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Sampson  vs.  Sakdall. 

[12  Mune,  109.] 


Gift  of  jscomb  of  beal  ob  personal  bstatb;   whether  in 

FEE  OB  fob  life. — SeOUBITT  FBOM  DONEE  FOB  LIFE. 

The  gift  of  the  perpetual  income  of  real  estate*  ia  a  gift  of  the  fee ;  a  gift  of  the 

ineome  for  life  ie  a  gift  of  a  life  estate. 
The  Bune  role  applies  to  personal  estate,  and  the  donee  for  life  has  the  actnal 

poMession  of  the  property,  unless  the  will  otherwise  proyides. 

The  eoart  may  require  security  from  the  donee  for  life  that  the  property  shall 

be  fortheoming,  intact,  at  the  expiration  of  the  life  estate,  in  a  case  of  real 
dtBg^. 

Bill  in  kquttt  to  obtain  the  constrnction  of  the  following 

will: 

"  Be  it  hereby  known  that  I,  Albion  Q.  Eandall,  of  Bow- 
doiDham,  county  of  Sagadahoc  and  State  of  Maine,  being  of 
sound  mind,  do  hereby  make  my  last  will  and  testament. 

^  Unto  my  mother,  Lucy  Bandall,  of  Bowdoinham,  I  will 
and  bequeathe  the  income  of  one-third  of  my  property  during 
ber  natoral  life. 

"  Unto  my  sister,  Sarah  F.  Mariner,  I  will  and  bequeathe 
tbe  income  of  one-sixth  of  my  property  during  her  natural  life 
and  children  forever.  But  shonld  she  have  no  children,  then 
the  money  will  go  as  described. 

'^Unto  my  sister,  Margaret  White,  of  Bichmond,  I  will  and 
bequeathe  the  income  of  one-sixth  of  my  property  during  her 
natoial  life. 
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"  Unto  the  children  of  Samuel  W.  Eandall,  I  will  and  be- 
queathe the  income  of  one-tenth,  in  equal  ahares,  to  each 
during  their  natural  lives.  To  the  towns  of  Bowdoinham  and 
Bichmond  I  will  and  bequeathe  the  perpetual  income  of  one- 
tenth  to  each,  to  be  used  by  the  selectmen  in  providing  for  poor 
aged  people,  as  they  in  their  kindness  may  from  year  to  year 
devise. 

"  To  the  son  of  Rewel,  one  hundred  dollars  I  will  and  be- 
queathe in  consideration  of  their  naming  him  for  me. 

^^  Unto  Louisa  Small,  daughter  of  Elizabeth  Temple,  I  will 
and  bequeathe  the  income  of  the  remainder,  during  her  natural 
life — the  remainder  being  nearly  one-thirtieth — ^at  her  decease 
the  same  to  her  child  or  children,  and  so  on.  At  the  decease  of 
my  mother,  I  will  and  bequeathe  the  income  of  one-sixth,  being 
one-half  whose  income  was  bequeathed  my  mother,  unto 
Harriet  0.  King,  of  Lubec,  Maine,  during  her  natural  life.  I 
will  and  bequeathe  the  income  of  the  other  sixth  to  Samuel 
W.  Bandall  during  his  natural  life,  and  at  his  death  the  in- 
come is  to  be  divided  in  equal  shares — to  his  children  and 
theirs — ^perpetual.  At  the  decease  of  Harriet  C.  King,  if  her 
mother  be  living,  she  shall  receive  the  same  during  her  natural 
life.  At  the  decease  of  both,  the  children  of  Kewell  and 
Merrilla  Webber,  of  Kichmond,  shall  have  the  same  income 
during  their  natural  lives  and  their  children  in  pcrpeal.     ' 

''  Should  in  any  of  the  contingent  remainders  herein  named 
— there  be  any  doubt  as  to  the  disposition  of  said  remainder, 
it  is  my  will  that  the  general  course  of  the  law  be  followed. 

"  I  hereby  appoint  Henry  Q.  Sampson  and  Samuel  W.  Kan- 
dall,  both  of  Bowdoinham,  Maine,  to  be  my  lawful  administra- 
tors. 

[seal.]  "A.  Q.  Raitoall." 

"  Witnesses :  Edward  P.  Bond. 

Albert  H.  Shedd. 
Leigh  R.  Worcester. 
"  Executed  in  Boston,  December  21,  1877." 

«/*.  W.  Spaulding  and  F.  J.  Buker^  for  the  executors  and 
others. 
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W.  T.  HaU,  for  Hatherly  Eandall  and  others. 
E.  J.  MiUay^  for  Lncj  Bandall  and  others. 

Powers  and  Powers^  for  Mrs.  J.  Bing  and  Harriet  0. 

King. 

Walton,  J.  This  is  a  suit  in  equity  praying  for  the  con- 
fitmction  of  the  will  of  Albion  Q.  Bandall.  The  facts  stated 
in  the  bill  are  to  be  taken  as  tme.  The  first  question  is 
whether  all  the  provisions  of  the  will  can  be  sustained.  They 
eannot.  The  testator  has  in  some  of  the  provisions  attempted 
to  create  perpetuities.  These  provisions  must  of  course  be 
rejected.  All  the  other  provisions  may  be  sustained.  The 
life  estates  which  are  certain  to  vest  within  a  life  or  lives  in 
being,  and  twenty-one  years  and  the  period  of  gestation  there- 
after, are  valid.  What  will  become  of  the  testator's  property 
when  all  these  life  estates  shall  end,  is  a  question  which  in  no 
waj  affects  the  executors  and  will  not  now  be  considered.  The 
facts  stated  in  the  bill  are  not  sufficiently  full  to  enable  us  to 
do  80.  The  application  of  a  few  well-settled  rules  of  law  will 
determine  the  rights  of  the  parties  now  before  the  court,  and 
relieve  the  executors  of  all  doubt  as  to  the  course  to  be  pur- 
eed by  them. 

Of  the  real  estate.  It  is  a  settled  rule  of  law  that  a  gift 
of  the  income  of  real  estate  is  a  gift  of  the  real  estate  itself. 
A  gift  of  the  income  for  life  is  the  gift  of  a  life  estate.  A 
gift  of  the  perpetual  income  is  a  gift  of  the  fee.  The  effect  of 
this  rule  upon  the  will  in  question  is  obvioos.  Those  to  whom 
the  testator  has  given  the  income  for  life  will  take  a  life  estate, 
and  those  to  whom  he  has  given  the  perpetual  income  will  take 
a  fee-simple  estate.  The  towns  of  Bowdoinham  and  Bichmond 
will  take  fee-fiimple  estates  in  trust  for  the  purpose  named  in 
the  will  as  tenants  in  common  with  the  other  owners.  This  is 
all  which  it  is  necessary  to  say  of  the  testator^s  real  estate.  In 
snpport  of  the  rule  here  stated,  see  Andrews  v.  Boydj  5 
Maine,  199  ;  BuUerfidd  v.  Haskine,  88  Maine,  892 ;  Earl  v. 
Som^  35  Maine,  414. 
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Of  the  personal  estate.  It  is  the  duty  of  the  executors 
to  reduce  the  personal  assets  to  money,  and,  after  the  payment 
of  the  debts,  if  any,  and  the  costs  of  administration,  to  dis- 
tribute the  residue  among  the  immediate  donees  in  the  propor- 
tions named  in  the  will.  True,  the  testator  has  given  the  in- 
come only  to  the  immediate  donees,  except  a  small  legacy  of  a 
hundred  dollars  to  a  boy  in  consideration  of  his  having  been 
named  for  him.  But  the  same  rule  applies  to  personal  estate 
as  to  real  estate,  namely,  the  gift  of  the  income  is  in  contem- 
plation of  law  equivalent  to  a  gift  of  the  property  itself.  If 
the  gift  is  of  the  income  for  life  the  donee  takes  a  life  estate ; 
and  if  the  gift  is  of  the  perpetual  income,  then  the  donee  be- 
comes the  absolute  owner  of  the  property.  So  held  in  Stone 
V.  NoHh,  41  Maine,  265. 

And  the  rule  adopted  in  this  State  is  to  allow  the  donee  for 
life  to  have  the  actual  possession  of  the  property,  unless  the 
will  otherwise  provides.  Starr  v.  JUcJEwariy  69  Maine,  834; 
Warren  v.  Webby  68  Maine,  133. 

It  is  said  to  have  been  at  one  time  held  that  there  could  be 
no  gift  over  of  personal  property ;  that  a  gift  for  life  made  the 
donee  the  absolute  owner  of  the  property.  But  it  is  now  set- 
tled both  in  England  and  in  this  country  that  personal  prop- 
erty may  be  limited  over  by  way  of  remainder,  after  the 
expiration  of  a  life  interest.  And  it  was  formerly  held  that 
the  remainder-man  might  exact  security  from  the  donee  for 
Ufe  that  the  property  should  be  forthcoming  intact  at  the 
expiration  of  the  life  estate.  But  that  practice,  says  Chan- 
cellor Kent,  has  been  overruled,  and  the  modem  practice  is  to 
require  nothing  more  than  an  inventory  of  the  property, 
although  the  court  may  still  require  security  in  a  case  of  real 
danger  and  where  the  relations  of  the  parties  are  such  as  to 
render  such  a  course  expedient.  2  Kent's  Com.,  454.  We 
think  no  security  should  be  required  in  this  case,  except  a 
receipt,  to  be  filed  in  the  probate  office  when  the  executors 
settle  their  final  account.  If  the  donees  for  life  can  have  the 
use  and  possession  of  their  several  shares  of  the  testator's 
estate,  it  will  be  a  substantial  benefit  to  them  ;  otherwise  prob- 
ably of  very  little  benefit.    If  testators  do  not  desire  to  have 
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the  Temainders  provided  for  in  their  wills  thus  endangered, 
they  can  easily  guard  against  the  danger  bj  the  appointment 
of  trostees,  and  declaring  that  the  income  only  shall  be  paid  to 
the  donees  for  life.  Most  wills  creating  remainders  contain 
sach  proyisions.  The  will  now  nnder  consideration  contains 
no  such  provision. 

The  conrt  is  asked  to  ascertain  and  decree  who  the  testator 
meant  by  the  ''son  of  Eewel,"  to  whom  he  bequeathed  a 
hundred  dollars.  There  is  no  evidence  before  the  court  on 
which  to  found  such  a  decree.  The  executors  say  they  are 
informed  and  believe  that  Quincy  Bandall  Webber  is  the 
person  intended;  but  mere  information  and  belief  is  not 
evidence  on  which  the  court  can  act.  But  if  no  one  else 
appears  to  claim  the  legacy,  no  reason  is  perceived  why  the 
exeeators  may  not  safely  pay  it  to  the  person  named ;  or,  if  he 
is  a  minor,  to  his  guardian. 

This  is  an  amicable  suit.  All  the  parties  appear  to  be 
equally  desirous  of  obtaining  the  judgment  of  the  court.  No 
costs  are,  therefore,  allowed  to  either  of  them.  The  executors 
may  charge  such  expenses  as  have  been  necessarily  incurred  by 
them  in  the  prosecution  of  the  suit  in  their  administration 
account,  and  the  judge  of  probate  will  allow  for  such  items 
and  such  amounts  as  he  deems  just  and  reasonable. 

Bill  sustained,  and  a  decree  may  be  entered  in  accordance 
with  the  principles  herein  stated. 

AppunoN,  C.  J.,  Danfobth,  Yiboik,  Petsbs  and  Stmonds, 
JJ.,  concurred. 


Upon  the  constniction  of  deyises  conveying  estates  in  fee  or  for  life,  see 
?oote  T.  SsundeiB,  ittfra,  and  note  ; '  Stuart  v.  Walker,  iir^a;  Gopeland  v. 
BaDon,  infra;  Johnson  y.  Id.,  infra,  and  note. 

As  to  right  of  life  tenant  to  possession  of  gift  of  personalty  with  remain- 
der ovor,  Jkannock  v.  Stocker,  f?^,  and  note  ;  Britt  y.  Smith,  ii^. 
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Tebhunb  vs.  White. 

[84  New  Jersey  Eq.,  98.] 

Cladc  on  assumption  of  mobtoaoe  not  provable. 

A  claim  igaiDst  decedent's  estate  arisiiig  on  his  assuming  a  mortgage,  la  not  pro?- 
able  until  after  forecloenre. 

Bill  to  establish  and  enforce  liability  for  a  deficiency  aris- 
ing on  the  sale  of  mortgaged  premises. 

JE.  E,  Oreen  and  J.  WUson^  for  defendant. 

J.  F.  Hagemany  Jr,y  for  complainant. 

The  Chanoellor.  A  rehearing  of  this  canse  is  songht  by 
the  defendant,  the  ezecntrix  of  Oeorge  White,  deceased.  The 
suit  is  brought  to  establish  and  enforce  her  liability  to  pay 
deficiency.  The  advisory  master  to  whom  the  cause  was 
referred  advises  that  a  decree  be  made  against  her.  The  facts 
are,  that  the  premises  were  conveyed  to  White  in  1872,  sub- 
ject  to  several  mortgages,  among  which  was  that  of  the  com- 
plainant,  and  he  assumed  the  payment  of  the  latter  incum- 
brance as  part  of  the  consideration  of  the  conveyance.  White 
died  February  15, 1873.  His  will  was  proved  on  the  27th  of 
that  month.  On  the  same  day  an  order  of  the  Orphans  Court 
was  duly  made,  requiring  the  creditors  of  the  estate  to  bring 
in  their  claims  within  nine  months.  Publication  of  it  was 
made,  as  required  by  law.  The  time  limited  expired  Novem- 
ber 27,  1877^  The  complainant  never  put  in  his  claim.  In 
1878  he  began  a  suit  in  this  court  to  foreclose  his  mortgage, 
and  the  premises  were  sold  under  the  final  decree  therein  in 
November  of  that  year.  There  was  a  deficiency.  This  suit 
was  brought  in  1879.  The  liability  which  it  is  brought  to 
establish  and  enforce  is  purely  equitable,  resting  wholly  on  the 
doctrine  of  equitable  subrogation ;  and  while  it  may  be  said 
to  have  existed  in  contemplation  of  equity,  under  the  circum- 
stances which  the  case  presents,  from  the  time  when  the  as- 
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samption  was  made,  yet  it  was  from  the  time  when  the  deed 
to  White  was  given,  sabject  to  eztingnishment  bj  the  bona 
fiie  action  of  the  parties  to  that  deed,  and  their  legal  repre- 
lentatives,  np  to  the  time  when  the  proceedings  in  foreclosure 
▼ere  b^un.  Crowell  v.  Hasp,  qf  St.  Barnabas^  12  C.  E.  Or. 
650.  And,  moreover,  it  was  not  enforceable,  and  was,  there- 
fore, merely  contingent  at  most,  until  the  fact  of  the  existence 
of  a  deficiency  had  been  established.  It  could  not  have  been, 
before  that  time,  proved  as  a  claim  against  the  estate  of  White, 
for  it  was  a  mere  contingent  equity,  and  in  no  sense  a  legal 
liability.  Apart  from  that  consideration,  under  the  facts  the 
order  to  limit  creditors  of  itself  constitutes  no  bar  to  the 
decree  sought  in  this  suit.  It  is  not  alleged  that  the  estate  of 
White  proved  insolvent,  and  the  order  was  not  followed  by  a 
final  decree  of  the  Orphans  Court  barring  creditors.  By  the 
Biztysecond  section  of  the  Orphans  Court  Act  (Rev.  764),  it 
ifl  provided  that  after  the  expiration  of  the  time  limited  in  the 
order,  the  Orphans  Court,  upon  proof  to  its  satisfaction  that 
the  notice  has  been  set  up  and  advertised  as  directed,  may,  by 
final  decree,  order  that  all  creditors  who  have  not  brought  in 
their  claims  within  the  time  in  the  order  directed,  shall  be 
barred  from  any  action  therefor  against  the  executor  or  admin- 
istrator; and  that  any  creditor  who  shall  have  neglected  to 
bring  in  his  debt,  demand  or  claim,within  the  time  so  limited, 
shall,  by  such  decree,  be  forever  barred  of  his  action  therefor 
against  such  executor  or  administrator,  except  as  thereinafter 
provided ;  and  the  proviso  referred  to  is,  that  in  case  such 
creditor  so  failing  to  present  his  debt,  demand  or  daim,  shall, 
after  the  final  settlement  of  the  account  of  the  executor  or 
administrator,  find  some  other  estate  not  accounted  for,  he 
shall  be  entitled  to  have  his  debt,  demand  or  claim  paid  there- 
out, or  a  ratable  proportion  thereof,  in  case  other  creditors 
shall  be  barred  of  their  debts,  demands  or  claims.  Before  the 
passage  of  Ihe  Bevision  the  order  and  notice  constituted  such 
bar.  Nix.  Dig.  653,  §  70 ;  Rycm  v.  FlanagaiCs  Admr,  9 
V^r.  161.  And  it  was  provided  that  the  Orphans  Court 
niight,  on  proof  to  its  satisfaction  of  the  publication  of  the 
order  to  limit,  by  its  final  decree,  order  that  all  creditors  who 
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had  not  come  in  within  the  time  limited  should  bo  barred ;  and 
it  was  also  provided  that  the  decree  shonld  be  conclnsiye. 
JNfiz.  Dig.  308,  §  29.  By  the  Bevision,  the  law  has  been 
changed,  and  the  revised  act  declares  in  terms  that  the  decree 
shall  constitute  the  bar.  It  is  not  profitable  to  consider 
whether  it  was  within  the  province  of  the  revisers  to  make  such 
alteration  in  the  law,  for  the  act.  as  it  stands  is  not  their  act, 
but  the  act  of  the  lawjnaking  power.  It  is  urged,  on  the  part 
of  the  complainant,  that  the  Supreme  Court,  in  Ryder  v.  TTiZ- 
%ot!%  Eocfr.  12  Yr.  9,  construed  the  provision  under  considera- 
tion, and  held  that,  except  there  be  a  decree,  there  will  be  no 
bar.  This  court,  in  the  construction  of  a  statute,  follows  that 
which  the  courts  of  law  have  put  upon  it.  Such  is  necessarily 
the  rule.  It  is  obvious  that  a  different  rule  would  produce 
infinite  confusion.  The  Supreme  Court,  however,  in  the  case 
referred  to,  does  not  construe  the  act,  and  what  is  said  on  the 
subject  is  a  mere  statement  of  the  position  of  the  demurrant, 
yet  it  is  manifest  from  the  opinion  that  it  assumes  that,  by  the 
Bevision,  a  change  was  introduced,  and  that  now  there  is  no 
bar  unless  there  be  a  final  decree. 

The  decree  will  be  signed,  as  advised  by  the  master. 


See  Curley  ▼.  Hand's  Estate,  infra^  and  cases  dted  in  note. 


Jennings  t?5,  Teague. 

[14  South  Carolba,  229.] 

ExEOUnON  OF  POWER  OF  SALE  BY  SOLE  QUALIFIED  EXEOUTOB. — 
EXEBOISE  OF  DISOBEnON  AS  TO  TIME  OF  SALE. 

A  power  of  sale  to  seyeral  execntora  may  be  executed  by  the  sole  qualified  ezeo- 
ntor. 

A  direction  to  executors  to  sell  all  testator's  estate  "  so  soon  as  the  ralue  of  prop- 
erty shall  recover  from  the  depression  caused  by  the  existing  wsr,**  makes 
them  the  sole  judges  of  the  time  for  action,  and  a  sale  made  in  the  exercise  of 
their  honest  judgment  is  yalid  eren  if  shown  to  be  an  error  of  discretion. 
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Box  to  set  aside  a  sale  of  land,  and  for  an  accounting  of 
rents  and  profits.  Judgment  was  entered  on  the  report  of  a 
referee,  dismissing  the  bill  with  costs.    Plaintiff  appealed. 

The  facts  are  snfficientlj  stated  in  the  opinion. 

/.  P.  CarrM  and  M,  W.  Oary^  for  appellants. 

Z.  f.  TouraanSj  Attorney-General,  for  respondents. 

McIvEB,  A.  J.  The  principal  object  of  this  action  was  to 
have  the  sale  of  a  certain  tract  of  land  set  aside,  the  deed  given 
therefor  cancelled,  and  an  account  from  the  purchaser  for  the 
rents  and  profits  since  the  sale.  Indeed,  the  only  question 
made  by  the  appeal  is  as  to  the  validity  of  the  sale. 

The  land  in  question*  originally  belonged  to  P.  L.  Calhoun, 
who  died  some  time  in  the  year  1863,  having  first  duly  made 
and  eiecQted  his  last  will  and  testament,  which  bears  date 
Angost  1, 1861.  The  clause  of  the  will  which,  it  is  claimed, 
contains  the  power  of  sale  under  which  the  executor  acted,  is 
is  follows :  '^  I  desire  that  my  executors,  hereinafter  to  be 
named,  shall  sell  all  my  estate,  both  real  and  personal,  of  what 
nature  or  quality  soever  it  may  be,  so  soon  as  the  value  of 
property  shall  recover  from  tl)e  depression  caused  by  the  ex- 
isting war ; "  and  after  providing  for  the  payment  t>f  his  debts 
and  the  distribution  of  the  remainder,  the  testator  appointed 
Dr.  A.  G.  Teague  and  his  son,  J.  C.  Calhoun,  executors,  the 
former  of  whom  alone  qualified.  On  the  same  day  that  Dr. 
Teagae  qualified  as  execator,  he  obtained  from  the  ordinary 
u  order  for  the  sale  of  the  personalty,  and  on  October  27, 
1S63,  after  due  advertisement,  the  whole  estate,  both  real  and 
pergonal,  was  sold  for  cash,  in  Confederate  money,  in  accord- 
ance with  the  suggestions  and  advice  of  the  appraisers,  and  a 
dne  return  of  the  sale-bill  made  to  the  ordinary  on  November 
10, 1863.  This  sale  was  attended  by  many  of  the  parties  now 
^king  to  set  it  aside,  some  of  whom  became  purchasers  to  a 
large  amount.  No  objections  appear  to  have  been  made  to  the 
^e  by  any  of  the  persons  interested  under  the  will,  though 
there  is  evidence  that  the  plaintiff,  W.  D.  Jennings,  who  was 
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a  creditor  of  the  estate,  did  object  to  having  the  property  sold 
for  Confederate  money,  though  his  objections  do  not  seem  to 
have  been  communicated  to  the  defendant  Martin,  who  was 
the  largest  purchaser  at  the  sale,  he  having  bid  off  the  land 
now  in  controversy  for  the  sum  of  $32,000,  paid  his  bid  in 
cash,  in  Confederate  money,  and  received  a  deed  from  the  ex- 
ecutor. Jennings,  also,  notwithstanding  his  objections,  became 
a  purchaser  at  the  sale  to  an  amount  not  inconsiderable,  a  part 
of  which,  however,  was,  as  he  says,  for  the  benefit  of  the 
widow  and  part  for  a  young  lady  to  whom  he  owed  some 
money,  while  the  remainder  was  for  his  wife.  In  about  two 
months  after  the  sale,  the  widow  of  the  testator,  before  tbe 
plaintiff,  W.  D.  Jennings,  as  a  notary  public,  formally  released 
all  her  interest  and  estate,  and  all  her  claim  of  dower  in  the 
land  sold  to  Martin,  the  purchaser  at  the  executor's  sale ;  and 
some  of  the  parties  interested  received  from  the  executor,  oat 
of  the  proceeds  of  sale,  large  amounts  of  money. 

It  is  very  clear  that  at  the  time  all  parties  interested  con- 
sidered the  sale  a  good  and  valid  sale,  and  that  there  is  not  a 
shadow  of  ground  for  saying  that  there  was  any  fraud,  or  con- 
cealment, or  misrepresentation  which  would  tend  to  invalidate 
it.  On  the,  contrary,  all  the  circumstances  go  to  show  that  the 
sale  was,  at  the  time,  satisfactory  to  all  parties  concerned,  un- 
less it  be  W.  D.  Jennings,  who,  as  a  creditor,  may  be  regarded 
as  interested  in  the  estate.  But  even  he,  taking  dl  his  conduct 
together,  can  scarcely  be  regarded  as  making  any  opposition  to 
the  sale,  but  merely  expressing  a  dissatisfaction  with  the  terms 
of  sale  by  which  purchasers  were  allowed  to  pay  their  bids  in 
Confederate  money. 

But,  conceding  all  this,  the  validity  of  the  sale  is  challenged 
upon  the  ground  of  a  want  of  power  in  the  executor  to  make 
the  sale.  First.  Because  there  were  two  executors  appointed, 
and  one  could  not  sell  even  though  the  other  never  quali- 
fied. Second,  Because  the  power  to  sell  was  conditional,  and 
as  the  condition  never  happene(l  the  power  never  vested.  As 
to  the  first  ground,  it  is  very  clear  that  it  cannot  be  sustained. 
The  very  object  of  the  statute  (21  Ilenry  YIII,  ch.  lY,  3 
Stat.  457),  which  was  in  force  at  the  time  this  sale  was  made, 
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was  to  obviate  this  objection.     Brittan  v.  Levns^  8  Rich.  £q. 
271. 

As  to  the  second  ground,  it  is  qoite  clear  that  the  power  of 
ffile  was  a  conditional  one,  and  it  is  equally  dear  that  the  con- 
dition was,  in  its  nature,  precedent  and  not  subsequent,  and 
that,  sach  being  the  case,  until  the  condition  was  performed, 
or  the  contingency  upon  which  the  power  was  conferred  hap- 
peDed,  the  power  could  not  be  lawfully  exercised.  So  that  the 
real  question  in  this  case  is,  whether  the  contingency  upon 
which  the  power  to  sell  was  given  had  happened  at  the  time 
the  sale  was  made,  and  as  subsidiary  to  this,  who  was  to  de- 
termine whether  the  contingency  had  happened.  To  solve 
these  questions  it  will  be  necessary  to  inquire  what  was  the 
nature  of  the  condition.  Was  it  the  happening  of  a  distinct 
and  independent  fact,  or  was  it  a  condition  which,  in  its  very 
Qiture,  involved  the  exercise  of  judgment  or  discretion  for  the 
determination  of  whether  it  had  happened,  and  about  which, 
therefore,  there  might  well  be,  as  there  was  in  this  very  case, 
honest  difference  of  opinion  %  It  certainly  was  not  a  distinct 
ind  independent  fact,  as  if  the  testator  had  provided  that  the 
executor  should  sell  when  a  certain  person  should  attain  to  a 
certain  age,  but  it  wa3  a  condition  the  happening  of  which 
could  only  be  determined  by  an  exercise  of  judgment  When 
the  value  of  property  should  recover  from  a  depression  caused 
by  a  war,  or  by  any  other  special  circumstance,  must  neces- 
sarilj  be  a  qnestion  to  be  determined  by  the  exercise  of  judg- 
ment— one  about  which  persons  might,  and  probably  would, 
honestly  differ.  What  was  to  be  the  extent  of  the  recovery 
^hich  would  authorize  a  sale  ?  Somebody  must  judge  of  this, 
uid  if  the  executor  is  not  permitted  to  do  so,  then  it  is  diflScult 
to  suggest  who  could.  If  the  executor  commits  an  error  of 
judgment  inf  determining  such  a  question,  that,  certainly, 
OQgbt  not  to  invalidate  a  sale  made  by  him  in  the  honest  exer- 
cise of  his  judgment.  If  it  did,  then  it  would  be  impossible 
to  tell,  until  after  it  was  tested  by  a  judicial  proceeding, 
whether  any  sale  made  under  such  a  power  was  valid,  and  if 
^Qch  a  rule  be  established  it  would  destroy  all  chances  of 
i&akiDg  such  a  sale,  for,  certainly,  no  one  would  buy  with  the 
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prospect  of  haying  his  title  inqaired  into  and  assailed  years 
after  upon  the  ground  that  the  executor  had  committed  an 
error  of  judgment  in  determining  a  question  which  was  left  to 
his  discretion. 

It  is  perfectly  manifest  that  the  testator  in  this  case  in- 
tended to  invest  his  executor  with  power  to  sell  in  a  certain 
contingency,  the  happening  of  which  must  necessarily  be  de- 
termined by  an  exercise  of  judgment,  and  unless  his  executor 
— ^the  person  whom  he  has  selected  as  possessing  more  of  his 
confidence  than  any  one  else — ^is  ^authorized  to  determine  this 
question,  then  the  purpose  of  conferring  upon  the  executor  the 
power  to  sell  would  be  practically  defeated.    That  purpose, 
doubtless,  was  to  avoid  the  necessity  of  obtaining  an  order  of 
the  court  for  the  sale,  which  would  involve  delay  and  expense ; 
but  if  the  executor  is  denied  the  power  of  determining  the 
time  for  the  sale,  or  if  his  honest  determination  is  liable  to  be 
revised  and  reversed  by  the  court,  then,  clearly,  it  would  have 
been  better  to  have  required  a  resort  to  the  court  in  the  first 
instance,  rather  than  to  give  an  apparent  power  to  the  executor, 
which  would  only  serve  to  delude  purchasers  and  result  in 
greater  delay  and  larger  expense  than  if  the  will  had  required 
a  resort  to  the  court  in  the  first  instance.     That  these  vievrs 
are  not  without  the  support  of  authority,  may  be  seen  by  refer- 
ence to  the  case  of  Oreer  v.  McBeth^  12  Eich.  Eq.  254.     The 
cases  of  McCants  v.  Bee^  1  McC.  Ch.  383,  and  Smith  Carolina 
R.  R,  Co.  V.  Toomer^  9  Eich.  Eq.  270,  relied  upon  by  the 
appellants,  do  not,  in  our  judgment,  conflict  with  these  vie^ws. 
In  the  former  case  the  question  was  not  really  made,  but   it 
was  suggested  that  the  executor  was  willing  to  confirm  a  con- 
tract  for  the  sale  of  a  slave  which  had  been  made  by  the  life 
tenant,  about  which  the  real  controversy  was,  and  the  court, 
among  several  other  reasons  why  the  executor  could  not  make 
the  sale,  said  that  the  power  given  to  the  executor  was  only  to 
sell  such  property  as  was  useless  to  the  estate,  and  that  tbe 
court  could  not  suppose  that  this  conferred  a  power  to  seU  the 
slave  in  question,  without  assuming,  which  it  would  not  do, 
that  the  executor  was  willing  to  commit  a  fraud,  for  there  \«ras 
another  provision  in  the  will  directing  the  executor  to  increase 
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the  8toek  of  that  kind  of  property  by  inyestisg  the  surpluB 
funds  of  the  estate  in  the  purchase  of  slayes ;  for  if  the  conrt 
were  at  liberty  to  suppose  that  the  slave  was  of  such  a  descrip- 
tion as  to  be  nseless  to  the  estate,  then  it  would  have  to  sap- 
pose  that  the  executor  was  wiUing  to  commit  an  actual  fraud 
bj  imposing  upon  a  female  property  which  he  knew  to  be 
worthless.  In  the  case  of  Railroad  Company  v,  Toomer,  the 
condition  upon  which  the  power  to  sell  was  given  was  the  hap- 
pening of  a  distinct  fact,  and  was  not  a  condition  which  would 
We  to  be  determined  by  the  exercise  of  judgment  or  discre- 

tiOD. 

When,  therefore,  as  in  this  case,  a  power  of  sale  is  given 
to  an  executor,  upon  the  happening  of  a  contingency  which 
can  only  be  asceitained  by  the  exercise  of  judgment  and  dis- 
cretion, and  the  executor,  in  the  honest  exercise  of  his  judg- 
ment, determines  that  such  contingency  has  happened,  and 
accordingly  makes  the  sale,  such  sale  cannot  be  invalidated, 
eren  though  it  should  be  made  to  appear,  in  the  light  of  subse- 
<iaent  events,  that  the  executor  had  committed  an  error  of  judg- 
ment in  determining  whether  the  contingency  had  happened 
upon  which  he  was  authorized  to  sell.  If,  however,  it  should 
appear  that  the  executor  erred  willfully,  or  from  such  gross 
negligence  as  would  imply  willfulness,  then  it  would  be  dif- 
ferent, and  the  question  whether  the  sale  should  be  allowed  to 
stand,  would  depend  largely  upon  whether  the  purchaser  had 
notice  of  such  misconduct  upon  the  part  of  the  executor.  In 
this  case,  as  we  have  seen,  there  is  no  foundation  for  a  sus- 
picion even  that  the  executor  acted  otherwise  than  honestly  in 
determining  whether  the  contingency  had  happened  upon 
which  he  was  authorized  to  sell,  and,  therefore,  upon  the  prin- 
ciples above  stated,  there  is  no  ground  for  invalidating  the 
sale. 

The  judgment  of  the  Circuit  Court  is  afSrmed. 
McGowAN,  A.  J.,  concurred. 
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SPAUiJ>i]!rG  VS.  Wakefield's  £!statb. 

[68  Yermont,  6(K>.] 

Degree  of  oare  required  of  executor  in  MAErAoiNo  estate. 

An  executor  or  adminiftrator  is  bound  to  bring  to  the  manegement  and  closing 
of  an  estate  the  same  care  and  diligence  which  a  prudent  man  would  exercise 
under  like  circumstancee.  The  liability  of  the  executor  for  the  loss  of  th« 
estate  is  not  wholly  dependent  on  the  qnetftion  of  whether  he  has  acted  in  good 
faith. 

It  is  negligence  on  the  part  of  an  executor  to  deliTer  a  $1,000  U.  S.  6-20  bond, 
worth  at  the  time  in  all  the  markets  of  the  country  $1,200,  to  each  of  three  leg- 
atees in  payment  of  a  $1,000  legacy  to  each ;  and  he  is  liable  for  the  loss. 

The  executor  is  also  liable  for  the  premium  and  interest  on  an  $800  bond  de- 
posited in  the  bank  to  create  a  fund  upon  which  to  draw  to  pay  the  expenses  of 
settling  the  estate;  as  it  was  not  found  by  the  commissioner  that  the  creation 
of  such  a  fund  was  necessary. 

The  executor  was  entitled  to  no  leniency  at  the  hands  of  the  court,  by  rirtaally 
remaining  sUent  as  to  how  much  the  bond  brought,  how  much  interest  he  re> 
ceiTed  on  it,  whether  he  mingled  the  ayails  with  bis  own  funds,  dkc,  and 
should,  therefore,  be  charged  with  the  highest  market  Talue  of  the  fund,  and 
the  highest  rate  of  interest. 

The  court  below  rendered  judgment^  pro farmaj  on  the  re- 
port in  favor  of  the  estate  for  $1,522  79.  The  commifisioner 
foond,  among  other  facts  : 

Mrs.  Wakefield  had,  at  the  time  of  her  decease,  U.  S.  5-20 
government  bonds  of  the  issue  of  1867,  representing  at  their 
face  value  three  thousand  eight  hundred  dollars,  on  deposit 
at  the  First  National  Bank  of  Brattleboro'.  The  appraisers 
appointed  bj  the  Probate  Court,  upon  Mrs.  Wakefield's  estate, 
appraised  said  bonds  at  their  face  value.  The  executor  was 
told  by  the  judge  of  the  Probate  Court  that  it  would  be  proper 
for  him  to  pass  over  three  thousand  dollars'  worth  of  said  gov- 
ernment bonds,  at  the  appraisal,  to  pay  the  three  legacies  of 
one  thousand  dollars  each,  specified  in  said  will,  but  no  order 
or  decree  was  made  by  the  Probate  Court  to  that  effect.  On 
the  2d  day  of  May,  1874,  the  executor  paid  over  to  the  leg- 
atees, Mariah  K.  Graves,  Sarah  M.  Kenney,  and  Aurora  E. 
Spaulding,  each,  one  of  said  bonds  of  the  denomination  of  one 
thousand  dollars,  to  cancel  their  legacies  under  said  will,  as  he 
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supposed  he  had  a  legal  right  to  do.  The  bonds  at  that  time 
were  worth,  in  New  York,  from  1.20  3-5  to  1.20  1-4.  They 
were  worth  in  Vermont,  at  the  same  time,  a  premium  of  twen- 
ty per  cent.,  which  would  be  their  market  value  in  New  York 
or  Boston,  less  a  per  cent,  off  for  converting  them.  *  *  * 
If  the  plaintiff  should  be  charged  with  the  premium  of  twenty 
per  cent,  on  the  three  thousand  doUars  in  bonds,  which  he  paid 
to  the  l^tees,  with  simple  interest  thereon,  from  May  2, 1874, 
to  September  14, 1880,  then  the  above  sum  of  four  hundred 
and  seventy-two  dollars  and  forty-two  cents  should  be  increased 
eight  hundred  and  twenty-nine  dollars  and  twenty  cents,  mak- 
ing the  sum  for  which  plaintiff  is  chargeable  one  thousand 
three  hundred  and  one  dollars  and  sixty-seven  cents.  If  the 
plaintiff  should  be  further  charged  with  the  premium  of  twen- 
ty per  cent,  on  the  eight  hundred  dollars  in  bonds,  which  he 
deposited  in  the  First  National  Bank  of  Sellows  Falls,  with 
ample  interest  thereon  from  May  2,  1874,  to  September  14, 
18S0,  then  the  sum  above  stated  should  be  increased  two  hun- 
dred and  twenty-one  dollars  and  twelve  cents,  making  the  sum 
for  which  plaintiff  is  chargeable,  amount  to  one  thousand  five 
hundred  and  twenty-two  dollars  and  seventy-nine  cents. 

R.  W.  Clark  and  Ilaskins  dk  Croodwin^  for  the  plaintiff. 
A.  Stodda/rd  and  DwoenpoH  dk  Eddy^  for  defendant. 

Boss,  J.  It  is  well  settled  that  the  measure  of  care  and 
diligence  which  an  executor  or  administrator  is  bound  to  bring 
to  the  management  and  closing  of  the  estate,  is  that  which  a 
pmdent  man  would  exercise  under  like  circumstances.  How- 
ever much  of  good  faith  and  honest  intention  he  may  exercise 
in  the  discharge  of  his  trust  duties,  unless  he  also  exercises  this 
degree  of  care  and  diligence,  and  the  estate  suffers  from  the 
lack  of  it,  be  is  bound  to  make  the  loss  good  to  the  estate. 
Measared  by  this  standard,  we  think,  the  delivery  of  a  $1,000 
C.  S.  5-20  bond,  worth  at  the  time  in  all  the  markets  of  the 
coantry  $1,200,  to  each  of  the  three  legatees  in  payment  of  a 
legacy  to  ea<5h  of  $1,000  was  negligence,  and  rendered  the 
plaintiff  liable  to  account  for  the  loss  to  the  estate.    We  can- 


16  AMERICAN  PROBATE  REPORTS. 

not  yield  to  the  claim  of  the  plaintiff's  counsel,  that  his  datj 
was  discharged  when  he  obtained  the  value  placed  upon  the 
bonds  by  the  appraisers,  or  the  amount  which  the  government 
promised  to  jMiy  the  holder.  The  very  fact  which  he  urges,  to 
wit,  that  such  obligations  were  fluctuating  in  the  market, 
bound  him  to  keep  informed  in  regard  to  their  market  value, 
and  to  use  the  diligence  of  a  prndent  man  to  take  advantage  of 
the  market,  and  realize  the  most  possible  for  the  estate.  Nor 
does  what  the  Probate  Court  told  the  plaintiff  at  all  lessen  the 
measure  of  care  and  diligence  he  was  bound  to  exercise  in  the 
discharge  of  his  duties.  He  was  bound  to  know  the  law,  and 
if  he  had  doubts  about  his  knowledge,  or  ability,  to  obtain  ac- 
curate knowledge  of  the  degree  of  care  and  diligence  which  he 
was  bound  to  exercise,  he  should  have  declined  the  trust 
What  the  Probate  Court  told  him  would  have  an  important 
bearing  upon  his  good  faith  in  the  transaction,  if  that  were  the 
only  element  entering  into  the  determination  of  his  liability. 
As  these  bonds  were  interest-bearing  securities,  the  plaintiff 
was  properly  charged  with  interest  on  the  amount  of  the  over- 
payment of  the  legacies.  Besides,  it  would  have  been  his  duty 
to  have  exercised  this  same  degree  of  care  and  diligence  to 
have  kept  the  overplus  at  interest.  His  act,  which  occasioned 
the  loss,  put  it  out  of  his  power  to  exercise  this  degree  of  care 
and  diligence  in  placing  the  overplus  at  interest.  The  same 
considerations  apply  in  regard  to  charging  him  with  the  pre- 
mium on  the  $800  bond.  It  is  contended  that  the  interest  on  the 
premium  on  this  bond  stands  on  a  different  basis  frpm  the  interest 
on  the  premiums  on  the  other  bonds.  He  claims  that  he  deposited 
that  bond  in  the  bank  where  he  kept  his  individual  deposits  to 
create  a  fund  upon  which  to  draw  to  pay  the  expenses  of  set- 
tling the  estate.  The  commissioner  has  not  found  that  the 
creation  of  such  a  fund  was  necessary  or  proper  in  the  settle- 
ment of  this  estate.  He  would  be  bound  to  the  same  measure 
of  care  and  diligence  in  regard  to  this  as  to  all  other  matters  in 
the  settlement  of  the  estate.  When  asking  to  have  the  decis- 
ion of  the  commissioner  and  County  Court  reversed  in  regard 
to  this  item,  it  is  for  him  to  establish  that  the  creation  of  such 
a  fund  was  required.    On  other  grounds  the  decision  of  the 
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commissioner  and  of  the  Coanty  Court  in  this  particular  can 
be  upheld.  He  was  called  upon  bj  the  Probate  Court  to  ac- 
count for  this  bond,  and  was  there  charged  with  the  premium 
and  interest  thereon.  The  case  was  brought  to  the  County 
Court,  and  lie  was  again  called  upon  to  account  for  the  same. 
Knowing  just  what  he  had  done  with  the  bond,  and  ha^ng  the 
means,  by  applying  to  the  bank,  to  ascertain  and  inform  the 
Ci^mmissioner  just  what  he  received  for  the  bond,  and  what  in- 
terest, if  any  had  been  allowed  him  for  the  money  derived  from 
the  sale,  he  has  wholly  failed  to  inform  the  commissioner  in 
these  respects,  as  well  as  whether  the  bond  was  in  fact  sold  by 
the  bank,  and  whether,  if  sold,  the  avails  were  mingled  with 
his  individual  funds  on  deposit  in  the  bank.  His  so-called  ac- 
counting is  substantial  silence  on  the  vital  matters  involved. 
On  these  facts  he  was  entitled  to  no  leniency  at  the  hands  of 
the  coort.  In  such  case  it  is  usual  to  charge  the  trustee  with 
the  hig;Iie6t  market  value  of  the  fund,  and  the  highest  rate  of 
interest  allowable  by  the  law  of  the  land,  and  to  disallow  all 
claims  for  services  for  care  of  the  property  not  accounted  for. 
Farvodl  v.  Steen^  46  Yt.  678.  If  any  other  rule  should  be 
adopted,  all  an  administrator,  or  executor,  or  other  trustee, would 
have  to  do  to  cover  up  his  gains  on  the  trust  property,  would 
be  to  remain  silent  when  called  upon  to  render  an  account  of 
his  stewardship.  There  was  no  error  in  charging  him  interest 
on  this  item.  The  charge  for  personal  services  on  the  farm 
after  it  bad  passed  into  the  possession  and  control  of  the  life- 
tenant,  Chandler  Wakefield,  were  properly  disallowed.  They 
were  not  performed  for  the  benefit  of  the  estate,  but  for  the  ben- 
efit of  the  life  tenant,  who  should  pay  for  them,  if  any  one. 
The  judgment  of  the  County  Court  is  affirmed. 


^OTK. — Ab  to  liability  of  executor  for  investments  and  for  acts  of  co- 
execotor,  see  Ormiston  v.  Olcott,  infra;  McEim  ▼.  Aulbaeh,  infra,  and  note. 
See  also  Troup  v.  Bice,  1  Am.  Prob.  R 18;  Ward  v.  mtchen.  Id.  855. 
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Newton  vs.  Seaman's  Friend  Society. 

[130  Massachosettfl,  91.] 

Incorporating  paper  in  will  by  refebencb. 

If  a  will,  duly  ezecnted  and  witnessed,  incorporates  in  itself  by  reference  a  paper 
not  so  executed  and  witnessed,  containing  directions  as  to  the  disposition  oftht 
testator's  estate,  such  paper,  if  in  existence  at  the  date  of  the  will  and  clearly 
identified  as  the  paper  referred  to,  is  a  part  of  the  will,  and  should  be  admitted 
to  probate  as  sach. 

The  Probate  Court,  after  admitting  a  will  to  Probate,  and  after  the  time  for  ap- 
pealing from  the  decree  has  passed,  may  admit  to  probate  a  paper  referred  to  in 
the  will,  and  which  in  law  forms  part  of  it,  and  which  by  mistake  was  not  pre- 
sented to  the  conrt  when  the  will  was  admitted  to  probate. 

Appeal  from  a  decree  of  the  Probate  Court,  admitting  to 
probate  a  book  as  part  of  the  will  of  Alexander  De  Witt. 

On  February  4,  1879,  his  will  and  four  codicils  were  ad- 
mitted to  probate,  and  William  Newton  and  Charles  A.  Angell 
were  appointed  executors.  On  June  8,  1879,  thej  presented  s 
petition  to  the  judge  of  probate,  setting  forth  that  the  second 
clause  of  the  third  codicil  of  the  will  was  as  follows :  "  I  re- 
voke that  part  of  my  will  which  gives  directions  for  the  pay- 
ment of  my  legacies,  and  order  and  direct  my  executors  or  the 
survivor  of  them  to  pay  the  several  legacies  mentioned  in  my 
wills  and  codicils,  as  near  as  possibly  convenient,  according  ta 
the  directions  written  in  a  book  by  Melvin  W.  Pierce,  signed 
by  me,  Alexander  De  Witt,  and  witnessed  by  said  Melvin  W. 
Pierce ; "  that  the  petitioners  had  the  book  referred  to  in  their 
possession,  but  did  not  offer  it  for  probate  with  the  will  be- 
cause they  did  not  think  it  necessary  to  have  it  admitted  to 
probate ;  that  the  book  filed  with  the  petition  was  the  book  re- 
ferred to  in  said  codicil,  and  was  in  existence  at  the  time  of  the 
making  of  said  codicil ;  and  praying  that  the  same  might  be 
admitted  to  probate  as  part  of  the  will  of  Alexander  De  Witt. 

On  this  petition,  after  due  notice  to  all  parties  interested, 
the  judge  of  probate  ordered  a  decree  to  be  entered,  which, 
after  reciting  that  it  appeared  that  a  part  of  the  directions  in 
said  book,  to  wit,  the  writing  on  the  cover  and  on  certain  spec* 
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ified  pages  thereof,  with  the  exception  of  certain  specified 
words  and  fignres  on  two  of  those  pages,  were  a  part  of  the 
will  of  the  deceased,  namely,  of  the  third  codicil  thereto,  and 
that  the  same,  being  written  and  signed  by  the  deceased  and 
witnessed  by  Melvin  W.  Pierce  at  the  time  of  the  execution  of 
said  codicil,  was  legally  executed,  ordered  that  the  aforesaid 
parts  of  the  book,  and  the  directions  written  therein  and  signed 
by  the  deceased,  be  allowed  as  part  of  the  third  codicil  and  of 
the  last  will  of  the  deceased. 

From  this  decree  two  of  the.  legatees  appealed  to  this  court, 
asfiigning  as  reasons  of  appeal  that  the  book  was  not  a  part 
of  the  will  and  codicils ;  and  that  it  was  offered  for  probate  too 
late. 

At  the  hearing  of  the  appeal,  the  parties  agreed  that  the 
facts  set  forth  in  the  petition  of  the  executors  were  true ;  and 
that  the  only  other  facts  material  to  the  determiuation  of  the 
case  were  as  follows :  On  the  cover  of  the  book  were  written 
the  following  words,  signed  by  the  testator,  and  witnessed  by 
Melvin  W.  Pierce :  "  Directions  to  my  executors  in  the  way 
^d  manner  I  wish  all  the  legacies  to  be  paid  as  near  as  possi- 
h\j  convenient.  Should  I  dispose  of  any  of  the  property  here- 
in named  before  my  decease,  I  order  and  direct  my  executors 
to  make  up  the  legacies  in  stocks  or  other  securities  or  cash,  as 
they  may  think  best."  The  book  contained  several  pages  of 
iostmctions  as  to  paying,  in  specific  property,  legacies  given  in 
the  will  and  codicils,  comprising  twelve  classes  or  divisions  of 
"iDgtraction,  each  division  being  signed  by  the  testator  and  wit- 
nessed by  Pierce,  The  book  further  contained  two  entries,  by 
*»y  of  marginal  note  and  interlineation  by  the  testator  after 
the  execution  of  the  third  codicil,  which  consisted  of  the  words 
and  figures  excepted  in  the  decree  of  the  Probate  Court ;  and 
aso  a  list  of  property  not  disposed  of  on  the  testator's  eightieth 
hirthday,  at  the  end  of  the  book  and  wholly  distinct  from  the 
instractions,  which  was  not  offered  for  probate  nor  mentioned 
in  that  decree.  With  these  exceptions,  the  whole  book  was  ad- 
initted  to  probate  in  the  court  below,  and  was  in  its  present 
'^>nD  at  the  times  of  the  making  of  the  codicil  and  of  the  tes- 
tator's death. 
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The  case  was  reserved  by  Gray,  C.  J.,  at  the  request  of  both 
parties,  for  the  consideration  of  the  f nil  court,  and  for  the  entry 
of  such  decree  as  law  and  justice  might  require. 

W.  W.  nice  dh  8.  Haynea^  for  the  appellants. 

W,  S.  B,  Hopkins^  for  the  appellees. 

Gray,  C.  J.  If  a  will,  executed  and  witnessed  as  required 
by  statute,  incorporates  in  itself  by  reference  any  document  or 
paper  not  so  executed  and  witnessed,  whether  the  paper  re- 
ferred to  be  in  the  form  of  a  will  or  codicil,  or  of  a  deed  or  in- 
denture, or  of  a  mere  list  or  memorandum,  the  paper  so  referred 
to,  if  it  was  in  existence  at  the  time  of  the  execution  of  the  will, 
and  is  identified  by  clear  and  satisfactory  proof  as  the  paper  re- 
ferred to  therein,  takes  effect  as  part  of  the  will,  and  should  be 
admitted  to  probate  as  such.  AUen  v.  Maddocky  11  Moore's  P. 
C.  427 ;  Singleton  v.  Tomlinson^  3  App.  Gas.  404 ;  Jackson  v. 
Bdbcocky  12  Johns.  389;  Tonnele  v.  EaUy  4  Comst  140; 
Chamhe7*8  v.  McDaniel^  6  Ired.  226 ;  Beall  v.  Oimningham^  3 
B.  Mon.  390 ;  Ea/rvy  v.  Chouteau^  14  Mo.  587. 

In  Loring  v.  Sumner^  23  Pick.  98, 102,  Mr.  Justice  Morton 
said,  *^  There  is  no  doubt  that  a  valid  bequest  or  devise  may  be 
made  by  reference  to  objects  and  documents  not  incorporated 
in  or  annexed  to  the  will."  In  that  case  the  will  contained 
this  clause :  "  I  have  given  to  my  son,  Nathaniel  Loring,  Jr., 
one  thousand  dollars  by  note  for  his  fuU  part  of  my  estate." 
It  was  held  that  this  was  a  valid  legacy  of  the  sum  of  $1,000, 
although  the  note  had  no  validity  as  a  note,  for  want  of  consid- 
eration, and  had  not  been  made  with  any  testamentary  intent. 
It  is  true  that  the  amount  of  the  legacy  there  appeared  on  the 
face  of  the  will.  But  in  Wilhar  v.  Smithy  5  Allen,  194,  this 
feature  was  wanting;  the  testator,  having  signed  and  delivered 
to  four  of  his  children  respectively  promissory  notes  which 
were  without  consideration  and  ineffectual  as  gifts  mortis 
causa,  on  the  same  day  made  his  will,  by  which,  after  various 
pecuniary  legacies  to  other  children  and  grandchildren,  he 
gave  to  the  four  children  "an  equal  proportion  with"  the 
others,  *'  each  to  have  in  the  same  proportion  as  I  give  in  this 
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will,  together  with  the  notes  of  this  date  to"  the  four  children ; 
and  it  was  held  that  the  four  took  specific  legacies  of  the 
amounts  of  the  notes.  And  in  Thayer  v.  WMington^  9  Allen, 
2S3j  292,  it  was  said  by  the  court,  '*A  testator  may  refer  ex- 
pressly to  a  paper  already  executed,  and  describe  it  with  such 
particularity  as  to  incorporate  it  virtually  into  the  will,  or  he 
may  refer  to  deeds  or  other  instruments,  or  monuments,  or  ex- 
isting facts,  to  which  reference  may  be  had  in  construing  his 
will" 

In  AUen  y.  Maddock^  above  cited,  a  codicil  headed,  "  This 
is  a  codicil  tp  my  last  will  and  testament,"  was  duly  executed, 
and  attested  in  1856 ;  upon  search  among  the  papers  of  the  tes- 
tatrix after  her  death,  there  was  found,  inclosed  in  a  sealed 
envelope  on  which  were  written  the  words  ^'  Mrs,  Ann  Foote's 
vilV  a  will  executed  by  her  in  1851,  but  not  so  attested  as  to 
have  any  validity  as  a  vnll,  and  no  other  testamentary  paper  of 
any  description  was  found.  Mr.  Pemberton  Leigh  (afterwards 
Lord  Eingsdown)  delivered  the  judgment  of  himself.  Dr.  Lush- 
ington,  Sir  Edward  Kyan  and  Sir  Cresswell  Cresswell,  aflSrm- 
in^  the  decree  of  Sir  John  Dodson,  reported  in  Deane,  325 ; 
^d,  npon  an  elaborate  review  of  the  authorities,  holding  that 
this  will  was  saflSciently  identified  as  the  last  will  referred  to 
bj  the  codicil  of  1856,  and  was  incorporated  with  and  made 
r:ilid  by  that  codicil,  and  that  the  two  should  be  admitted  to 
probate  as  together  constituting  the  last  will  and  codicil  of  the 
testatrix,  although,  as  was  observed  in  the  judgment,  since  the 
?t.  of  7  W.  IV  &  1  Vict.  c.  26  (as  under  our  Gen.  Sts.  c.  92, 
A^,  **no  paper  not  properly  executed  and  attested  can,  in 
strictness,  be  for  any  purpose  a  will  or  codicil." 

Several  decisions  of  Sir  Herbert  Jenner  Fust  since  the 
-'Utate,  not  referred  to  in  that  judgment,  are  to  the  like  effect. 
Fnr  instance,  where  a  widow  made  a  will  devising  and  be- 
queathing all  her  real  and  personal  estate  upon  the  trusts  ex- 
f^ssed  in  the  will  of  her  late  husband,  which  she  described 
^\  its  date  and  as  having  been  afterwards  revoked,  it  was  held 
*liat  the  revoked  will  of  her  husband  should  be  admitted  to 
I'fribate  as  part  of  her  will.  Oood%  of  Durham^  1  Notes  of  Cases, 
^S ;  8.  c.  3  Curt.  Eccl.  57.    So  where  a  testator  left  proper- 
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tj  to  his  eldest  son,  in  trofit  for  himself  and  the  other  children 
as  expressed  in  an  indenture  of  settlement  made  between  him 
and  the  testator  two  years  before,  it  was  held  that  the  inden- 
ture was  part  of  the  will,  but  that,  as  the  original  indenture 
ought  to  be  retained  by  the  trustee,  a  notarial  copy  should  form 
part  of  the  probate.  Ooodn  of  Dickins^  1  Notes  of  Cases,  398; 
B.  c.  3  Curt.  Eccl.  60.  And  where,  a  testator  left  a  will  and 
codicil,  and  on  the  first  page  of  the  will  referred  to  '^  the  paper 
hereunto  annexed,  as  a  further  distribution  of  my  effects,"  and 
at  his  death  the  will  and  codicil  were  found  in  a  sealed  packet, 
and  attached  to  the  will  by  a  pin  was  a  paper  containing  such  a 
disposition  and  stated  by  the  testator  to  be  the  paper  referred 
to  in  the  will,  this  paper  was  admitted  to  probate  as  part  of  the 
will.  Ooods  of  Wilteafordy  1  Notes  of  Cases,  404 ;  s.  o.  3 
Curt.  Eccl.  77.  See  also  Oooda  qfBacon^  3  Notes  of  Cases, 
644 ;  Ooods  of  SmarU^  4  Notes  of  Cases,  38. 

In  Dichinaon  v.  UtiidoLph^  11  C.  B.  (N.  S.)  341,  a  testatrix, 
on  August  27, 1819,  made  a  will  executed  and  attested  in  the 
manner  required  to  pass  both  real  and  personal. estate,  making 
specific  devises  and  bequests,  containing  no  residuary  devise, 
appointing  an  executrix,  and  ^'  revoking  all  former  wills,  ex- 
cepting two  memorandums  dated  May  10,  1819,  which  are  to 
remain  in  force  with  this  my  last  will."  After  her  death,  one 
memorandum  only  dated  May  10, 1819,  was  found,  which  was 
signed  by  her  and  attested  sufficiently  for  a  will  of  personal 
property,  but  not  for  a  will  of  real  estate,  and  which,  though 
not  styling  itself  a  will,  purported  to  dispose  of  her  property, 
without  mentioning  whether  it  was  real  or  personal  This 
memorandum  was  admitted  to  probate  with  the  will,  but  by 
the  law  of  England  was  not  thereby  established  as  to  real 
estate.  But,  in  an  action  at  law  to  try  the  title  to  the  real 
estate,  it  was  held,  after  advisement,  in  a  judgment  delivered 
by  Mr.  Justice  Williams  (the  author  of  the  Treatise  on  Exec- 
utors, and  a  master  of  the  law  of  wills)  in  behalf  of  himself  and 
of  Chief  Justice  Erie  and  Justices  Willes  and  Byles,  that  the 
memorandum  was  incorporated  in  and  republished  by  the  will, 
and  operated  on  the  real  estate  of  the  testatrix. 

In  Qaihampion  v.  Ooing^  24  Weekly  Rep.  917,  a  testator 
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by  his  will  declared,  for  the  information  of  his  trustees,  that 
the  amoants  or  values  entered  on  a  certain  page  of  his  ledger, 
dated  fourteen  days  earlier  than  the  will  and  signed  bj  him, 
were  the  only  adyancements,  either  by  way  of  gift  or  loan,  pre- 
viously made  by  him  to  any  of  his  children.  Sir  George  Jessel, 
M.R.,  held  that  the  entries  so  signed  on  that  page  of  the  ledger 
most  be  regarded  as  part  of  the  will,  and  conclusiye  for  the 
purposes  of  the  will,  although  the  sums  entered  therein  differed 
from  those  in  fact  received  bv  the  children. 

The  cases  of  Smart  v.  Prujean^  6  Yes.  660 ;  Wilhmson  v. 
Adam,  1  V.  &  B.  422 ;  Dillon  v.  Harris,  4  Bligh'sN.  R.  321, 
and  Cfoker  v.  Hertford,  4  Moore's  P.  C.  339,  merely  show  that 
clear  proof  of  the  identity  of  the  paper  referred  to,  and  of  its 
existeDce  at  the  time  of  the  execution  of  the  wiU,  is  essential, 
and  was  not  made  to  the  satisfaction  of  the  court  in  those 
cases. 

It  is  usual  and  proper,  though  not  absolutely  necessary,  that 
a  paper  sufficiently  referred  to,  and  in  existence  at  the  date  of 
the  will,  and  clearly  identified,  should  be  set  out  in  the  probate ; 
and  this  should  always  be  done  when  the  executors  desire  it, 
and  the  paper  is  in  their  possession,  in  order  that  the  entire 
disposition  of  the  estate  may  appear  upon  the  record.  Sheldon 
T.  ^kddon,  3  Notes  of  Cases,  250 ;  s.  o.  1  Eob.  Eccl.  81 ; 
Qaoii  of  Sibihorp,  L.  R.  1  P.  &  D.  106 ;  Bizzy  v.  Flight,  3 
Ch.  D.  269 ;  Quihampton  v.  Going,  above  cited. 

In  the  present  case,  the  testator  by  the  third  codicil  express- 
ly  revokes  that  i)art  of  the  will  which  gives  directions  for  the 
payment  of  legacies,  and  orders  and  directs  his  executors  to  pay 
the  legacies  mentioned  in  his  will  and  codicils  as  nearly  as  may 
be  according  to  the  directions  written  in  a  book  by  Melvin  W. 
Pieiw,  signed  by  the  testator  and  witnessed  by  Pierce.  The 
Wk  admitted  to  probate  contains  such  directions,  so  written, 
*%ned  and  witnessed,  specifying  the  property  out  of  which 
each  l^acy  is  to  be  paid ;  and,  with  the  exception  of  two  mem- 
oranda in  the  margin,  which  were  excluded  from  the  probate, 
^  agreed  by  the  parties  to  have  been  in  its  present  form  at  the 
time  of  the  making  of  the  third  codicil.  There  is  no  doubt, 
therefore,  of  the  identity  of  the  document  referred  to,  nor  of 
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its  existence  at  the  date  of  the  execution  of  the  testamentary 
instrnment  which  refers  to  it. 

The  fact  that  the  book  was  in  the  possession  and  control  of 
the  testator  might  require  a  close  scrutiny  of  the  evidence  that 
it  remained  in  the  same  condition  as  at  the  time  of  the  execa- 
tion  of  the  codicil,  if  there  were  any  controversy  npon  that 
point,  but  is  otherwise  immaterial.  It  is  not  necessary  that 
every  portion  of  a  will  should  be  verified  by  the  signature  of 
the  testator  and  the  attestation  of  the  witnesses ;  it  is  sufficient 
that  th(B  different  sheets  or  papers  should  clearly  appear  upon 
their  face,  or  by  extrinsic  evidence,  to  have  formed  part  of  the 
will  at  the  time  of  its  execution  and  attestation.  Ela  v.  Ed- 
toards,  16  Gray,  91,  99 ;  Marsh  v.  Marsh,  1  Sw.  &  Tr.  528. 

The  document  in  question,  which  was  in  law  part  of  the 
will,  having  by  mistake  not  been  presented  for  probate  with 
the  will,  the  Probate  Court  had,  and  rightly  exercised,  the 
power  to  admit  it  to  probate  afterwards.  Waters  v.  Stickney^ 
12  Allen,  1 ;  Musser  v.  Curry,  3  Wash.  C.  C.  481. 

Decree  affirmed. 


Will  consistiiig  of  distinet  papers.—!.  Btferenoe  of  (he  papen  to  one 
another.  **  There  can  be  but  one  last  will,  and  yet  several  papers  in  hannonj 
with  each  other  may,  when  taken  together,  constitute  the  last  will."  Van 
Wert  v.  Benedict,  1  Bradf.  Burr.  R  (N.  Y.)  114,  119.  "  It  is  sufficient  that 
they  are  connected  by  their  internal  sense,  by  coherence  or  adaptation  of 
parts."   WikofTs  Appeal,  15  Penn.  St.  R  281,  290. 

If  reference  be  made  expressly  to  a  paper  already  written  (see  In  goods  of 
Sunderland,  L.  R  1  P.  &  D.  198;  In  goods  of  Tockey,  29  L.  T.  [N.  8  ]  699),  if 
the  testator  "has "  remarks  Jewett,  J.,  in  Tonnele  v.  Hall  {cUed  in  ffrindpal 
ecus),  "  so  described  it,  that  there  can  be  no  doubt  of  the  identity,"  and  the 
will  be  properly  executed,  "that  paper," says  the  learned  judge,  adopting 
the  principle  laid  down  inHabergham  v.  Vincent,  2ye8ey,  Jr.,  228,  "whether 
executed  or  not,  makes  part  of  the  will;  and  such  reference  is  the  same  as  if 
he  had  incorporated  it."  See  also  Church  v.  Brown,  21  N.  Y.  R.  316,  see  p. 
880;  Ludlum  ▼.  Otis,  16  Hun  (N.  Y.  Supreme  Ct  R),  410. 

In  Thompson  v.  Quimby,  2  Bradf.  Surr.  R  449,  it  is  said  that  "  reference 
may  be  made  in  a  will  to  another  document  for  purposes  of  description,  but 
there  can  be  no  valid  testamentary  dispositions  unless  contained  in  the  will ; 
and  the  testator  cannot,  in  his  will,  reserve  the  power  of  giving,  or  declare 
that  he  does  give  by  an  instrument  not  formally  executed  according  to  the 
provisions  of  the  statute."    In  this  case,  the  will  offered  for  probate  be* 
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qaeathed  certain  personal  effects  said  by  the  will  to  be  "  specified  or  enu- 
merated in  a  certain  schedule  accompanying  this,  my  wiU,  and  which  is 
signed  by  me  *  *  to  the  respective  parties  named  in  said  schedule,  and  in 
the  proportion  as  therein  designated." 

But  the  schedule  was  never  attached  to  the  will,  nor  did  the  testator  de- 
dare  Bach  schedule  to  the  witnesses  to  be  his  will.  (Compare  In  goodi  of  Btmn- 
flrt,  4  S.  &  T.  R  211. 

Aa  the  reference  in  the  will  to  another  paper  must  be  to  some  paper  then 
auting,  a  will  giving  a  portion  of  the  testatrix's  proi>erty  to  her  nephew  to 
dispose  of  as  she  should  communicate  to  him  by  letter,  could  not  thus  incor- 
porate a  paper  containing  directions,  found  eiter  testatrix's  death,  in  the 
envelope  with  the  will,  and  of  even  date  with  such  will.  In  good»  of  8m$, 
16  W.  R  407;  see  Johnson  v.  Clarkson,  8  Rich.  Eq.  (8.  Ca.)  805.  But  a  tes- 
tator may,  in  his  will,  direct  that  any  payments  which  shall  be  made  by  him 
to  a  legatee,  subsequently  to  the  execution  of  the  will,  and  which  shall  be 
entered  by  the  testator  in  his  books  of  account,  are  to  be  deducted  from  the 
UDoont  bequeathed  to  such  legatee  in  the  will.  Langdon  v.  Astor's  Execu- 
tors, 16  N.  Y.  R  9. 

The  reference  in  the  will  must  be  sufficiently  clear  to  Justify  an  inference. 
h^coitaf  Totey,  47  L.  J.  (N.  8.)  P.  &  D.  68;  In  goods  of  Brewis,  8  8.  &  T. 
R.4;8;  In  goods  €f  LtOee,  11  Jur.  (N.  8.)  897;  GrabUl  v.  Barr,  5  Penn.  St.  R 
441. 

Tim,  In  re  Norris,  14  W.  R  848,  Sir  J.  P.  Wilde  says:  "  There  are  two 
codidla  in  this  case,  and  both  refer  to  a  wiU.  The  question  then  is,  do  they 
refer  in  gach  terms  that  I  can  infer  to  what  will  they  refer." 

hi  Bailey  v.  BaUey,  7  Jones'  L.  (N.  Ca.)  44,  it  appeared  that  in  1841  a 
testator  had  executed  two  deeds  of  gift  to  Samuel  Bailey,  and  had  placed 
them  in  the  hands  of  one  Boggan,  with  instructions  to  hold  them  until  the 
testator  should  call  for  them.  He  failed  to  call  for  them,  and  they  remained 
Ib  Boggan's  hands  until  the  testator's  death. 

The  will  of  the  latter,  executed  in  1844,  read,  **  I  give  and  bequeath  to 
my  son,  Samuel  Bailey,  in  addition  to  what  I  have  given  him  by  deed  of 
gift,"  4a 

Ejectment  was  brought,  one  of  the  deeds  of  gift  being  of  land.  "As 
there  was  no  delivery  of  the  instrument  to  make  it  operate  as  a  deed,  "^re- 
marks Battle,  J.,  "another  question  arises:  was  it  so  oip orated  in  the 
^eged  donor's  will  as  to  make  it  operate  as  a  devise  of  the  land  to  the  de- 
fendantt  It  is  very  clear  that  the  clause  of  the  will  relied  upon  for  that 
P^^nxMe,  cannot  have  that  effect.  There  is  no  particular  deed  of  gift  des- 
cribed, or  referred  to,  and,  therefore,  the  uncertainty  and  ambiguity  is  patent 
^pon  the  face  of  the  will,  and  cannot  be  aided  by  parol  proof."  The  Judge 
cites  Chambers  v.  McDaniel  {cited  in  the  principal  com). 

Where  a  testator  bequeathed  to  a  certain  i>erson  some  household  furniture, 
"which  she  has  got  a  list  of,"  and  on  the  application  for  probate  this  person 
Produced  a  list  which,  however,  did  not  correspond  with  the  one  mentioned 
in  the  wHl,  and  which  list  she  testified  to  having  received  from  the  testator 
previous  to  the  will  being  made,  with  directions  to  keep  it,  Sir  C.  Cresswell 
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said :  "  The  question  to  be  decided  is  not  whether  there  are  grounds  for  con- 
jecturing that  the  testator  referred  to  the  list  produced,  but  whether  it  is 
proved  by  legitimate  o^idence  that  he  did  so." 

The  learned  judge  expresses  an  unwillingness  to  extend  the  principle  of 
Allen  y.  Maddock  (cUed  in  prindpal  eate).  In  goodi  of  Qrenetj  1  6.  &  T. 
R260. 

Allen  y.  Maddock  was  approved  in  the  late  case  of  In  goods  cf  MsalhcaU, 
L.  R.  6  P.  Div.  80. 

In  this  case,  a  wife  having  power,  in  the  event  of  her  husband  surviving 
her,  to  dispose  by  will  of  their  settled  property,  exercised  the  power  during 
his  life-time.  She  surviving  him,  the  power  f tdled  of  effect,  and  the  will  thus 
became  invalid. 

After  she  had  become  a  widow,  she  executed  a  codicil,  which,  as  well 
as  the  will,  was  in  her  own  handwriting,  and  was  written  on  the  same 
piece  of  paper  as  the  will,  immediately  after  it  The  only  reference  to  the 
wiU  made  in  the  codicil  was  the  beginning,  which  read,  "  this  is  a  codicil  to 
the  last  will  and  testament  of  me,"  &c. 

It  was  agreed  among  the  parties  in  interest  that  no  later  will  had  been 
made. 

Sir  James  Hannen,  President,  said  that  the  court  must  determine  the 
meaning  of  the  reference  made  in  the  codicil,  and  what,  if  any,  instrument 
found  at  the  testatrix's  death,  is  thereby  referred  to,  the  question  of  the  exist- 
ence of  any  such  instrument  being  one  of  fact  to  be  explained  by  parol  evi- 
dence. And  he  continues,  ' '  it  must  be  shown  what  pai>er8  there  were  at  the 
date  of  the  codicil  which  could  answer  the  description  contained  in  that 
document,  and  the  court  having  by  these  means  placed  itself  in  the  situation 
of  the  testatrix,  and  acquired,  as  far  as  possible,  all  the  knowledge  which  she 
possessed,  must  say,  upon  a  consideration  of  those  extrinsic  circumstances, 
whether  the  paper  is  identified  or  not." 

The  will  was  admitted  on  the  agreement  just  mentioned.  See  In  goods  of 
Almoamno,  1  S.  &  T.  R  508. 

A  validly  executed  codicil  so  confirms  a  will,  that  a  provision  in  the  will 
disposing  of  property  according  to-  a  manner  to  be  thereafter  specified,  is  by 
the  codicil  rendered  valid  if  the  manner  has  been  so  pointed  out  at  the  time 
of  the  execution  of  the  codicil.  In  goods  of  Stewart,  4  S.  &  T.  R.  211;  /» 
goodB  of  Truro,  L.  R  1  P.  &b.  201;  compare  In  goods  qf  Beid,  88  L.  J.  (N. 
S.)  P.  &  D.  1. 

A  valid  objection  to  the  execution  of  a  codicil  is  removed  by  the  recog- 
nition and  confirmation  of  this  codicil  in  a  later  codicil.  Pollock  t.  Qlassell, 
2  Gratt.  R  (Ya.)  480,  see  p.  468. 

In  J^orms'  WiU,  8  Redf.  Surr.  (N.  T.)  R  827,  it  appeared  on  the  probate 
of  a  will,  that  one  of  the  subscribing  witnesses  could  not  be  produced  or  his 
absence  sufficiently  accounted  for. 

To  this  will  there  was  a  codicil  commencing,  "  Whereas  I,  *  *  have 
made  my  last  will  and  testament  bearing  date  the  7th  day  of  Januaiy,  1871, 
in  and  by  which  I  have  given  and  bequeathed  to  Mahala  J.  Gilbert  the  sum 
of  $400  "  (which  sum  was  so  given  by  the  will,  which  bore  the  date  recited), 
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"  now  therefore  I  do,  by  this  mj  writing,  which  I  hereby  declare  to  be  a 
codicil  to  my  said  last  will  and  testament,  and  to  be  taken  as  a  part  thereof," 
&c;  and  this  codidl  concluded  as  follows:  *' And  lastly,  it  is  my  desire  that 
this  codicil  be  annexed  to  and  made  a  part  of  my  last  will  and  testament,  as 
aforesaid,  to  all  intents  and  purposes." 

It  was  held  by  the  surrogate  that,  execution  of  the  codicil  being  duly 
prored,  both  will  and  codicil  might  be  admitted  to  probate. 

See,  however,  Proctor  v.  Clarke,  8  Redf .  R.  >46.  J  The  opinion,  in  this 
case,  seems  to  proceed  on  an  excessively  clo6&<»ii|tEirotion  of  certain  statu- 
toiy  provisions.  80  far  as  it  may  conflictimk^tle  decision  in  Stormi  ITtZZ, 
it  does  not  appear  to  lay  down  the  be^te^oflkcMie. 

3.  Embodying  in  a  probate,  doeumerU$»armmd  to  in  a  toiU.  "  The  whole 
subject  *  •  •  is  difScult  and  enMrrassing."  Sir  C.  Cresswell,  in /n 
9ood»<f  Marquiiif  lanadawnf^"^.)^  194.  It  is  intimated  in  this  case 
that  if  the  executors  require  mtfwIiMlge  of  the  contents  of  the  documents  to 
perfom  their  duties,  the  dLnments  ought  to  be  embodied  in  the  probate. 
The  question  in  the«^tfcm{^inatance  was  of  some  moment  on  the  score  of 
con?emence,  since  leMn0(ds  were  in  the  will  bequeathed  to  trustees  upon 
troats  dedar^lof  f^indenture  of  settlement  of  great  length,  the  trusts 
therein  oocupyiqnaJiDtft  one  hundred  and  fifty  folios. 

Geoige  Peabpav7a  domiciled  American,  died  in  London,  leaving  a  will 
eiecQted  in  thyUmted  States. 

In  this  wiu/he/appointed  two  sets  of  executors,  describing  one  set  as  his 
London  execums,  the  other  as  his  American  executors.  The  London  exec- 
otoTs  were  directed  to  realize  the  estate  in  England,  and  after  payment  of 
certain  legacies,  to  transmit  the  residue  to  the  American  executors.  The 
litter  were  directed,  after  a  certain  term,  to  distribute  all  the  realized,  &c., 
estate  according  to  a  certain  family  deed,  executed  in  the  United  States,  and 
appointing  other  trustees. 

Probate  in  England  was  allowed  without  incorporating  this  deed,  an  affi- 
davit to  be  filed  identifying  the  deed  by  date  and  names  of  trustees,  and  also 
an  affidavit  that  the  will  was  valid  according  to  the  law  of  the  United  States. 
In  goodi  of  G,  Pedbody,  21  L.  T.  (N.  8.)  780.  See  also  In  good*  of  CoU,  20 
LT.(N.  S.)758. 

His  original  will  being  in  India,  a  testator  executed  (apparently  in  Scot- 
bsd)  a  codicil  referring  to  it,  and  made  a  copy  of  the  will,  which  copy  he 
■howed  to  the  witnesses  to  the  codicil,  and  informed  them  was  a  copy,  and 
wrote  upon  it,  *'  This  is  the  copy  of  my  will  or  testament  referred  to  in  the 
codicil  signed  by  me  this  21st  day  of  August,  1860.  G.  G.  Mercer."  Two 
later  codicils  were  executed. 

It  was  held  that  the  codicil  incorporated  the  copy  of  the  will,  and  the 
copy  was  accordingly  admitted  to  probate  with  the  other  papers.  In  goodi 
^Mereer,  89  L.  J.  (N.  8.)  P.  A  D.  43.    See  Gerrish  v.  Id.  1  Am.  Prob.  R  69. 
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Stokes  vs.  Payne. 

[68  Mississippi,  614.] 

Power  to  bell  not  one  to  mortgage. 

Testatrix  empowered  her  hnsbaDd  "to  sell  and  dispose  of"  her  property, 
which  she  devised  to  her  children — "  when  it  shall  appear  to  him  to  be  advis- 
ab?e  so  to  do,  haying  au  eye  to  the  support  and  edaeation  of  the  children.* 
Held,  that  no  authority  to  mortgage  the  property  was  conferred — a  conyersioD 
only  was  penmtted. 

The  facts  are  set  out  in  the  opinion  of  the  court. 

Raymond  Heid^  for  the  appellants. 

J.  D.  Eada  and  0.  A.  Lucket^  Jr.,  for  the  appellees. 

Cooper,  J.  By  hei»  will  Mrs.  A.  P.  Stokes  gave  her  lands 
to  her  children,  and  conferred  upon  her  hnsband,  M.  M.  Stokes, 
power  to  sell  the  same,  in  the  following  words:  "And  I 
hereby  authorize  and  empower  said  M.  M.  Stokes  to  sell  and 
dispose  of  any  of  the  property  hereby  bequeathed  in  this  will, 
when  it  shall  appear  to  him  to  be  advisable  so  to  do,  having  an 
eye  to  the  support  and  education  of  the  children."  After  the 
death  of  Mrs.  Stokes,  M.  M.  Stokes  mortgaged  the  land  to 
secure  the  payment  of  an  account  for  family  supplies  necessary 
for  the  support  of  the  children,  which  were  sold  to  him  on  the 
faith  of  the  security  afforded  by  the  mortgage.  The  mortga- 
gees filed  this  bill  against  the  children  of  Mrs.  A.  P.  Stokes  to 
subject  the  land  to  sale  for  the  payment  of  the  acconnt.  From 
a  decree  in  favor  of  complainants  this  appeal  is  taken. 

In  Sessions  v.  Bacon^  23  Miss.  273,  it  is  held  that,  under 
the  act  of  1839,  relative  to  the  power  of  married  women  over 
their  estates,  a  married  woman  having  authority  to  sell  takes 
by  implication  the  power  to  mortgage ;  and  since  this  decision 
such  has  been  the  well-settled  rule.  The  decision  in  that  case, 
we  think,  was  correct.  The  law  had  conferred  upon  married 
women  capacity  to  take,  hold,  and  dispose  of  legal  estates ;  to 
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make  certain  contracts  relative  thereto,  which  might  be  en- 
forced against  their  separate  estates  bj  action  at  law  as  well  as 
in  equity ;  to  sell  and  convey  the  property  owned  by  them, 
their  hosbands  joining  in  the  deed  when  real  estate  was  con- 
veyed. The  beneficial  interest  in  the  property  was  in  the 
woman,  and  the  object  of  the  legislature  was  to  permit  her  to 
deal  with  it  as  owner,  sabject  to  such  restrictions  and  limita- 
tions as  the  statute  preserved  or  established  to  prevent  improv- 
idence or  coercion.  The  powers  conferred  were  given  to  mar- 
ried women  as  a  class,  and  the  courts,  in  construing  the  stat- 
ute, looked  to  the  policy  of  the  law  and  the  intention  of  the 
legislature,  as  gathered  from  other  provisions  in  pari  materia^ 
and  held  that  the  power  to  sell  conferred  on  her  included  the 
power  to  mortgage. 

We  have  examined  a  large  number  of  the  very  numerous 
cases  in  which  the  rule  as  to  the  extent,  construction,  and  exe- 
cution of  powers  has  been  examined  and  explained.  The  fun- 
damental principle  that  the  donee  of  the  power  is  authorized 
to  exercise  it  only  to  the  extent  and  in  the  manner  specified,  is 
recognized  in  all  the  cases ;  but  the  application  of  the  equally 
well  established  rule  that  courts  of  equity,  in  determining 
whether  or  not  the  thing  done  is  within  the  power  conferred, 
will  look  to  the  ends  and  designs  of  the  parties,  and  will  aid 
defective  executions  of  powers,  has  led  to  diverse  and  conflict- 
ing adjudications.  In  the  cases  of  Allan  v.  JSackhouse^  2  Yes. 
&  Bea.  65 ;  JUiils  v.  Banks,  3  P.  Wras.  1 ;  Ball  v.  Barris,  4 
MyL  &  Cr.  264;  Pennsylvania  Ins.  Co.  v.  Austin,  42  Pa. 
St.  257;  Wayne  v.  Myddleton,  2  Ga.  383;  Williams  v. 
Woodward,  2  Wend.  492 ;  and  Watson  v.  James,  15  La.  An. 
386,  the  power  to  mortgage  has  been  heid  to  be  implied  in 
powers  to  raise  portions  out  of  rents  and  profits,  or  to  sell. 

Such  power  has  been  denied  in  Stone  v.  Theed,  2  Bro.  C. 
C.  *243 ;  Holdenhy  v.  Spofforth,  1  Beav.  390 ;  Page  v.  Cooper^ 
16  Beav.  400 ;  Devaynes  v.  Robinson,  24  Beav.  86  ;  StronghiU 
V.  Autrey,  1  De  G.,  M.  &  G.  635 ;  Shaftesbury  v.  Duchess  of 
Marlborough,  2  Myl.  &  K.  Ill ;  Coutant  v.  Servoss,  3  Barb. 
128;  Albany  v.  Pire  Ins.  Co.,  4  Comst.  9;  Cumming  v. 
WiUiamson,  1  Sandf .  Ch.  17 ;    Wood  v.  Goodridge,  6  Cush. 
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117;  Patapsco  Ouano  Co,  v.  Morrison^  2  Woods,  396  ;  Ilead^ 
Admr.  v.  Temple  et  aL,  4  Heiek.  34 ;  Iluhhard  v.  German, 
Congregation^  34  Iowa,  34;  and  Bloomer  v.  Waldroriy  3  Hill, 
361  (overruling  Williams  v.  Woodward^  2  Wend.  492). 

In  StronghiU  v.  Autrey^  Lord  St.  Leonards,  after  an  exam- 
ination of  many  of  the  English  cases,  said:  "My  own  opinion 
is  that,  generally  speaking,  a  power  of  sale  ont-and-out,  or  for 
a  purpose,  or  with  an  object  beyond  the  raising  of  a  particular 
charge,  does  not  authorize  a  mortgage ;  but  that  when  it  is  for 
raising  a  particular  charge,  and  the  estate  is  settled  or  devised 
subject  to  that  charge,  then  it  may  be  proper,  under  the  cir- 
cumstances, to  raise  the  money  by  mortgage,  and  the  court 
will  snpport  it  as  a  conditional  sale— as  something  within  the 
power." 

A  more  liberal  construction  is  made  in  those  cases  in  which 
the  person  who  has  the  power  is  also  interested  in  the  estate  on 
which  it  is  to  be  exercised,  than  in  those  in  which  the  power 
is  given  to  one  to  incumber  the  property  of  another.  In  the 
one  case  the  power  is  to  be  liberally,  in  the  other  strictly,  con- 
strued.   Sayles  v.  Freeland^  2  Vent.  350. 

Cumming  v.  Williamson^  1  Sandf.  Ch.  17,  illustrates  both 
the  principle  that  no  other  power  than  that  delegated  can  be 
exercised,  and  the  other  principle  that  a  substantial  execution 
is  sufficient.  Several  persons,  owners  of  some  lots  of  land  in 
New  York,  appointed  an  agent  and  authorized  him  to  improve 
the  property,  and  to  raise  money  for  this  purpose  by  mortgage 
of  the  lots.  The  agent  employed  certain  persons  to  do  the 
work  necessary  on  the  lots,  but,  failing  to  raise  money,  he 
mortgaged  the  lots  to  the  contractors  to  secure  the  debts  due 
them.  It  was  held  that  the  object  intended  to  be  accom- 
plished has  been  efiFected,  and  the  mortgage  was  valid ;  but  one 
of  the  donoi*s  of  the  power  was  himself  a  mere  trustee  under 
a  marriage  settlement,  by  which  he  was  authorized  to  "grant, 
bargain,  sell,  alien,  and  convey  in  fee-simple  any  of  the  prop- 
erty, and  to  invest  the  proceeds  in  stocks,  etc.,  whenever  the 
beneficiajy  minded  to  have  it  done,"  and  it  was  held  that  this 
power  did  not  authorize  him  to  mortgage,  and  therefore 
he   could  not  so  authorize  the  agent  who  did  mortgage  tbe 
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property ;  and  as  to  the  interest  of  the  trustee  nnder  the  mar- 
riage settlement  the  mortgage  was  held  void. 

An  examination  of  the  authorities  has  impressed  us  with 
the  correctness  of  those  decisions  which  hold  that,  as  a  general 
rule,  mere  power  to  sell  does  not  include  the  power  to  mort- 
gage. In  most  of  the  cases  in  which  such  power  has  been  de- 
clared, it  is  stated  to  be  because  a  mortgage  is  a  sale  on  condi- 
tion. In  this  State,  as  in  many  others,  a  mortgage  is  now 
treated  at  law  as  in  equity — as  a  mere  security  for  a  debt.  The 
legal  estate  can  only  be  used  for  the  purpose  of  enforcing  the 
payment  of  the  debt  secured.  The  words  of  the  testatrix  con- 
ferring the  power  on  her  husband  are,  to  "  sell  and  dispose  of  " 
the  property,  and  evidence,  we  think,  an  intention  on  her  part 
simply  to*  authorize  a  conversion  of  the  property  into  money 
by  an  out-and-out  sale ;  and  under  this  power  the  husband  was 
not  authorized  to  execute  the  mortgage. 

The  decree  is  reversed  and  bill  dismissed. 


NoTK.— To  the  same  effect,  see  Hoyt  v.  Jaques,  1  Am.  Prob.  R  157. 


IJPDYKB  VS.   TOMPEIlirS. 

[100  lllijioifl,  406.] 


WnX  8PKAKS   FROM  TIHE   OF  DBATH. — DlBEOTION  TO  OANOEL 

NOTES   ^'I   HOLD." 

« 
TttUtriz,  after  stating  "  I  hold  a  nnmber  of  notos  against  my  brother/'  directed 

that  in  a  certain  contingency  a  specified  note  should  be  canceUed  and  on  other 
erents  happening,  a  like  disposition  should  be  made  of  all  other  notes,  held, 
that  tbia  langnage  only  appUed  to  notes  held  at  the  time  of  making  the  will, 
tod  not  to  those  sabseqnently  acquired. 
Ab  a  general  rale  a  will  speaks  from  the  death  of  the  testator,  but  this  is  other- 
wise when  language  is  used  which  repels  the  presumption. 

The  facts  are  set  out  in  the  opinion. 

If.  W.  Green  <&  Wm.  Dow  Mans^  for  the  appellant. 

WiUiam  E.  Hughes  A  L.  Dearborn^  for  the  appellees. 
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Walker,  J.  Two  clauseB  of  the  will  of  Martha  M.  Updike 
are  presented  for  construction  by  this  record.  The  third  clause 
is  this :  "  If  I  survive  my  mother,  Mary  A.  Updike,  it  is  my  will 
that  my  estate,  real  and  personal,  shall  descend  and  be  distributed 
in  the  same  manner  as  intestate  estates  descend  and  are  distrib- 
uted under  the  laws  of  Illinois."  And  this  is  the  fourth :  "  I 
hold  a  number  of  notes  against  my  brother,  George  W.  [Jpdike, 
— one  of  these  notes  is  for  $900,  and  I  intend  that  one  to  be 
cancelled  absolutely  at  my  death,  and  given  up  to  him.  As  to 
the  others,  if  I  survive  mother  (Mary  A.  Updike),  then  at  my 
death  I  want  all  the  other  notes  cancelled  and  surrendered  to 
George  W.  Updike,  but  if  mother  survives  me,  then  George 
must  pay  the  interest  on  the  other  notes  until  her  deatl^,  and 
then  the  other  notes  are  to  be  cancelled  and  surrendered  to 
him,  the  said  George ;  and  I  will  that  said  $900  note  shall  be 
given  up  as  aforesaid,  and  I  declare  that  said  George  W.  Up- 
dike, in  case  I  survive  my  said  mother,  shall  inherit  equally  in 
all  my  estate  with  my  other  heirs,  notwithstanding  the  cancel- 
ling and  surrendering  of  the  said  notes,  his  full  share  therein/' 

At  the  time  of  her  death  testatrix  held  six  notes  against 
George  W,,  aggregating  $2,278  53.  But  the  $900  note  spoken 
of  in  the  will  had  been  surrendered  to  him  before  the  death  of 
testatrix,  and  she  only  held  one  note  of  $1,000,  dated  July  1, 
1876,  given  before  the  will  was  executed.  The  will  bore  date 
the  23d  of  September,  of  thalt  year,  and  testatrix  survived 
her  mother,  and  died  May  24,  1880,  and  George  W.  qualified 
as  executor  of  the  will,  and  reported  these  notes,  but  claimed 
they  were  cancelled  by  the  terms  of  the  fourth  clause  of  the 
will. 

It  is  conceded  that  the  $1,000  note  dated  July  1, 1876,  was 
cancelled,  but  it  is  claimed  that  as  the  other  five  notes  were 
not  in  existence  when  the  will  was  written  and  executed,  but 
were  afterwards  given,  they  are  not  embraced  in  the  clause  re- 
quiring a  cancellation, — that  such  notes  only  as  were  then  in 
existence  were  in  the  mind  of  testatrix,  and  that  George  W.  is 
required  by  the  law  to  pay  and  account  for  all  of  the  notes  ex- 
cept that  for  $1,000.  The  circuit  and  appellate  courts  took 
this  view  of  the  case,  and  it  is  brought  by  appeal  from  the  lat- 
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ter  court  to  this,  and  a  reversal  is  arged  on  the  ground  that 
the  Appellate  Court  adopted  a  wi'ong  constraction  of  the 
ckase. 

The  genera]  rale  is,  that  a  will  is  held  to  speak  from  the 
death  of  the  testator.  To  this  there  is,  however,  the  limita- 
tion, that  when  language  is  used  which  repels  the  presumption, 
it  is  otherwise,  and  in  determining  that  question  the  entire  will 
must  be  considered,  with  the  specific  language  employed  in  the 
clause  being  construed,  to  find  the  true  intent  of  the  testator. 
Particular  expressions  will  not  control  where  the  whole  tenor 
or  purpose  of  the  instrument  forbids  a  literal  interpretation  of 
the  specific  words.  Wills,  like  deeds,  contracts  and  enact- 
ments, must  be  construed  according  to  the  intent  of  the  maker, 
and  that  must  be  ascertained  from  an  examination  of  the  in- 
strnment  and  all  of  its  provisions,  without  the  aid  of  extraneous 
testimony. 

In  this  case  the  purpose  of  the  testatrix  is  by  no  means 
elear  and  certain.  The  third  clause  seems  to  be  free  from  am- 
bigoity,  but  the  difSculty  arises  in  determining  the  true  mean- 
ing of  the  fourth.  Did  testatrix  intend  to  have  both  the  notes 
she  held  at  the  time  of  making  the  will,  and  such  as  she  might 
subsequently  take  from  George  W.,  cancelled  and  surrendered, 
or  only  the  notes  she  then  held  ?  The  question  now  before  us 
is  one  of  first  impression  in  this  court.  It  has,  however,  been 
frequently  before  the  courts  of  Great  Britain,  and  has  been  de- 
termined by  several  courts  in  the  States  of  the  Union.  From 
them  is  deduced  the  rule  above  stated.  Of  the  correctness  of 
*  the  role  there  seems  to  be  no  question,  but  the  difficulty  arises 
in  its  application  to  cases  as  they  arise. 

Testatrix  speaks  of  notes  she  had  when  she  executed  the 
will,  and  there  is  no  allusion  to  other  notes  she  might  after- 
wards hold  against  George  W.  Updike.  There  is  nothing  in 
the  will  from  which  it  may  be  inferred  that  she  then  supposed 
she  would  ever  hold  other  notes  on  him.  Had  she  supposed 
she  would,  it  is  but  reasonable  to  believe  she  would  have  spe- 
dfically  disposed  of  them.  We  have  no  right  to  enter  the 
domain  of  conjecture,  but  must  be  confined  to  the  language 
employed.  It  can,  according  to  the  generally  received  mean- 
Vol.  n.— 8 
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ing  of  words,  only  be  applied  to  the  notes  she  then  held.  The 
import  of  the  language  employed  can  only  embrace  notes  then 
in  existence.  The  fourth  clause  only  embraces  and  proyides 
specifically  for  the  notes  she  then  held. 

The  doctrine  is  firmly  settled  and  uniform  in  its  applica- 
tion, that  where  a  specific  article  is  bequeathed,  its  sale,  loss  or 
destruction  cannot  be  replaced  by  substituting  another  article 
in  its  stead.  It  has  been  repeatedly  held  that  where  specific 
stocks  are  bequeathed,  and  are  afterwards  sold  and  another 
kind  purchased  with  the  proceeds,  the  latter  do  not  pass  by  the 
bequest.  And  so  with  the  bequest  of  a  lease  for  a  term  of 
years,  if  it  is  afterwards  surrendered  and  a  new  lease  taken,  the 
latter  does  not  pass  by  the  will.  Where  a  specific  article  is  be- 
queathed, another  cannot  be  substituted,  unless  specifically  re- 
quired by  the  terms  of  the  will.  Here  specific  notes  were  re- 
quired to  be  cancelled,  and  there  is  no  power  to  extend  the 
provision  to  other  notes  not  named  or  even  in  existence  when 
the  will  was  executed. 

It  is,  however,  said,  that  after  describing  the  $900  note  she 
requires  all  of  the  other  notes  to  be  cancelled  on  the  contin- 
gencies named, — that  sne  would  not  have  used  the  plural  in- 
stead of  the  singular  number  if  she  did  not  intend  to  embrace 
subsequently-acqaired  notes.  This  is  plausible,  but  we  think 
is  not  sound  construction.  The  plural  number  must  have  been 
inadvertently  used,  as  she  was  manifestly  referring  to  the  notes 
she  then  held  on  appellant.  She  begins  the  clause  by  saying : 
"  I  hold  a  number  of  notes  against  my  brother,  Gteorge  W.  Up- 
dike. One  of  these  notes  is  for  $900,  and  I  intend  that  one  to 
be  cancelled  absolutely  at  my  death  and  given  up  to  him.  As 
to  the  others,  if  I  survive  my  mother,  Mary  A.  Updike,  then 
at  my  death  I  want  all  the  other  notes  cancelled  and  surren- 
dered," &c.  What  other  notes  ?  Clearly  the  other  notes  she 
then  held.  The  words,  "  the  other  notes,"  can  only  refer  to 
such  as  she  had  said  she  held, — the  remainder  of  the  notes 
above  the  $900  note  she  then  held.  It  is  true  that  it  is  said 
she  held  but  two  notes,  the  $900  and  the  $1,000  notes.  If 
this  be  true,  it  only  shows  the  expression,  "  all  the  other  notes,*' 
was  inaccurately  used,  as  she  nowhere  gives  the  slightest  inti- 
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matioD  that  she  expected  to  have  in  the  f  atnre  any  other  notes 
of  appellant,  which  no  doubt  wonld  have  been  done  had  she  in- 
tended to  embrace  fntare-acquired  notes. 

It  is  also  urged,  that  one  purpose  of  this  clause  was,  if  her 
mother  survived  her,  to  make  provision  for  the  support  of  her 
mother,  and  the  interest  on  the  $1,000  note  would  have  been 
60  scanty  that  we  must  presume  she  intended  the  interest  on  a 
larger  sum  to  afford  such  a  fund.  This  position  is  answered 
by  reference  to  the  second  clause  of  the  will.  By  that  clause 
she  devised  to  her  mother,  in  case  she  survived  said  testatrix, 
an  of  her  estate,  real  and  personal.  From  the  amount  of  the 
notes  she  held  on  appellant,  it  appears  that  sum  would  have 
beeD  an  ample  provision  for  the  support  of  her  mother.  We 
cannot,  therefore,  infer  from  the  bequest  of  the  interest  on 
this  $1,000,  that  the  scheme  of  the  will  was  to  provide  a  fund 
arising  from  the  interest  on  notes  for  the  support  of  her 
mother,  as  she  had  made  provision  in  the  second  clause  of  the 
vill. 

After  a  careful  study  of  the  will,  we  are  satisfied  that  testa- 
trix only  intended  to  have  the  notes  then  held  by  her  can- 
celled and  surrendered,  and  not  subsequently-acquired  notes. 
And  this  construction  is  not  only  authorized,  but  is  required 
by  the  books. 

The  decree  of  the  Appellate  Court  is  therefore  affirmed. 
Decree  affirmed. 


See  Stannard  v.  Banimn,  1  Am.  Prob.  R  160. 
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Warren  vs.  Taylor, 

[66  Iowa,  162.] 
RbVOOATION  by  CONTEYINO  part  of  property  DEVISED. 

Where  the  testator  undertakes  to  dispose  of  both  real  and  personal  estate  and  he 
subsequently  conreys  the  real  estate,  it  will  not,  in  general,  work  a  rsTOcation 
of  the  will  as  to  the  personal  property  owned  by  him  at  his  death. 

This  is  an  action  in  equity,  the  object  of  which  is  to  require 
the  defendants  to  pay  to  the  plaintiff  a  legacy  of  $500,  with 
interest,  which  it  is  alleged  is  due  to  the  plantiff  from  the  de- 
fendants under  the  provisions  of  the  last  will  and  testament  of 
John  Taylor,  deceased.  There  was  a  decree  in  accord  with  the 
prayer  of  the  petition.    Defendants  appeal. 

J/,  ff.  Jones  (&  San  and  Trimile,  Carruthers  dk  TrimUe, 
for  appellants. 

Payne  <&  Eiohelherger^  for  appellee. 

RoTHRocK,  J.  In  the  year  1852,  John  Taylor,  who  was 
then  a  resident  of  Lee  county  in  this  State,  made  his  last  will 
and  testament,  which  was  as  follows : 

^ijftrst  I  give  and  bequeath  unto  my  wife,  Elizabeth  Tay- 
lor, all  my  lands  and  town  lots  situated  in  said  county  (Lee) 
and  State,  with  all  the  privileges  and  appurtenances  thereon 
or  in  any  wise  appertaining,  and  also  give  and  bequeath  unto 
my  said  wife  all  my  personal  property,  of  every  description 
and  kind  whatsoever.  To  have,  to  hold  and  to  use  the  said 
property,  both  real  and  personal,  during  her  lifetime,  and  at 
her  decease  said  real  property,  and  so  much  of  my  personal 
property  as  remains,  I  give  and  bequeath  unto  my  daughter 
Frances  Patterson,  and  to  my  son  John  H.  Taylor,  share  and 
share  alike,  by  their  paying  to  my  granddaughter,  Maria 
Taylor,  five  hundred  dollars  when  she  arrives  at  the  age  of 
eighteen  years,  and  to  my  grandson,  Lewis  Taylor,  the  sum  of 
five  hundred  dollars  when  he  arrives  at  the  age  of  twenty-one 
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years,  and  also  to  m  j  granddaughter,  Sylvia  Payne,  the  sum 
of  five  hundred  dollars  when  she  arrives  at  the  age  of  eighteen 
jearB,  and  if  either  the  said  Lewis  Taylor  or  the  said  Maria 
Taylor  die  before  arriving  at  full  age,  then  the  surviving 
one  is  to  receive  the  share  of  both,  and  in  case  my  grand- 
daughter Sylvia  Payne  dies  before  arriving  at  full  age,  her 
share  is  to  descend  to  her  next  oldest  brother  or  sister,  if  she 
should  have  any,  and  if  she  should  die  having  no  brother  or 
sister  to  heir  her  said  share,  then  and  in  that  case  I  will  and 
bequeath  said  share  to  my  daughter,  Frances  Patterson,  and 
to  my  son  John  H.  Taylor,  share  and  ehare  alike." 

Plaintiff  is  the  granddaughter,  Sylvia  Payne,  mentioned 
in  the  will,  she  having  since  married  Clark  B.  Warren.  She 
was  bom  in  1851,  and  is  now  past  eighteen  years  of  age.  At 
the  time  of  making  the  will  said  John  Taylor  was  the  owner 
of  oertain  lands  and  town  lots  in  Lee  county,  which  he  after- 
wards sold  for  $8,550,  in  cash.  At  the  time  of  the  sale  he  had 
about  $700  in  v^alue  of  personal  property,  moneys  and  credits. 
After  the  said  sale  Taylor  removed  to  Davis  county,  and  there 
ioyested  a  part  of  his  money  in  land  and  town  lots.  The 
balance  he  received  from  the  sale  of  his  real  estate  in  Lee 
county  was  loaned  out,  and  his  property  was  in  this  situation 
at  the  time  of  his  death,  which  occurred  in  the  month  of  Au- 
gust, 1868.  At  his  death  his  widow  succeeded  to  the  posses- 
sion of  all  his  estate,  consisting  of  real  estate  and  personal 
property,  the  latter  being  mostly  in  notes  and  demands  against 
third  persons. 

Elizabeth  Taylor  died  intestate  in  December,  1878,  leaving 
perBonal  property  to  the  amount  of  $9,000  or  thereabouts. 
This  property  was  that  left  by  her  husband  and  the  accumula- 
tions thereof  after  his  death.  Actions  were  commenced  against 
the  said  Frances  Patterson  and  John  H.  Taylor,  the  residuary 
devisees  under  the  will,  by  Maria  Taylor,  one  of  the  legatees. 
In  this  action  Elizabeth  Payne,  a  daughter  of  the  testator,  was 
Qiade  a  party  defendant,  and  it  was  claimed  by  the  plaintiff  in 
the  action  and  by  said  Elizabeth  Payne  that  they  were  entitled 
to  share  in  the  property  of  the  testator  as  heirs.  The  said 
John  H.  Taylor  and  Frances  Patterson  in  their  answers  in  that 
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action  claimed  tliat  whatever  right  the  plaintiff  therein  bad 
was  nnder  the  said  wilL  The  action  and  claim  of  £lizabeth 
Payne  npon  the  cross  petition  were  compromised  bj  the  parties 
without  a  trial.  The  plaintiff  herein  was  not  a  party  to  that 
action,  and  as  we  understand  the  record  Jdin  H.  Taylor  and 
Frances  Patterson  claim  all  of  the  estate,  to  the  exdlnsion  of 
the  plaintiff  and  all  other  persons. 

It  is  contended  by  the  defendants  that  the  sale  of  the  land 
and  town  lots  in  Lee  county  by  the  testator  worked  a  revoca- 
tion of  the  will. 

It  is  true  that  the  defendants,  after  the  sale  of  the  real 
estate,  could  not  take  it  under  the  will.  But  the  legacy  of  the 
plaintiff  did  not  depend  upon  the  defendants  taking  the  real 
estate  as  devisees.  The  will  by  its  terms  provided  that  the 
widow  should  have  a  life  estate  in  the  real  and  personal  prop- 
erty, and  that  the  defendants  should  take  the  whole  of  the 
estate  by  their  paying  the  specific  legacies  to  the  plaintiff  and 
the  others  named.  The  defendants  claim,  however,  that  al- 
though the  personal  estate  at  the  death  of  the  widow  was  of 
the  value  of  about  $9,000,  they  held  the  same  as  heirs  and  not 
as  residuary  legatees.  This  position  seems  to  us  to  be  unsoond. 
Although  the  will  by  the  act  of  the  testator  ceased  to  be  oper- 
ative, or  rather  never  became  operative,  as  to  the  real  estate  in 
Lee  county,  this  did  not  work  a  revocation  as  to  his  personal 
estate.  Where  a  testator  undertakes  to  dispose  pf  both  personal 
and  real  estate  and  he  subsequently  conveys  the  real  estate  it 
will  not,  in  general,  work  a  revocation  of  his  will  as  to  the  per- 
sonal property  of  which  he  dies  seized.  The  conveyance  of  a 
part  of  the  estate  devised  works  a  revocation  pro  tanto  only. 
1  Bedfield  on  Wills  (fourth  ed.),  page  889 ;  Zimerman  v.  Zim- 
erman^  23  Pa.  St.  375.  It  will  be  observed  that  the  will  does 
not  limit  the  disposition  of  the  personal  estate  to  that  which 
was  owned  by  the  testator  at  the  date  of  the  will.  It  clearly 
contemplates  a  disposition  of  all  the  personal  property  of  the 
estate  at  the  death  of  the  widow,  from  whatever  source 
obtained.  Now  when  the  defendants  assert  their  right  to 
this  property  it  must  be  as  residuary  legatees  after  the  pay- 
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ment  of  the  specific  legacies  to  the  plaintiff  and  others  named 
in  the  will. 

We  think  the  Circuit  Court  correctly  lield  that  the  defend- 
ants took  the  estate  charged  with  the  payment  of  the  legacy  (o 
the  plaintiff. 

This  dispoaition  of  the  case  renders  it  unnecessary  to  dis- 
pose of  the  motion  filed  by  the  appellee. 

Affirmed. 


Judy  vs.  Gilbbrt. 

[77  Indum*,  96.] 

Latent  AMBiournEs. — Corbbotion  of. 

XiiUkef  apparent  upon  the  face  of  a  will  may  be  corrected,  bat  not  miatakea 
dtioed  to  ariae  solely  on  extrinsic  eyidence. 

Tettitor  owned  only  "the  northeast  quarter  of  the  southeast  quarter"  of  a  cer- 
tain section  of  l*nd.  In  his  will  he  devised  "the  northeast  quarter  of  the 
uaihwest  qoartar*  of  the  same  section  to  his  wife  for  life,  remainder  to  her 
diUdren.  Hitid,  that  parol  evidence  was  inadmissible  to  show  that  the  land 
letnaUy  owned  was  purchased  by  testator  with  money  borrowed  from  his  wife 
under  a  promise  to  devise  the  same  to  her  and  her  children,  and  that  he  in« 
toided  so  to  do  in  his  will 

G.  M.  McDonaldj  O.  A.  Chitting,  and  Mr.  BaUoUy  for  ap- 
pellants. 

/.  2>.  Ferrall,  for  appeUee. 

EluotT)  C.  J.  A  single  error  is  alleged,  and  that  is  as- 
signed npon  the  mling  sustaining  appellee's  demurrer  to  the 
complaint  of  the  appellants.  The  material  facts  stated  as  the 
cause  of  action  may  be  thns  summarized:  John  Hall  desired  to 
buy  a  certain  tract  of  land  described  as  "  The  northeast  quar- 
ter of  the  southeast  quarter  of  section  29,  township  37  north, 
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of  range  11  east,  situate  in  Lagrange  County,  Indiana.*'  He 
borrowed  money  from  his  wife  to  buy  the  land,  and  promised 
her  that  if  she  would  lend  him  the  money  he  would  devise  the 
land  to  her  for  life  and  remainder  in  fee  to  her  children :  that 
in  September,  1843,  the  testator  was  the  owner  of  the  land 
above  described  and  of  no  other ;  that,  pursuant  to  his  agree- 
ment with  his  wife,  he  made  his  will,  intending  to  devise  to 
her  the  said  land ;  that,  by  mistake  of  the  draftsman  employed 
to  prepare  the  will,  the  land  was  wrongly  described  as  "  the 
northeast  quarter  of  the  southwest  quarter  of  section  29,  in 
township  37 ;"  that  the  testator  did  not  then  own,  nor  did  he 
at  any  time  own,  the  land  described  in  the  will ;  that  the 
widow  of  the  testator  took  possession  of  the  said  northeast 
quarter  of  the  southeast  quarter  of  section  29,  township  37, 
range  11  east,  under  the  will;  that  she  remained  in  possession 
until  her  death. 

The  appellants  insist  that  the  will  conferred  title  upon  the 
widow  during  life  and  remainder  in  fee  to  her  children.  This 
general  position  is  based  upon  these  propositions : 

First,  That  a  will  must  be  construed  so  as  to  carry  into 
effect  the  intention  of  the  testator,  and  that  it  is  clear  that  the 
testator  intended  to  devise  the  land  of  which  the  widow  took 
possession  to  her. 

Second,  That  as  the  testator  owned  but  one  tract  of  land, 
and  as  the  only  error  in  the  description  consisted  in  writing 
the  word  "  west "  after  the  word  "  south,"  instead  of  the  word 
"  east,"  the  misdescription  should  be  corrected. 

Of  these  in  their  order : 

First.  It  is  undoubtedly  true  that  the  intention  of  the  tesr 
tator  must  govern,  but  this  intention  must  be  gathered  from 
the  will  itself.  Parol  evidence  cannot  be  used  to  add  to,  or 
take  from,  the  will.  The  instrument  may  be  read  by  the  light 
of  surrounding  circumstances,  but  its  legal  meaning  and  effect 
cannot  be  varied  by  parol  evidence.  This  is  a  cardinal  princi- 
ple, and  is,  in  truth,  a  rule  without  an  exception.  To  permit 
evidence  of  the  character  insisted  upon  by  appellants  to  control 
the  plain  and  unambiguous  words  of  the  will,  would  be  a  direct 
violation  of  this  elementary  rule. 


JUDY  T.   GILBERT.  41 

Second.  Mistakes  not  apparent  on  the  face  of  the  will  can- 
not be  corrected  by  the  court.  Courts  must  construe  and 
enforce  wills  as  they  are  written.  To  undertake  to  correct 
mistakes  upon  extrinsic  evidence  would  be  to  supply  the  place 
of  written  instruments  with  verbal  statements,  and  would 
often  result  in  the  court's  making  the  will  instead  of  the  testa- 
tor. The  position  of  appellant's  counsel  is,  that  the  will  should 
be  treated,  not  as  devising  the  land  actually  described  therein, 
bat  as  devising  land  of  which  the  testator  died  the  owner.  In 
sapport  of  this  position,  counsel  cite  the  case  of  Cleveland  v. 
SpUmanj  25  Ind.  95.  In  that  case,  the  language  of  the  testa- 
tor was,  ^^  my  land,  being  the  south  half  of  the  northeast  quar- 
ter of  section  36,  township  3  south,  of  range  12  east,  I  do  * 
bequeath  to  my  wife,  Eliza."  The  court,  in  its  opinion  in  that 
case,  placed  great  stress  upon  the  clause, ''  my  land,"  and  very 
properly,  for  these  words  were  of  themselves  sufficient  to  carry 
the  land  then  owned  by  the  testator.  The  attempt  to  specifi- 
cally describe  the  land  did  not  make  nugatory  the  general 
deeeription.  There  was,  in  the  case  cited,  no  need  of  looking 
beyond  the  will,  for  the  language  used  by  the  testator  furnished 
all  the  needed  information  of  the  testator's  intention.  In 
McAlister  v.  JBuUerfield^  31  Ind.  25,  the  court  held  that  mis- 
takes in  a  will  cannot  be  corrected  by  the  courts,  except  in 
cases  where  the  mistake  is  apparent  upon  the  face  of  the  will 
it«lf.  The  earlier  case  of  Judy  v.  Williams^  2  Ind.  449,  d^ 
dares  and  enforces  the  same  principle,  and  in  the  case  of 
Grimes^  Eafrs  v.  Harmony  35  Ind.  198,  the  court  approved 
the  doctrine  of  the  earlier  cases.  In  the  case  last  cited,  the 
coart  quoted,  with  approval,  from  the  opinion  in  Jackson  v. 
^ayr^^s  E^rs,  2  Met.  (Ky.)  567,  the  following:  ''The  doc- 
trine in  regard  to  mistakes  in  wills  is,  that  courts  of  equity 
have  jurisdiction  to  correct  them  when  they  are  apparent  upon 
the  face  of  the  will,  and  must  be  such  as  may  be  made  out  by 
a  proper  construction  of  it%  terms,  otherwise  there  can  be  no 
relief."  In  the  case  of  Bunnell  v.  Bunnell^  73  Ind.  163,  the 
doctrine  of  the  cases  cited  was  again  approved. 

The  rule  recognized  by  our  cases  is  an  old  one,  and  is  well 
supported  by  both  the  ancient  and  modem  authorities.    Lord 
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Coke,  in  Oheyney's  Ccae^  5  Hep.  68,  said :  ^^  In  a  devise  of  land 
by  writing,  an  averment  ont  of  the  will  should  not  be  received. 
For  a  will  concerning  land  ought  to  be  in  writing,  and  not  by 
any  averment  of  the  same,  otherwise  it  were  a  great  inconveni- 
ence that  not  any  may  know  by  the  written  words  of  the  will 
what  construction  to  make,  if  it  might  be  controlled  by  collat- 
eral averment  out  of  the  will."  The  cases  cited  by  appellant, 
holding  a  different  doctrine  from  that  approved  by  us,  we  think 
wrong  in  principle,  and  in  conflict  with  authority.  Among  the 
latter  cases  holding  the  same  doctrine  as  that  of  this  court  may 
be  cited  Bishop  v.  Morgan^  82  111.  851 ;  Kurtz  v.  HUmer^  55 
111.  614 ;  FitzpaiTick  v.  Fitzpdtricky  36  Iowa,  674 ;  Reynolds 
V.  Robinson^  32  N.  T.  108 ;  Orisoom  v.  Evetis^  1  Am.  Probate 
Cases,  180. 

There  is  no  mistake  upon  the  face  of  the  will  which  is  here 
the  subject  of  investigation.  There  is  no  latent  ambiguity. 
The  property  devised  is  accurately  described.  The  claim  is 
not  that  there  is  an  inaccurate  description  apparent  upon  the 
face  of  the  will,  but  that  the  testator  ought  to  have  described 
some  other  property.  The  court  is  asked  to  admit  parol  evi- 
dence to  show,  that,  although  the  testator  described  with  per- 
fect accuracy  one  parcel  of  land,  he  meant  another.  The  bare 
statement  of  appellant's  position  exposes  its  hostility  to  funda- 
mental and  salutaiy  principles  of  jurisprudence. 

It  is  argued  that  the  parol  contract  set  forth  in  the  com- 
plaint should  be  specifically  enforced  and  a  conveyance  of  the 
land  ordered  to  be  made  to  appellant.  Waiving  all  other  objec- 
tions to  this  argument,  we  state  two  which  are  fatal  to  its  va- 
lidity. The  complaint  is  not  so  framed  as  to  present  a  right  to 
have  specific  performance  of  a  contract.  It  presents  only  the 
question  as  to  complainant's  rights  under  the  will  of  John  Hall. 
A  complainant  cannot  base  his  complaint  upon  one  definite 
theory,  and  then  claim  a  right  to  relief  upon  another.  Lock- 
wood  V.  Qiuickenhishj  83  N.  Y.  607.  If,  however^  the  com- 
plaint were  so  framed  as  to  make  a  case  for  specific  perform- 
ance, it  is  fatally  defective.  It  shows  a  verbal  contract  for  the 
conveyance  of  land,  and  one  fully  within  the  statute  of  frauds, 
but  fails  to  show  any  part  performance  taking  the  case  out  of 
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the  statate.  In  order  to  take  such  a  case  ont  of  the  statute, 
pottession  must  be  taken  under  the  contract.  It  is  not  enough 
that  possession  is  taken ;  it  mnst  be  taken  under  the  verbal  con- 
tract and  pursuant  to  its  provisions.  Mucker  v.  SUelman^  73 
Ind.  396;  Neal  v.  Neal^  69  Ind.  419.  The  complaint  does  not 
aDege  that  possession  was  taken  under  the  verbal  agreement, 
but,  on  the  contrary,  shows  possession  under  another  and  dis- 
tinct claim. 

Jadgment  affirmed,  at  costs  of  appellant. 

Woods,  J.,  absent. 


SeeMbne  v.  Stearns,  tri/Va/  Griscom  v.  Evens,  1  Am.  Frob.  R  180;  Bur- 
oet  T.  Id,  Id.  589. 
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[86  New  York,  168.] 

EucnON  TO  TAKE  XTNDEB  WILL. — EsTOPPXL. — ^PuBUOATION  OF 
WILL  BY  OODIOIL. — PROBATE  OF  WILL  IN  FOREIGN  LANOUAOB. 

One  who  ■eoepto  of  a  deviae  or  beqoest  does  so  od  condition  of  conforming  to  the 
^,  tnd  he  is  bound  to  gire  fnll  effect,  as  far  as  he  cap,  to  its  legal  dls- 
poniioni. 

ToUtor  owning  property  in  France  and  America  made  plaintiff,  to  whom  he  was 
indebted,  his  aniversal  legatee  on  condition  that  "  she  execntes  the  disposi- 
tion *  thereafter  contained  in  his  will,  which  subsequently  bequeathed  to  his 
brother!  en  his  property  "in  America,  «  *  *  without  exception."  Held, 
thtt  pisintiff  was  bound  to  elect  between  her  claim  of  indebtedness  and  the 
provisiooB  of  the  will,  and  that  the  acceptance  of  the  property  in  France  barred 
nch  claim  against  the  estate. 

^re  a  codicil  distinctly  refers  to  and  re  affirms  a  will,  the  proyisions  of  the 
former  m^  be  treated  as  embodied  in  the  latter,  and  both  may  be  yiewed  as 
if  ezecBted  and  published  at  the  same  time. 

^We  a  wm  is  in  a  foreign  language  it  is  proper  that  the  probate  should  contain 
a  trtaslation  of  the  same  in  English. 

^bite  of  a  will,  where  the  surrogate  had  jurisdiction,  cannot  be  attacked  col- 
UtenDy. 
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Appeal  from  judgment  of  the  Oeneral  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  made  May  25, 1880,  affirming  a  judgment  in  favor  of  de- 
fendant, entered  upon  the  report  of  a  referee. 

This  was  a  reference  under  the  statate  of  a  disputed  claim 
against  the  estate  of  Henry  Yelverton,  deceased. 

The  material  facts  are  stated  in  the  opinion. 

-    George  ZabriaJeie^  for  appellant. 
Charles  W.  Oovldy  for  respondent. 

Earl,  J.  Henry  Yelverton,  a  citizen  of  this  State,  died  in 
France,  where  he  had  resided  for  several  years,  on  the  80th  of 
September,  1873,  leaving  at  his  death  a  will  executed  in  Fans 
on  the  prior  20th  day  of  September,  and  a  codicil  thereto,  exe- 
cuted three  days  thereafter.  The  will  and  codicil  were  subse- 
quently admitted  to  probate  in  the  Surrogate's  Court  of  the 
county  of  New  York.  Letters  of  administration  with  the  will 
annexed  were  subsequently  issued  to  the  defendant  Sullivan. 
The  plaintiff  had  resided  with  the  testator  in  France,  and  sub- 
sequently to  his  death,  in  1875,  she  presented  two  claims 
against  his  estate,  amounting  to  over  $20,000.  Such  claims 
were,  by  consent,  by  an  order  of  the  Special  Term  made  in 
February,  1879,  referred  to  a  referee.  The  case  was  brought 
to  trial  before  the  referee,  and  in  June,  1879,  he  made  his  re- 
port in  which  he  found  that  on  or  about  the  1st  day  of  Jan- 
uary, 1867,  the  testator  borrowed  from  the  plaintiff  $12,500, 
which  he  agreed  to  repay  on  demand  with  interest  at  the  rate 
of  seven  per  cent.,  and  that  on  the  20th  of  October,  1868,  in 
consideration  of  $9,000  paid  to  him  by  plaintiff,  he  assigned  to 
her  a  mortgage  upon  real  estate  ;  that  the  assignment  was  not 
put  upon  record,  and  that  subsequently  the  testator  acknowl- 
edged satisfaction  of  the  mortgage  and  that  thereby  the  mort- 
gage was  satisfied  of  record ;  and  the  referee  found  and  de- 
cided that  after  the  death  of  the  testator  the  plaintiff*  took  pos- 
session of  all  the  testator's  estate  in  France,  consisting  of 
papers,  chattels,  real  estate  and  fixtures,  and  accepted  the  condi- 
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tions  of  the  testator's  will,  and  took  his  property  in  France 
subject  to  such  conditions  and  in  lieu  of  all  claims  against  his 
estate;  and  he  ordered  judgment  in  favor  of  defendant. 

We  are  of  opinion  that  the  case  was  properly  disposed  of. 
The  testator  in  his  will  provided  as  follows :  ''  I  appoint  Miss 
Hannah  Maria  Caulfield,  living  with  me,  to  be  my  universal 
legatee,  consequently  I  leave  to  her  the  whole  of  the  real  and 
personal  property  which  shall  belong  to  me  on  the  day  of  ray 
decease,  and  which  shall  compose  my  succession,  on  condition 
that  she  execute  the  disposition  hereinafter  contained,  and  any 
others  which  I  may  make  hereafter.  I  bequeath  to  my  two 
brothers,  fir%t^  Mr.  Robert  Yelverton  of  New  York,  second^ 
and  Mr.  Charles  Yelverton  of  San  Francisco,  to  be  divided  be- 
tween them  in  moieties,  all  the  real  and  personal  estate  which 
shall  belong  to  me,  in  America,  on  the  day  of  my  decease 
without  exception."  Iji  the  codicil,  after  referring  particu- 
larly to  the  will,  it  is  stated  as  follows :  "  Whereas,  by  my  said 
will,  I  have  devised  and  bequeathed  all  my  property,  situated 
on  the  continent  of  America,  to  my  brothers  Kobert  and 
Charles  equally,  now  it  is  my  will  and  I  do  hereby  confirm  the 
said  devise  and  bequest,  and  in  order  to  facilitate  the  realizar 
tion  of  my  property,  situated  on  the  continent  of  America,  I  do 
hereby  appoint  my  said  brother  Robert  executor  as  to  such 
property,  and  except  as  aforesaid  I  do  hereby  expressly  ratify 
and  confirm  my  said  last  will  and  testament." 

The  testator  left  real  and  personal  property,  both  in  France 
and  the  United  States.  After  the  death  of  the  testator.  Miss 
Canlfield  took  possession  of  the  property  left  by  the  testator, 
in  France,  and  soon  thereafter  she  declared  to  Mrs.  Yelverton, 
the  wife  of  Kobert  Yelverton,  who  was  sworn  as  a  witness  be- 
fore the  referee,  that  **  she  accepted  the  conditions  of  the  will 
of  Henry  Yelverton,  and  that  she  took  his  property  in  France 
in  lien  of  all  claims  agaidst  his  estate."  It  does  not  appear 
how  much  property  the  testator  left  in  France,  or  what  became 
of  it,  except  as  above  stated. 

Under  soch  circumstances,  the  provision  made  for  her  in 
the  will,  and  her  acceptance  thereof,  must  be  deemed  a  satis- 
faction of  her  claim  against  the  estate.     It  is  manifest  that  it 
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was  the  iDtention  of  the  testator  that  his  brothers  should  re- 
ceive all  his  American  property,  for  the  exact  language  of  the 
will  is,  that  they  should  receive  it  "  without  exception  ; "  and 
it  is  upon  the  condition  that  they  should  so  receive  it,  and  that 
she  would  execute  that  portion  of  the  will,  that  she  was  made 
the  universal  legatee  of  all  his  other  property.  It  waa  in  the 
contemplation  of  the  testator  that  she  would  either  surrender 
her  claims  against  the  estate  or  obtain  satisfaction  of  them  out 
of  his  property  in  France,  and  it  would  defeat  his  manifest  in- 
tention if  the  property  given  to  his  brothers  was  to  be  dimin- 
ished by  the  amount  of  her  claims,  for  then  they  would  not 
receive  it  "  without  exception."  It  is  clearly  inferable  that  the 
testator,  leaving  considerable  property  in  France,  did  not  in- 
tend that  she  should  cross  the  Atlantic  and  enforce  her  claims 
against  the  property  given  to  his  brothers ;  and  this  inference 
is  somewhat  strengthened  by  the  fact,  that  in  his  codicil  he  ap- 
pointed his  brother  Robert  executor  as  to  his  American  prop- 
erty, leaving  her  as  universal  legatee  to  execute  his  will  as  to 
the  property  in  France.  She  could  not  enforce  her  claims 
against  the  American  property,  and  at  the  same  time,  see  to  it 
that  that  portion  of  the  will  which  gave  such  property  to  his 
brothers  was  executed. 

This,  therefore,  was  a  case  where  she  was  bound  to  elect 
whether  she  would  retain  her  claims  and  enforce  them  against 
the  testator's  property,  or  abandon  them  and  take  the  property 
given  to  her.  She  could  not  take  a  benefit  under  this  will  and 
refuse  the  burden  it  imposed  upon  her.  The  effect  of  the  will 
is  the  same  as  if  the  testator  had  given  his  American  property 
to  his  brothers  and  then  given  the  other  property  to  her,  on 
condition  that  she  would  release  her  claims  against  the  estate. 
By  accepting  the  provision  made  for  her,  she  assented  to  all 
the  terms  and  conditions  annexed  to  it,  and  yielded  every  right 
inconsistent  with  such  terms  and  conditions.  One  who  accepts 
of  a  devise  or  bequest  does  so  on  condition  of  conforming  to 
the  will.  No  one  is  allowed  to  disappoint  a  will  under  which 
he  takes  a  benefit,  and  every  one  claiming  under  a  will  is  bound 
to  give  full  effect  to  the  legal  dispositions  thereof  so  far  as  he 
can  {Chamberlain  v.  Chamberlavn^  43  N.  T.  424-442),  and 
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where  one  is  thus  pat  to  bis  election  under  a  will  it  matters 
not  that  what  he  takes  turns  oat  to  be  greater  or  less  in  value 
than  that  which  be  surrenders.  {Brown  v.  Knapp^  79  N.  Y. 
136-143.) 

Ab  the  testator  was  a  citizen  of  this  country,  claiming  his 
domicile  here,  but  temporarily  residing  in  France,  bis  will  must, 
in  oar  courts,  be  construed  according  to  our  laws,  and  hence 
the  rules  of  construction  above  referred  to  are  applicable.  If 
Mifis  Caulfield  had  made  her  election  under  such  circumstances 
that  she  could  have  revoked  it,  it  does  not  appear  that  she  ever 
did  revoke  it,  or  that  she  ever  surrendered,  or  offered  to  sur- 
'  render,  any  of  the  property  which  she  took  in  France.  The 
testator  died,  and  her  election  was  made  in  1873;  her  daim 
against  the  estate  was  formally  made  in  1875 ;  and  her  case  was 
tried  in  1879 ;  and  there  is  nothing  showing  that  she  did  not 
hare  the  full  benefit  of  the  property  of  which  she  took  posses- 
sion in  France.  There  was,  therefore,  no  error  in  holding  that 
she  was  bound  by  her  election. 

It  is  claimed,  however,  that  the  will  was  not  sufficiently 
proved.  Upon  the  trial  before  the  referee  the  defendant  pro- 
duced the  records  of  the  surrogate's  office  in  New  York,  which 
showed  that  the  wiU  was  admitted  to  probate  as  to  personal 
estate  only  upon  the  production  to  the  surrogate  of  a  duly  au- 
thenticated copy  from  under  the  seal  of  the  court  in  which  the 
same  was  proved ;  and  that  the  codicil  was  proved  by  the  evi- 
dence of  witnesses  taken  upon  commission ;  and  the  record 
contained  a  copy  of  the  will  in  French,  the  language  in  which 
the  will  was  originally  written,  and  an  English  translation 
thereof,  and  a  copy  of  the  codicil,  which  was  originally  written 
in  English,  together  with  the  evidence  given  to  prove  the  exe- 
cation  of  the  codicil. 

It  is  not  disputed  that  the  execution  of  the  codicil  was  suffi- 
ciently proved.  The  claim  is  that  the  will  was  not  sufficiently 
proved  and  that  the  surrogate  did  not  acquire  jurisdiction  to 
prove  it.  There  are  two  answers  to  this  claim  :  First  The  tes- 
tator was  a  citizen  of  this  country  having  a  domicile  at  the  time 
of  his  death  in  the  city  of  New  York,  and  he  left  property 
there.    The  surrogate,  therefore,  had  jurisdiction  to  take  proof 
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of  his  will,  and  to  admit  it  to  probate,  no  matter  where  it  waft 
made,  or  where  he  died.  If  he  admitted  it  to  probate  without 
sufficient  proof,  or  without  the  proof  or  the  formalities  which 
the  law  requires,  it  was  a  mere  error  in  the  exercise  of  his  juris- 
diction and  not  judicial  action  without  jprisdiction,  and  such 
error  could  be  corrected  only  by  application  to  the  Surrogate's 
Court  or  appeal  from  its  decree. 

It  is  provided  in  section  1  of  the  act  Chapter  359  of  the 
Laws  of  1870,  that  "the  surrogate  of  the  county  of  New  York 
shall  have  power  and  jurisdiction  to  issue  all  lawful  process, 
upon  allegations  duly  verified,  and  to  make  and  enter  all  lawful 
orders  and  decrees  in  proceedings  in  the  Surrogate's  Court  of 
said  county,  and  the  objection  of  want  of  jurisdiction  shall  not 
be  taken  to  said  orders  and  decrees  except  by  appeal  in  the 
manner  prescribed  by  statute,  or  in  a  proceeding  before  the 
surrogate  to  set  aside,  open  or  modify  the  same,  and  the  surro- 
gate shall  have  the  same  power  to  set  aside,  open,  vacate  or 
modify  the  orders  or  decrees  of  the  said  court  as  is  exercised 
by  courts  of  record  of  general  jurisdiction."  This  law  is  a 
sufficient  answer  to  this  collateral  attack  upon  the  probate  of 
the  will,  without  reference  to  decisions  leading  to  the  same  re- 
sult to  which  our  atteution  has  been  called.  {Beams  v.  Gauldy 
77  N.  Y.  455.) 

Second.  The  codicil  distinctly  referred  to  and  identified  the 
will  and  re-affirmed  the  same,  and  hence  the  will  and  the  codicil 
together  constituted  the  will  of  the  testator ;  the  provisions  of 
the  former  may  be  treated  as  embodied  in  the  latter,  and  both 
may  be  treated  as  if  executed  and  published  at  the  same  time. 
{Brown  v.  Clark,  77  N.  Y.  369.) 

Objection  was  made  that  the  English  copy  of  the  will  con- 
tained in  the  record  was  no  part  of  the  probate.  We  think  it 
was.  It  appears  in  2  Eed field  on  Wills  (2d  ed.),  p.  45,  that  *'  it 
is  requisite,  where  the  will  is  in  a  foreign  language,  that  the 
probate  should  contain  a  translation  of  the  same  into  English," 
and  such  plainly  must  be  the  law.  Suppose  a  will  be  executed 
in  Latin,  Greek  or  Arabic,  with  the  formalities  required  by  our 
statute,  what  is  to  be  done  with  it  when  it  is  presented  for  pro- 
bate ?  Its  execution  must  be  proved  in  English.     The  precise 
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langoage  in  which  the  will  is  written  is  of  little  significance ; 
whether  it  be  in  our  language  or  another  is  of  no  importance. 
The  will  of  the  testator  is  to  be  ascertained  from  the  meaning 
which  he  has  expressed,  in  whatever  language ;  and  that  mean- 
ing, pat  into  proper  English,  must,  in  a  court  required  to  use 
the  English  language,  be  taken  as  the  testator's  will  and  placed 
npon  record.  There  can  be  no  necessity  for  recording  it  in  the 
foreign  language ;  and  yet  the  practice  of  recording  in  both 
languages,  where  that  can  be  donCj  is  quite  proper.  It  was  the 
dntj  of  the  surrogate,  in  this  case,  to  ascertain  what  the  will  of 
the  testator,  written  in  a  foreign  tongue,  was ;  and  the  trans- 
lation which  he  has  recorded  must  be  treated  as  part  of  his  de- 
fveej  unassailable  collaterally,  like  the  rest  of  it. 

Our  attention  has  been  called  by  the  learned  counsel  for  the 
appellant  to  the  case  of  Z'FiU  v.  L'Batt  (1  P.  Wms.  527). 
In  that  case  there  was  a  French  will,  the  original  whereof  was 
proved  in  French,  and  under  it,  in  the  same  probate,  the  will 
was  translated  into  English,  but  it  appeared  t9  be  falsely  trans- 
lated. It  was  objected  that  the  translation,  being  part  of  the 
probate,  and  allowed  in  the  spiritual  court,  must  bind,  and  that 
^  the  application  must  be  to  the  spiritual  court  to  correct  the 
mistakes  in  the  translation,  which,  until  then,  must  be  conclu- 
siFe.  The  master  of  the  rolls  said  that  ''nothing  but  the 
original  is  part  of  the  probate,  neither  hath  the  spiritual  court 
power  to  make  any  translation ;  and  supposing  the  original  will 
was  in  Latin  (as  was  formerly  very  usual),  and  there  should 
happen  to  be  a  plain  mistake  in  the  translation  of  the  Latin 
into  English,  surely  the  court  might  determine  according  to 
what  the  translation  ought  to  be,  and  so  it  was  done  in  this 
case."  That  case  is  meagerly  reported,  and  it  does  not  appear 
hy  what  rules  or  usages  the  spiritual  courts  were  governed  in 
admitting  to  probate  wills  written  in  a  foreign  tongue ;  but  so 
^r  as  that  case  holds  that  a  will  written  in  a  foreign  language 
njQst  be  admitted  to  probate  and  recorded  in  the  foreign  lan- 
guage only,  it  is  without  reason,  certainly  as  applied  to  the  state 
of  things  existiog  in  this  country.  But  the  authority  of  that 
«ase  would  seem  to  authorize  any  court  before  which  the  ques- 
tion was  raised  to  determine  whether  the  translation  was  correct 
Vol.  1L— 4 
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or  not.  We  have  examined  this  translation,  and  Lave  no  rea- 
son to  donbt  that  it  is  correct ;  and  that  it  was  correct  was  not 
even  disputed  on  the  trial  before  the  referee. 

We  have,  therefore,  reached  the  conclusion  that  the  judg- 
ment should  be  affirmed,  with  costs. 

All  concur. 
Judgment  affirmed. 


Estoppel  by  accepting  benefit  under  WilL— One  who  accepts  a  de- 
vise of  a  legacy,  do^  so  under  the  implied  condition  that  he  will  not  seek  to 
enforce  any  claim  contrary  to  the  provisions  of  the  will  under  which  he  takes, 
and  that  he  will,  as  far  as  he  is  able,  endeavor  to  have  the  will  given  its  full 
legal  eflPect.  Weeks  v.  Weeks,  77  N.  C.  421 ;  Stuart  v.  Easley,  5  J.  J.  Marah. 
214  (per  Robertson,  J.);  Cox  v.  Rogers,  77  Penn.  St.  160;  Penn.  Life  Ins.  Co. 
V.  Stokes,  61  Penn.  St.  186;  s.  c.  2  Brewst  590;  Little  v.  Birdwell,  27  Texas, 
691 ;  2  Story's  Eq.  1076. 

Acceptance  of  a  bequest  is  a  confirmation  of  the  dispositions  made  by 
the  will.  Noe  v.  Splivalo,  54  Cal.  207 ;  s.  c.  1  Am.  Prob.  R.  498  ;  Weeks  v. 
Patten,  18  Me.  42;  Smith  v.  Qould,  84  Me.  448;  Lessley  v.  Lessley,  44  Hit- 
nois,  527;  Young  V.  Pickens,  49  Indiana,  28. 

But  acceptance  of  a  legacy  is  not  necessarily  an  estoppel  to  claiming  that 
the  wiU  was  invalid.    Hindert  v.  Schneider,  4  Bradf .  203. 

A  devisee,  by  bringing  his  action  against  the  executor  of  the  will,  relin- 
quishes the  benefit  of  the  devise  to  himself,  but  does  not  forfeit  his  claim  to 
an  independent  devise  to  his  wife  in  the  same  wilL  Hapgood  v.  Houghton, 
22  Pick.  480. 

A  legatee  who  has  accepted  and  entered  upon  the  enjoyment  of  his  leg- 
acy, cannot  afterwards  demand  that  the  terms  and  conditions  of  the  legacy 
shall  be  changed.    Succession  of  McCloskey,  29  La.  Ann.  406. 

Neither  can  ofie  who  has  accepted  and  received  bis  legacy,  refuse  to  com- 
ply with  the  conditions  under  ^bich  he  took,  on  the  ground  that  the  estate 
turned  out  not  so  valuable  as  he  had  supposed  it  would.  Frost  v.  Lawler,  84 
Mich.  285. 

One  accepting  a  legacy  under  a  will,  cannot  assert. an  independent  title 
in  other  property  against  the  will.  But  if,  having  received  his  legacy  in  ig- 
norance of  this  rule  of  law,  upon  being  informed  of  it,  and  before  any  other 
person's  rights  have  been  affected,  he  returns  the  legacy,  and  gives  notice 
that  he  elects  not  to  take  it,  the  rule  does  not  apply.  Watson  v.  Watson, 
128  Mass.  152  ;  s.  c.  1  Am.  Prob.  R.  471. 

In  California,  a  widow,  having  filed  her  renunciation,  according  to  the 
provisions  of  the  statute,  under  a  clause  in  her  husband's  will,  viz.:  "  The 
foregoing  bequests  to  my  wife  are  made  upon  the  condition  that  she  shall  re- 
nounce all  claim  against  my  estate  except  under  this  will,"  was  held  not  to 
waive  her  rights  as  survivor  of  community  property,  and  she  was  held  enti* 
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tied  to  one-half  of  the  estate  as  survivor  of  the  community,  to  the  legacies 
given  her  in  the  will,  and  to  her  statutory  share  of  the  legacies  left  to  chil- 
dren who  died  before  the  testator.      Mumf ord's  Estate,  Myrick's  Probate 

m\  133. 

And  in  the  same  State,  a  widow,  who  accepts  under  a  will  which  attempts 
to  dispose  of  more  than  one-half  of  the  conununity  property— which  is  pro- 
bibited  by  statute— is  not  deemed  to  have  renounced  her  rights  in  the  com- 
mon property.    Re  Prey's  Estate,  62  Cal.  058. 

The  heir  at  law  of  a  testator,  claiming  a  legacy  under  a  will,  and  also 
claiming  real  estate  as  heir  at  law  against  the  will,  th^  will  being  inoperative 
ts  to  real  estate  by  reason  of  a  defective  execution,  is  not  put  to  his  election, 
bat  will  take  both  the  legacy  and  the  land.  Kearney  v.  Macomb,  16  N.  J. 
Eq.l80. 

It  is  entirely  reasonable  for  a  testator  to  say,  when  he  makes  a  gift  to  one» 
tbt  it  is  in  bar  of  a  claim  the  donee  has,  or  may,  set  up  against  him ;  and,  in 
North  Carolina,  the  legatee  must  release  the  claim  before  he  can  have  his 
legacy.   Dunlap  v.  Ingram,  4  Jones'  (N.  C.)  Eq.  178. 

The  devisees  and  legatees  of  a  will  may  bind  themselves  to  destroy  it» 
either  by  parol  or  in  writing,  and  a  party  to  such  an  agreement  is  estopped 
from  claiming  under  the  vnll.    Phillips  v.  Phillips,  8  Watts  (Pa.),  195. 
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[131  Masaachusette,  889.] 

Extrinsic  evidence  where  ambiguity  as  to  legatee. — Bill 
of  rntebpleades  to  determine  same. 

^  A  legatee  is  not  described  in  a  will  with  exact  accuracy,  and  the  description 
iBty  in  acme  respects  be  applicable  to  different  persons,  each  of  whom  claims 
tbe  legacy,  the  ezecator  may  maintain  a  bill  of  interpleader  for  the  determina- 
tioo  of  the  person  to  whom  the  legacy  is  payable. 

Sztriosic  evidence  of  the  coadoct  and  the  declarations  of  a  testator  is  admissible 
to  show  his  relation  to,  and  state  of  feeling  towards,  any  of  the  respective 
ekimaats  of  a  l^acy,  where  the  legatee  is  not  described  with  entire  accuracy, 
ud  the  description  is  in  some  respects  applicable  to  each  of  the  claimants. 

A  woman  who  had  two  nephews,  one  named  Joseph  White  Sprague,  and  the 
other  Joseph  Spragne  Stearns,  by  her  will  bequeathed  a  legacy  "  to  my  nephew 
I S.  Sprague."     Held,  that  the  inference  was  that  she  intended  Joseph  White 


62  AMERICAN  PROBATE  REPORTS. 

Spragae ;  and  thai,  in  the  absence  of  extrinsic  evidence  safGdent  to  oontrol 
this  inference,  he  was  entitled  to  the  legacy. 

D,  E.  Ware^  for  J.  W.  Sprague. 
C.  liobinsoTij  Jr.j  for  J.  S.  SteaniB. 

Lord,  J.  The  testatrix  had  two  nephewB,  one  named  Jo- 
seph White  Sprague,  and  the  other,  Joseph  Sprague  Steams ; 
and  each  claims  the  legacy  which  is  given  in  these  words :  ^'  To 
my  nephew  J.  S.  Sprague,  I  give  five  thousand  dollars." 

This  is  a  bill  in  equity  brought  by  the  administrator  with 
the  will  annexed,  to  which  all  the  legatees  under  the  will  are 
made  parties,  in  order  that  all  the  others  beside  the  two  neph- 
ews may  appear  and  show  that  the  said  bequest  is  void  for  am- 
biguity ;  because  it  is  apprehended  that  the  estate  of  the  testa- 
trix, being  largely  real  estate,  has  so  depreciated  in  value  that 
not  sufficient  remains  to  pay  all  the  specific  legacies  in  the  will ; 
and  the  residuary  legatees  are  made  parties  for  the  purpose  of 
sustaining  their  right  to  have  this  legacy  go  into  the  residuum 
of  the  estate. 

The  bill  was  taken  pro  confe%8o  as  against  all  the  parties  ex- 
cept the  two  nephews,  and  they  were  required  to  interplead 
between  themselves,  each  to  show  his  right  to  the  legacy. 

There  is  no  doubt  that  it  is  a  proper  subject  for  a  bill  of  in- 
terpleader. From  the  earliest  time,  matters  of  this  kind  have 
been  the  subject  of  judicial  determination,  and  many  rules  have 
been  established  for  determining  to  whom  a  legacy  shall  be 
paid,  when  the  legatee  is  not  described  with  exact  accuracy, 
and  the  description  of  whom  may  in  some  respects  be  applica- 
ble to  several  different  persons,  each  of  whom  claims  the  legacy. 

Extrinsic  evidence  of  the  conduct  and  the  declarations  of 
the  testator  is  competent.  They  are  not  to  be  deemed  direct 
proof  of  testamentary  intention,  but  as  showing  the  testator's 
relation  to,  and  state  of  feeling  towards,  any  of  the  respective 
claimants.  The  language  of  the  will  is  to  be  interpreted  with 
reference  to  the  subject-matter  and  all  the  surrounding  facts  of 
the  case,  A  construction  is  not  to  be  given  which  is  contra- 
dictory to  the  terms  of  the  will.     By  this  it  is  not  meant  that 
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the  constractioD  of  the  langaage  of  the  will  must  be  exactly 
consistent  with  every  word  used  in  the  will,  but  that  the  pur- 
pose and  intention  of  the  testator  must  be  gathered  from  the 
langoage  of  the  will  taken  in  connection  with  all  the  surround- 
ing and  attendant  circumstances. 

Various  other  rules  have  been  established  to  which  it  is  not 
necessary  to  refer,  for  they  are  rules  made  necessary  by  the 
pecaliar  facts  of  the  various  cases,  many  of  which  have  been 
decided  upon  the  particular  and  special  facts  of  the  case.  Some- 
times it  happens  that  a  wOl  is  made  when  the  testator  is  in 
extremis,  when  his  voice  is  feeble  and  low,  and  his  enunciation 
indistinct.  Sometimes  a  beneficiary  is  spoken  of  by  the  testa- 
tor by  an  abbreviated  or  by  a  pet  name.  The  reported  cases 
show  many  instances  of  these  and  other  kinds  of  difficulties 
and  obscurities ;  but  no  facts  in  this  case  make  it  necessary  or 
♦even  proper  to  refer  to  all  the  cases  which  have  occurred,  nor 
to  the  rules  which  it  has  been  found  necessary  to  establish  in 
determining  them.  It  is  sufficient  for  us  to  say,  that  the  be- 
quest is  to  "  J.  S.  Spragufe,"  with  the  use  of  initials  only  to  in- 
dicate the  Christian  name  of  the  legatee ;  that  that  designation 
is  more  nearly  applicable  to  Joseph  White  Sprague  than  to 
Joseph  Sprague  Steams,  inasmuch  as  the  surname  corresponds, 
and  the  variance  is  only  in  the  initial  letter  of  the  middle  name. 
It  cannot  be  doubted  that  the  bequest  was  intended  for  one  of 
these  nephews ;  and,  taking  all  the  extrinsic  evidence  of  rela- 
tion to  the  parties  and  circumstances  into  consideration,  there 
is  not  sufficient  to  control  the  inference  in  favor  of  the  nephew 
Sprague. 

The  difficulty  having  been  created  by  act  of  the  testatrix, 
the  cobts  of  all  parties,  taxed  as  between  solicitor  and  client, 
shonld  come  out  of  the  general  estate.  Charter  v.  Charter,  L. 
R.  7  H.  L.  3§4 ;  Deane  v.  Hoiaefor  Aged  Colored  Women,  111 
Mass.  132. 

Decree  accordingly. 


See  Judy  v.  Gilbert,  anU^  page  89;  .Griscom  v.  Evens,  1  Am.  Prob.  R. 
190;  Burnett  v.  Id.,  Id.  589. 
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Odthbrrtson's  Appeal. 

[97  Penn.  St.  168] 

Devise  to  confidential  adyiber. — Burden  of  proof  to 

SUSTAIN. 

Where  the  testator  ia  shown  to  be  weak  in  mind,  though  not  sufficiently  so  to 
create  testamentary  incapacity,  and  a  person  whose  advice  had  been  aongbt 
and  taken,  receiTes  a  large  benefit  under  the  alleged  will,  such  person  must 
show  affirmatively  all  the  circumstances  connected  with  the  dra?ring  of  such 
will,  and  that  the  testator  had  a  full  understanding  of  the  nature  of  the  dispo- 
sition contained  in  it. 

Appeal  by  James  Cuthbertson,  James  Georgeson,  and  Ag- 
nes, his  wife,  Jeanie  Cntbhertson,  the  contribators  to  the 
Pennsylvania  Hospital  and  the  Zoological  Society,  from  a  de- 
cree of  the  Orphans'  Court  of  Philadelphia,  refasing  an  issue 
devisavU  vel  nariy  to  determine  the  validity  of  an  alleged  codi- 
cil to  the  will  of  John  L.  Neill,  and  dismissing  an  appeal  from 
the  decision  of  the  Begister  of  Wills,  admitting  snch  codicil  to 
probate. 

The  testator,  John  L.  Keill,  was  born  in  Scotland  aboat 
1 806,  came  to  this  country  in  1628,  and  entered  business,  from 
which  he  retired  in  1867,  with  a  considerable  fortune. 

In  1876  he  had  survived  his  children,  brothers  and  sisters, 
and  was  living,  with  his  wife,  her  sister  Miss  Lambert,  a  Miss 
Maloney  her  cousin,  and  one  William  Cuthbertson,  to  whose 
family  he  was  under  obligations. 

In  1874,  Neill  himself  wrote  out  and  signed  his  will,  giving 
his  wife  the  use  of  his  residence  for  life  and  $8,000  a  year,  and 
to  Miss  Lambert  $2,000  a  year,  and  to  Miss  Maloney  $1,000 
per  annum,  payable  out  of  securities  in  which  his  property  was 
to  be  invested.    He  also  directed : 

"  Item  14:th.  On  the  death  of  my  wife  and  her  sister,  Eliza- 
beth A.  Lambert,  I  desire  that  the  sum  that  was  set  apart  to 
produce  the  yearly  income  for  the  maintenance  of  my  wife,  her 
sister  Elizabeth  A.  Lambert,  and  her  cousin  Mary  Ann  Ma- 
loney, be  now  merged  with  my  other  estate,  and  the  whole  dis- 
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posed  of  by  mj  executors,  at  sale  or  otherwise,  that  the  several 
legacies  that  commenced  with  item  No.  20  may  be  paid,  and 
the  estate  settled  up  in  the  shortest  possible  time.  I  desire  to 
draw  the  attention  of  my  executors  to  the  difEerence  in  value 
in  property  at  present  and  what  it  may  be  in  the  future  on  the 
decease  of  Elizabeth  A.  Lambert,  and  as  the  several  legacies 
numbering  from  twenty  up  to  thirty-nine  will  only  be  paid 
after  her  decease,  the  aggregate  being  more  or  less,  -the  items 
or  Bums  will  be  proportioned  accordingly." 

''  Item  20th.  I  give  and  bequeath  to  each  of  the  children  of 
my  friend,  Mrs.  James  Cuthbertson,  of  Leith,  Scotland,  to  Agnes, 
now  Mrs.  Georgeson,  twenty-live  thousand  dollars  ($25,000). 

''Item  2l8t.  To  William,  eldest  son  of  Mrs.  Cuthbertson, 
twenty-five  thousand  dollars  ($25,000). 

''Item  22d.  To  James,  second  son  of  Mrs.  Cuthbertson, 
twenty-five  thousand  dollars  ($25,000). 

"  Item  23d.  To  Jeanie,  youngest  daughter  of  Mrs.  Cuth- 
berteoD,  twenty-five  thousand  dollars  ($25,000). 

"Item  26th.  To  three  executors  of  my  estate  ten  thousand 
dollars  ($10,000)  each  ($30,000). 

"Item  27th.  To  Louisa  Harrison,  of  Philadelphia,  five 
tboQsand  dollars  ($5,000). 

"  Item  28th.  To  Mrs.  N.  P.  Murphy,  of  PhUadelphia,  five 
thousand  dollars  ($5,000). 

"Item  29th.  To  Mrs.  Louisa  Lambert,  of  Philadelphia, 
three  thousand  dollars  ($3,000). 

"Item  30th.  To  Pennsylvania  Hospital,  Philadelphia,  five 
thousand  dollars  ($5,000). 

"  Item  3ith.  To  Old  Man's  Home,  Philadelphia,  five  thou- 
sand dollars  ($5,000). 

'*Item  3;th,  To  Zoological  Garden  Park,  Philadelphia,  ten 
thousand  dollars  ($10,000)." 

The  aggregate  of  the  legacies  in  the  will  was  $173,000. 

He  appointed  John  S.  Yardley,  Henry  E.  Busch  and  Hor- 
ace Yardley,  executors. 

In  November,  1876,  the  testator's  wife  became  very  sick, 
and  he  had,  at  short  intervals,  two  strokes  of  paralysis.  About 
the  time  of  the  last  stroke  his  wife  died. 
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William  Cnthbertson  testified  that  after  these  occnrrences 
the  testator's  power  of  speech  was  affected,  he  was  unable  to 
write  without  assistance,  and  his  memory  was  mnch  impaired. 
There  was  medical  expert  testimony  to  show  that  the  testator's 
paralysis  might  produce  these  results. 

,  Doctor  Drysdale,  who  attended  testator  in  his  last  illness^ 
testified  to  his  clearness  of  mind,  soundness  of  memory,  and 
freedom 'of  speech. 

Miss  Lambert  testified  that  on  December  1st,  1876,  testator 
requested  her  to  send  for  Mr.  John  S.  Yardley,  a  personal 
friend  and  a  conveyancer,  who  had  frequently  been  employed 
by  him. 

Yardley  read  over  the  will,  commented  on  the  largeness  of 
the  bequests,  and  suggested  their  diminution.  He  also  said, 
"  Well,  Mr.  Neill,  there  will  be  a  residue,  and  vrill  that  go  to 
the  heirs  and  assigns,"  and  the  testator  replied  '^  Yes." 

That  night  Yardley  prepared  a  draft  codicil  reducing  the 
amount  of  legacies  to  $35,000,  and  fixing  the  Cuthbertsons' 
and  Agnes  Georgeson's  at  $2,500  each,  Louisa  Ilarrison's,  Mrs. 
Murphy's,  Mrs.  Lambert's,  and  the  Pennsylvania  Hospital  at 
$1,000  each,  and  the  Zoological  Society's  at  $2,500.  The  resi- 
due of  the  estate,  some  $300,000  in  value,  was  devised  to 
Yardley. 

Miss  Lambert  testified  that,  on  the  morning  of  December 
2d,  Yardley  called,  and  read  the  draft  codicil  to  the  testator, 
who  did  not  say  anything ;  that  Yardley  named  the  subscribing 
witness,  and  said  he  would  call  in  the  evening  again,  which  he 
did,  when  the  will  was  executed  and  put  away  by  her  till  the 
next  day,  when,  at  his  request,  she  read  it  to  the  testator,  but 
he  made  no  remarks.  The  testator  signed  the  codicil  with  a 
cross. 

Yardley  contradicted  this  evidence,  stating  in  substance 
that  the  testator  himself  suggested  the  reduction  in  the  lega- 
cies ;  that  when  asked  as  to  the  disposition  of  the  residue,  he 
replied  he  gave  it  to  him,  Yardley,  for  his  "  many  valuable 
services ; "  that  the  testator  named  the  witnesses,  and  requested 
him  to  come  in  the  evening ;  that  in  the  evening,  in  the  pres- 
ence of  one  witness,  a  Mr.  McPherson,  and  Miss  Lambert,  he 
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carefully  read  over  the  document  to  the  testator,  who,  to  an 
inquiry  whether  it  was  all  right,  replied  in  the  aiBrmative. 

McPherson  corroborated  this  testimony  as  to  what  took 
place  in  his  presence,  and  both  Doctor  Drysdale  and  he  testified 
that  the  testator  verbally  expressed  his  assent  to  the  codicil 
when  affixing  his  mark  to  it. 

Soon  afterwards  Neill  became  affected  with  aphasia,  a  dis- 
ease produced  by  the  paralysis  resulting  in  a  weakening  of  his 
mind  and  loss  of  speech.  There  was  contradictory  testimony 
as  to  when  this  set  in,  some  fixing  its  advent  in  December, 
1876,  others  as  late  as  February,  1877.  In  September,  1877, 
Neill  died. 

The  Begister  of  Wills,  on  the  application  of  the  executors, 
admitted  the  will  and  codicil  to  probate,  and  issued  letters  tes- 
tamentary thereon. 

Herm/  J.  McCarthy  and  William  A,  Porter j  for  James 
and  Jeanie  Cathbertson  and  Agnes  Georgeson,  appellants. 

A,  Sydney  Middle  and  Oeorge  W.  Biddle^  for  the  contrib- 
utora  to  the  Pennsylvania  Hospital,  appellants. 

IT.  IT.  Montgomery  and  Samuel  Wagner^  for  the  Zoological 
Society,  appellant. 

Robert  N.  WiUeonj  for  the  appellees. 

Sharswood,  C.  J.  Boyd  v.  Boydy  16  P.  F.  Smith, 
283,  established  a  general  principle  of  the  highest  impor- 
tance for  the  protection  of  persons  who  call  in  professional 
or  other  advisers  to  assist  them  in  making  their  last  wills. 
That  principle  may  be  briefly  stated  thns:  Where  the  al- 
leged testator  is  shown  by  evidence  to  be  weak  in  mind, 
whether  arising  from  age,  bodily  infirmity,  great  sorrow,  or 
other  canee  tending  to  produce  such  weakness,  though  not 
sufficient  to  create  testamentary  incapacity,  and  the  person 
whose  advice  has  been  sought  and  taken  receives  a  large 
benefit  under  the  instrument  propounded  as  a  will,  it  must  be 
shown  aflirmatively  that  the  alleged  testator  had  full  under* 
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standing  of  the  nature  of  the  disposition  contained  in  it.  The 
general  rule  undoubtedly  is  that  testamentary  capacity  and 
knowledge  of  the  disposition  made  are  presumed.  Where  the 
testamentary  capacity  is  perfect,  fraud  or  undue  influence  must 
be  shown.  In  such  case  the  undue  influence  must  be  such  as 
to  destroy  the  freedom  of  will  of  the  party,  or  at  least  very 
much  to  impair  it.  But  not  so  in  the  case  of  an  old,  \nfirm, 
and  mentally  weak  man,  disposing  of  his  estate  in  favor  of  his 
confidential  adviser.  These  principles  were  all  affirmed  and 
recognized  in  Frew  v.  Clarke^  30  P.  F.  Smith,  170.  That  case 
did  not  in  the  least  shake  the  principle  of  Boyd  y.  Boyi^ 
which  was  fully  supported  by  the  authorities,  and  is  founded 
on  sound  principle  and  the  wisest  policy.  Wills  are  generally 
prepared  according  to  instructions  given  to  the  scrivener  pri- 
vately, when  no  one  else  is  present ;  and  to  hold  that  in  the 
case  supposed  it  is  sufficient  to  prove  the  formal  execution  of 
the  paper  in  the  presence  of  witnesses,  and  then  throw  npon 
the  contestants  the  burden  of  proving  fraud,  undue  influence, 
misrepresentation  or  mistake,  would  open  the  door  wide  for 
the  arts  of  the  cunning  and  designing  to  succeed  in  their  nefa- 
rious purposes.  Every  man  who  draws  a  will  in  his  own  favor, 
under  such  circumstances,  should  know  that  he  will  be  required 
to  prove  affirmatively  all  the  circumstances  connected  with  the 
drawing  of  the  will,  and  that  it  must  appear  that  the  alleged 
testator  was  laboring  under  no  mistaken  apprehension  as  to  the 
value  of  his  property  and  the  amount  he  was  giving  to  his  con- 
fidential adviser.  It  has  been  decided  that  the  beneficiary  him- 
self is  a  competent  witness  to  prove  the  will.  He  cannot  com- 
plain, then,  that  the  rule  is  hard  or  unjust  which  requires  him 
to  make  it  clearly  appear  that  the  gift  to  him  was  the  free,  in- 
telligent act  of  the  testator.  In  truth,  we  were  not  called  on 
in  Frew  v.  Cla/rke  to  re-examine  the  decision  in  Boyd  v.  Boyd, 
In  the  latter  case  it  was  held  merely  that  upon  the  evidence 
there  given  the  judge  below  was  right  in  submitting  the  case 
to  the  jury.  In  Frew  v.  Cla/rke^  upon  the  trial  of  the  issue  of 
devisavit  vel  non  below,  the  question  had  been  submitted  to 
the  jury,  and  the  verdict  sustained  the  instrument  propounded 
as  a  will.     Mr.  Justice  Mercur  says,  in  the  opinion  of  the  court 
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delivered  by  hiin :  "  If  the  mental  capacity  of  McCully  (the 
testator)  had  been  impaired,  if  he  had  become  weak  from  age 
or  bodily  infirmity,  although  not  to  snch  an  extent  as  to  destroy 
his  testamentary  capacity,  it  might  have  shifted  the  burden  of 
proof,  and  required  the  defendant  in  error  (the  legatee)  to  neg- 
atlTB  by  evidence  a  presumption  of  undue  influence.  It  is 
shown,  however,  that  McGuUy^s  mental  capacity  was  not  im- 
paired." Of  course,  upon  the  principle  of  Boyd  v.  Boyd^  the 
jadgment  of  the  court  below  had  to  be  affirmed.  There  were 
other  questions  in  the  case.  Whether  the  paper  propounded 
was  a  will  or  an  obligation  sealed  and  delivered  inter  partes^ 
and  whether,  conceding  it  to  be  testamentary,  Clarke,  the  lega- 
tee, wag  a  competent  witness  to  prove  it.  Upon  these  ques- 
tions the  court  was  divided,  but  not  upon  the  general  principle 
settled  in  Boyd  v.  Boyd. 

We  consider  that  the  case  presented  on  these  appeals  is  en- 
tirelj  within  that  principle.  Had  the  only  question  been  on 
the  testamentary  capacity  of  John  L.  Neill,  there  would  be  rea- 
^n  to  hold  that  there  was  not  sufficient  evidence  to  justify  a 
jnry  in  setting  aside  the  codicil.  Had  it  been  drawn  without 
^d?ice  and  suggestion  by  Neill  himself,  as  was  the  original  will, 
it  mnst  have  stood.  But  it  cannot  be  disputed  that  there  was 
evidence,  we  think  enough  to  carry  the  case  to  a  jury,  that  the 
testator  was  not  the  same  man  physically  and  intellectually 
'•lien  he  executed  the  codicil  as  when  he  made  the  original 
^11.  A  jury  might  reasonably  so  conclude  from  the  evidence. 
Then  the  onus  was  thrown  on  Yardley  to  prove  that  Neill  fully 
iiDderstood  the  value  of  his  property  and  the  probable  residue 
after  paying  aU  his  legacies.  It  would  not  be  proper  for  us  to 
wpresB  any  opinion  upon  the  weight  of  the  evidence  as  bear- 
ing upon  this  question.    Upon  the  issue  to  be  granted,  it  must 

he  sabmitted  to  a  jury  under  proper  instructions  from  the 

court 

There  may  be  a  case  where  the  alleged  undue  influence  is 
applicable  only  to  a  single  independent  provision  in  a  will,  and 
that  provision  may  fail,  leaving  the  rest  of  the  will  to  stand. 
it  is  certainly  not  this  case,  where  the  clause  objected  to  is  a 
^due,  and  that  residue  made  up  or  largely  increased  by  alter- 
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ations  made,  as  a  jury  may  conclude,  under  the  same  influence 
for  that  purpose.  It  may  be,  however,  that  if  the  bequest  of 
the  residue  in  the  codicil  fail  and  the  rest  stands,  the  general 
direction  of  the  will  in  the  fourteenth  item  will  apply  to  the 
legacies  in  the  codicil  as  taking  the  place  merely  of  the  legacies 
from  item  20  up  to  item  39  in  the  original  will.  Upon  this 
point  we  express  no  opinion.  In  either  case  the  appellants 
have  an  interest  to  contest  the  codicil. 

Decree  reversed.  And  it  is  ordered  and  decreed  that  the 
issue  prayed  for  in  the  court  below  be  granted,  and  the  record 
remitted  for  further  proceedings. 


See  Drake's  Appeal,  1  Am.  Prob.  R  227. 


Ohbeyeb  et  ol.  vs.  Oibcuit  JuDaB  of  Washtbkaw 

County. 

[48  Micbigao,  6.] 

Bight  of  exeoutobs  to  appeal  fbom  befusal  of  pbobatb  in 

OPPOSITION  TO  WISHES   OF  HEIB8. 

Ezecnton  tmder  a  wUl  which  giyes  Ihem  exclusive  powers  and  trusts,  and  pro- 
vides for  unborn  heirs,  may  appeal  from  its  disallowance  though  aU  the  benefi- 
ciaries named  in  it,  and  all  who  would  have  been  interested  if  the  decedent  had 
died  intestate,  should  settle  the  estate  among  themselves  and  oppose  the 
appeal. 

A  wUl  which  provides  that "  after  the  death  of  testator's  daughter,  he  gives  her 
children  and  grandchildren,"  etc.,  contemplated  descendants  then  unborn  who 
shaU  be  in  being  at  the  time  of  the  daughter's  death. 

Mandamus.    Ttie  facts  appear  in  the  opinion. 

Sawyer  <&  Knawlton^  for  relators. 

-£l  D.  ^nnersjid  B.  F.  Granger^  for  opposed. 
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CooLCT,  J.  The  sole  question  in  this  case  is,  whether  the 
persons  named  execators  in  an  instrument  purporting  to  be 
the  last  will  and  testament  of  Hiram  Arnold,  deceased,  may 
appeal  from  the  order  of  the  Probate  Court  disallowing  the 
same,  notwithstanding  all  persons  who  would  be  interested  as 
heirs  or  distributees  in  case  the  decedent  had  died  intestate, 
and  all  living  persons  whom  the  instrument  purports  to  make 
beneficiaries,  unite  in  a  settlement  of  the  estate  and  oppose  the 
appeal.  The  circuit  court  held  that  they  could  not,  and  dis- . 
missed  the  appeal  which,  in  due  form,  they  had  attempted  to 
take. 

The  circuit  judge  was  quite  right  in  saying  that  litigation 
over  estates  is  a  great  and  growing  evil,  and  that  parties  should 
be  encouraged  to  avoid  it  by  voluntary  arrangements,  instead 
of  being  prevented.  But  it  becomes  important  in  any  case  to 
make  sure  that  all  persons  who  are  or  may  be  interested  join 
in  the  settlement,  and  also,  in  the  case  of  wills,  that  no  de- 
clared policy  of  the  testator  in  putting  his  property  or  any  por- 
tion of  it  beyond  the  control  of  those  concerned  in  the  settle- 
ment, is  defeated  thereby. 

A  reference  to  the  will,  a  copy  of  which  is  given  in  the  mar- 
gin (see  note),  will  make  it  clear  that  purposes  are  expressed 
therein  which  were  to  be  accomplished  irrespective  of  the  desires 
of  the  heirs,  distributees  or  beneficiaries.  One  of  these  was  the 
erection  of  a  monument  to  the  decedent ;  and  it  is  a  noticeable 
fact  which  may  assist  in  the  explanation  of  some  other  provis- 
ions of  the  will,  that  the  executors,  and  not  the  family,  were 
to  decide  upon  this,  and  to  determine  upon  the  inscriptions 
»nd  the  headstones.  In  respect  to  this  monument  the  executors 
alone  can  represent  the  testator's  will,  and  no  settlement  can 
deprive  them  of  their  discretionary  authority.  The  decedent 
inisted  to  them,  and  to  no  others.  . 

But  it  is  equally  manifest  that  the  decedent  had  beneficiaries 
in  view  who  could  not  possibly  be  represented  in  any  settle- 
ment. The  gift  to  Escalala  N.  Green  is  of  a  life  estate  only, 
inj  on  her  decease  her  share  is  to  pass  to  her  children  and 
grandchildren,  share  and  share  alike.  We  do  not  understand 
tbat  she  then  had  any  grandchildren,  and  the  will  must  have 
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intended  the  children  and  grandchildren  who  should  be  in 
being  at  the  death  of  Mrs.  Green.  The  gift  to  Eugene  B. 
Arnold  is  also  for  life  only,  and  after  his  death  his  heirs  be- 
come the  beneficiaries.  We  do  not  know  why  these  gifts  to 
the  daughter  and  son  were  thus  restricted,  but  it  is  plain  that 
the  decedent  intended  that  the  descendants  of  his  children 
should  succeed  to  the  property  beyond  a  peradventure,  and 
that  it  should  not  be  in  the  power  of  the  children  themselves 
.to  prevent  it.  We  need  not  inquire  into  the  reasons;  being 
8u£Scient  to  the  decedent  they  are  for  legal  purposes  sufiBcient 
to  all  others. 

To  guard  against  his  purposes  being  defeated  the  persons 
named  as  executors  were  made  trustees  with  very  extensive 
powers.  They  were  given  full  discretion  to  sell  I'eal  and  per- 
sonal estate  without  taking  the  advice  of  the  Probate  Court ; 
they  were  to  keep  all  funds  invei3ted,  and  upon  them  he  relied 
to  save  the  contingent  interests  for  those  who  were  in  mind 
as  future  beneficiaries.  When  the  living  children  and  grand- 
children undertake  by  agreement  between  themselves  to  ap- 
propriate the  whole  property,  they  attempt  to  make  a  new  will 
for  the  testator ;  to  take  to  themselves  the  fee  when  he  gave 
life  estates  only ;  to  relieve  themselves  from  trusts  which  he 
deemed  essential;  to  cut  ofE  after-bom  children  who  were 
plainly  the  special  objects  of  his  bounty.  But  it  is  plain  that 
this  cannot  be  done  without  an  equal  disregard  of  the  will  and 
of  the  law.  The  trustees  are  the  representatives  of  the  dead 
donor  in  his  wishes,  and  they  represent  also  the  future  benefi- 
ciaries, who,  being  as  yet  unknown,  can  have  no  other  repre- 
sentatives or  protectors. 

The  will  was  assdiled  on  the  ground  of  mental  incompe- 
tency. Had  the  issue  been  fully  and  fairly  tried  in  the  Pro- 
bate Court  and  decided  on  the  merits,  and  had  the  appeal  been 
taken  on  technical  grounds,  we  should  agree  that  the  relators 
ought  •not  to  press  it.  It  would  be  inexcusable  in  them  to 
make  costs  for  the  estate  which  they  at  the  outset  must  know 
would  be  incurred  in  a  vain  attempt  to  support  a  nullity.  But 
there  is  every  reason  to  believe  from  this  record  that  the  ease 
has  not  been  fully  heard,  and  that  the  decision  went  as  it  did 
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becaase  of  the  compromise.  Under  such  circumstaDces  the  ex- 
ecutors have  an  undoubted  riglit  to  appeal,  for  they  have  siib- 
stantial  interests  to  protect.  Whether  they  might  appeal  for 
the  mere  purpose  of  protecting  the  decedent's  reputation,  if 
thej  believed  his  competency  unjustly  assailed,  we  need  not 
discuss,  for  in  this  case  such  a  question  does  not  and  cannot 
arise. 

It  is  urged  that  the  manff amies  which  is  applied  for  is  not 
a  proper  remedy.  But  the  purpose  is  merely  to  set  the  court 
in  motion  that  the  appeal  may  be  heard  {Camstock  v.  Wayne 
Circuit  Judg€j  30  Mich.  98) ;  and  it  must  issue  as  prayed. 

The  other  Justices  concurred. 


The  testator  named  two  executors  in  this  will,  giving  them  "full  power  to 
sell  and  convey  the  real  estate  and  personal  property  belonging  to  my  estate, 
withoat  asking  or  obtaining  license  from  any  court  for  that  purpose.*' 

The  third  clause  read :  *'  I  hereby  direct  my  said  executors  to  erect  on  my 
lot  in  the  cemetery  at  Ann  Arbor,  a  family  monument  of  Scotch  granite, 
with  Boitable  inscriptions  thereon,  and  also  such  headstones  as  they  may 
<ieem  appropriate;  such  family  monument  not  to  cost  less  than  one  thousand 
dollars." 

Several  specific  legacies  of  one  and  two  thousand  dollars  each  were  made. 

The  material  portion  of  the  seventh  clause  read:  "  After  the  payment  of 
mj  debts,  the  expenses  of  the  settlement  and  administration  of  my  estate  and 
tlie  above  legacies,  I  giye,  devise  and  bequeath  to  my  daughter  Escalala  N. 
Green,  the  use,  interest  and  income  of  my  entire  estate,  both  real  and  per- 
%iial,  during  her  life,  except  as  hereinsiter  provided.  When  my  grand- 
daughter Luella  Beaman  shall  become  of  the  age  of  thirty-five  years,  then  I 
give,  devise  and  bequeath  to  her  and  her  heirs  and  assigns  forever,  one-fourth 
of  mj  estate,  both  real  and  personal.  And  when  my  grandson.  Clay  Green, 
ihall  become  of  the  age  of  thirty  years,  then  I  give,  devise  and  bequeath  to 
bim  and  his  heirs  and  assigns  forever,  one-fourth  of  my  estate,  both  real  and 
personal.  And  after  the  death  of  my  said  daughter,  Escalala  N.  Green,  I 
^ve,  devise  and  bequeath  to  her  children  tfud  grandchildren,  all  my  estate, 
M  real  and  personal,  the  use  of  which  is  above  bequeathed  to  her;  the  same 
i^be  divided  equaUy  among  them,  share  and  share  alike." 

The  ninth  clause  read:  '*  I  hereby  will  and  direct  that  my  said  executors 
ttd  their  successors,  shall  keep  all  my  estate  except  said  homestead  farm 
'H^dfically  devised)  invested  in  good  real  estate  mortgages,  or  other  safe 
ad  reliable  interest-bearing  securities,  and  pay  the  interest  and  income  from 
^  same  to  my  legatees  as  above  provided,  at  least  once  in  each  year,  if  pos- 
sible, after  deducting  their  reasonable  charges  and  expenses  in  managing  said 
estate,  until  said  estate  shall  become  absolutely  vested  in  said  legatees  by  the 
tarns  of  this  wiU. " 
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[46  MichigaD,  266.] 

dutt  of  guardian  in  maintainina  ward. — usb  of  principal. 

— Investments. 

A  guardian's  discretion  in  respect  to  the  boarding  and  schooling  of  a  ward  stands 

on  a  similar  footing  with  a  parent's. 
His  discretion  in  expenditures  for  the  clothing  of  a  female  ward  cannot  usually  be 

reviewed  if  they  are  not  out  of  proportion  to  her  social  position  and  are  made 

in  good  faith  and  are  not  in  excess  of  her  means.  • 

A  guardian  should  not  exceed  his  ward's  income  without  adequate  reason.    Whils 

it  is  prudent  to  obtain  leave  in  advance  to  use  the  principal,  it  is  not  necessary; 

if  circamstances  justify  it  the  use  ought  to  be  made. 
A  guardian  should  not  be  held  for  interest  upon  his  ward's  moneys  not  actually 

received,  unless  his  delay  to  invest  has  been  unreasonable. 

Appeal  from  allowance  of  guardian's  account  in  the  Pro- 
bate Court.     The  guardian  brings  error. 

Albert  Crane,  Frazer  db  Hamilton  and  Edward  F.  Canelyj 
for  plaintiff  in  error. 

Charles  S.  May,  for  defendant  in  error. 

Campbell,  J.  Plaintiflfin  error  was  appointed  by  the  Pro- 
bate Court  for  the  county  of  Washtenaw,  in  1861,  as  guardian 
of  defendant  in  error,  then  about  six  years  old,  her  name  being 
then  Goodrich.  In  1876  she  married.  Mr.  Gott  at  the  end  of 
his  trust  filed  his  account,  which  was  allowed  as  presented,  no 
contest  being  made  in  the  Probate  Court  over  its  correctness. 
The  ward,  however,  appealed  to  the  circuit  court  for  the  coun- 
ty of  Washtenaw,  setting  up  four  grounds  of  complaint,  which 
were  in  substance  that  the  guardian  had  failed  to  keep  money 
invested,  had  charged  for  excessive  expenditures  and  made 
over-claims  for  compensation,  and  had  in  general  disregarded 
his  duly  and  thereby  lost  his  right  to  compensation. 

No  issues  were  framed  in  the  circuit  court,  but  the  appel- 
lant demanded  a  jury.  The  cause  was  in  advance  of  any  trial 
submitted  to  an  auditor,  Thomas  Ninde,  who  formulated  the 
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account  and  reported  it  in  accordance  with  the  claim  of  the 
gaardian.  On  the  trial  seyeral  questions  were  presented,  all 
sopposed  to  bear  upon  the  grounds  of  appeal,  fij  stipulation, 
the  auditor's  report  was  made  conclusive  as  to  moneys  received 
and  expended,  leaving  the  questions  open  as  to  the  reasonable- 
ness and  correctness  of  the  payments  and  charges. 

The  finding  of  the  jury  charged  the  guardian  with  nearly 
twice  as  much  interest  as  he  was  shown  by  this  report  to  have 
received,  the  diflfercnce  being  probably  intended  to  include  in- 
terest which  might  have  been  earned  by  more  careful  invest- 
ments. The  outlays  for  the  ward  and  for  trust  purposes  were 
allowed  substantially  as  charged.  His  claim  for  compensation 
was  left  out  almost  entirely.  The  finding  does  not  show  the 
reasons  for  any  of  these  results,  and  is  silent  concerning  facts. 

As  far  as  we  can  determine  from  a  comparison  of  the  re- 
port, which  is  part  of  the  record,  and  the  finding,  in  the  light 
of  the  bill  of  exceptions,  we  infer  that  while  all  of  the  guard- 
ian*s  iponey  expenditures  were  approved,  he  was  regarded  by 
the  jnry  as  having  lost  all  claim  to  compensation  by  reason  of 
fault,  and  as  having  subjected  himself  to  a  charge  for  interest 
because  he  did  not  invest  promptly,  and  at  the  best  rates. 

The  exceptions  taken  on  the  trial  all  bear  upon  the  matters 
invoked  in  these  results,  and  may  mostly  be  included  under  a 
few  heads.  They  present  the  inquiry  whether  there  was  cul- 
pahility  in  not  accounting — whether  the  guardian  could  rightly 
expend  more  than  the  ward^s  income — whether  he  was  not  ex- 
travagant in  allowing  or  making  expenditures — whether  he 
was  cnlpable  in  the  training  of  the  ward — whether  he  was  cul- 
pable in  not  making  larger  and  more  lucrative  investments — 
whether  he  was  entitled  to  furnish  goods  himself,  or  to  charge 
for  legal  services,  and  whether  neglect  in  any  of  the  duties  of 
his  trust  deprived  him  of  a  right  to  compensation.  As  these 
^  all  mixed  up  with  each  other  in  the  record,  and  seem  to 
have  gone  to  the  jury  together,  we  shall  not  take  up  the  ex- 
ceptions separately  when  they  can  be  dealt  with  together. 
The  conclusions  at  which  we  have  arrived  concerning  the 
proper  form  of  the  litigation  will  make  some  questions  un- 
important. 

Vol.  n.— « 
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Before  going  into  the  specific  subjects  we  may  properly  re- 
fer to  some  points  made  on  the  language  used  by  the  court 
during  the  trial.  There  is  some  reason  to  think  that  the  coaree 
taken  on  the  trial  created  a  degree  of  impatience  in  the  trial 
judge,  which  led  him  to  rather  sharp  comments  on  facts  and 
testimony,  some  of  which  we  think  had  a  necessary  tendency 
to  prejudice  the  jury.  It  is  impossible  for  an  appellate  court 
to  appreciate  all  the  surroundings  of  a  trial,  and  we  are  bound 
to  believe  that  the  trial  judge  would  not  intentionally  make 
any  remark  provoked  or  unprovoked  by  the  methods  of  the 
trial,  or  by  his  view  of  the  testimony,  which  would  deprive  a 
party  of  his  rights.  We  think,  however,  that  remarks  were 
made  which  could  not  fail  to  favor  the  notion  that  the  guardian 
was  culpably  lax  in  his  duties,  and  that  relatives  and  others  had 
supported  the  ward  by  reason  of  his  neglect.  This,  on  any 
state  of  testimony,  was  going  too  far.  It  was  also  error  to  in- 
timate that  proceedings  in  this  case  could  properly  be  made  to 
deter  other  guardians  from  doing  as  this  guardian  did.  Every 
case  must  stand  on  its  own  merits.  The  effect  of  these  sugges- 
tions was  manifest  from  the  verdict,  which  upon  some  points 
is  not  supported  at  all  by  proofs. 

To  appreciate  the  other  questions  a  brief  statement  will  be 
required. 

The  ward,  when  the  guardian  was  appointed,  was  of  tender 
years,  and  not  enjoying  any  parent's  care.  The  guardian  made 
arrangements  to  have  her  cared  for  in  the  family  of  an  uncle 
and  subsequently  in  that  of  an  aunt.  The  estate  which  she  was 
then  presumably  to  enjoy  was  not  productive  or  determined. 
It  was  about  nine  years  before  any  considerable  sum  came  from 
it  into  the  guardian's  hands.  In  1871  he  received  from  it 
$1,640,  which  with  a  few  scattering  payments  made  earlier 
barely  repaid  the  previous  outlays  for  her  board,  clothing  and 
other  necessaries.  After  this  the  guardian  received  in  L873 
from  the  same  estate  between  four  and  five  thousand  dollars, 
and  this  was  all  the  funds  which  at  the  time  of  his  appoint- 
ment, and  for  many  years  after,  he  had  any  right  to  expect 
would  be  received.  The  child,  however,  belonged  by  all  her 
associations  to  intelligent  and  reputable  people  living  in  a  com- 
fortable way,  and  was  entitled  if  possible  to  corresponding  nur 
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tore.  In  1873,  by  reason  of  the  death  of  a  relative  in  New 
York,  an  additional  fnnd  was  received  of  about  $9,000.  The 
death  occorred  a  little  earlier,  and  there  were  necessary  delays 
in  procuring  the  money,  though  no  litigation.  In  1873  the 
entire  funds  from  all  sources  were  realized. 

For  his  services  in  going  to  New  York  and  obtaining  the 
possession  of  the  fund  there,  the  guardian,  in  addition  to  his 
outlays,  charged  $500  as  extra  compensation  for  his  services  as 
a  lawyer  in  connection  with  his  ordinary  services  as  a  guardian. 

Up  to  1871  he  charged  $25  a  year  for  his  services.  After 
that  year  he  claimed  $300  a  year. 

When  the  ward  became  of  proper  age — ^about  15  or  16 
veare — ^he  purchased  a  piano  for  her.  During  a  portion  of  her 
minority  he  was  in  mercantile  business,  and  furnished  goods, 
liiiDgelf,  instead  of  buying  them.  He  also  sent  her  to  a^  board- 
ing school  in  Canada.  There  was  testimony  introduced  for  the 
porpose  of  showing  that  he  could  have  got  board  cheaper,  and 
that  she  received  more  clothing  and  other  supplies  than  some 
of  the  witnesses  deemed  necessary,  and  was  not  careful  of  them, 
and  gave  more  or  less  away. 

So  far  as  her  boarding  and  schooling  expenses  are  con- 
cerned, we  do  not  think  there  was  anything  which  ought  to 
have  gone  to  the  jury  to  impugn  them.  The  law  is  entirely 
well  settled  that  the  guardian^s  discretion  in  such  matters  stands 
on  a  very  similar  footing  with  a  parent's,  and  that  he  is  not 
compellable  to  prefer  mere  economy*of  cost  to  the  welfare  and 
comfort  of  his  ward.  He  was  justified  in  taking  considerable 
pains  to  secnre  the  care  and  oversight  of  a  near  relative,  and  in 
paying  heed  to  her  representations  if  he  really  regarded  them 
^  trustworthy.  There  is  nothing  tending  to  show  any  want  of 
good  faith  in  this  matter,  and  the  jury  should  not  have  been 
allowed  to  treat  it  as  if  there  had  been.  The  choice  of  a  school 
stands  on  a  very  similar  footing.  He  was  also  quite  right  in 
doing  what  he  could  to  prevent  the  danger  of  such  alienation 
of  feeling  as  might  impel  the  ward  to  resort  to  deceit  or  sly 
<»ndact.  The  uncontradicted  testimony  shows  that  the  young 
lady  was  somewhat  wayward,  and  was  also  lacking  in  careful 
Qumagement  and  preservation  of  her  clothing  and  personal 
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articles.    The  affirmative  proof  on   this  subject  and  of  the 
efforts  of  the  guardian  and  judge  of  probate  was  not  explainea 
or  contradicted  by  Mrs.  Gulp,  and  there  was  an  entire  absence 
of  any  show  of  want  of  good  faith.    The  presumption   ifl  not 
against  the  guardian,  and  in  the  present  case  the  auditor  s  repon 
was  of  itself  i^rma  facie  evidence,  apart  from  aU  other  con- 
siderations, t  J  oa 
The  cLiim  that  the  outlay  for  clothing  and  other  advan<y 
was  excessive  demands  a  little  more  attention.     The  expendi- 
tures for  such  purposes,  where  the  articles  are  not  out  of  pr<^ 
portion  to  the  ward's  social  position,  if  made  in  good  faith,  ana 
if  not  exceeding  the  ward's  means,  cannot  usually  be  held  im- 
proper, under  the  same  discretion  before  referred  to.     Aside 
from  their  limitation  on  account  of  income,  upon  which  we 
shall  remark  presently,  a  Una  fide  discretion  cannot  be  proper- 
ly reviewed,  unless  in  such  extreme  cases  as  seldom  can  anse 
with  any  but  large  estates.                                              ^ 

While  it  is  just  and  necessary  to  require  guardians  to  be 
careful,  the  law  cannot  and  does  not  hold  them  responsible  ex 
post  facto,  merely  because  some  more  prudent  or  sagacious  per- 
son might  have  done  better.  The  majority  of  guardians,  espe- 
cially of  persons  of  moderate  means,  must  be  selected  from 
friends  or  relatives  who  would  take  an  interest  in  the  child,  and 
not  upon  mere  financial  and  business  principles. 

Guardians  on  the  average  cannot  be  expected  to  be  thor- 
oughly versed  in  tlie  niceties  of  law,  or  in  the  knowledge  of 
business.  Honesty  and  kindness,  without  more  than  a  very 
ordinary  skill  in  money  matters,  are  about  all  that  can  usually 
be  expected.  It  would  lead  to  no  good  result  to  require  such 
liabilities  as  would  deter  ordinary  men  from  accepting  such 
trusts,  and  would  not  only  tend  to  keep  out  of  the  account  the 
most  essential  elements  of  kindliness  and  sympathy,  but  wouW 
probably  have  an  equal  tendency  to  encourage  sharpness  in 
those  who  are  treated  as  dealing  at  their  peril. 

A  guardian  wliose  ward's  estate  is  sufficient  to  furnish  an 
income  that  will  with  economy  maintain  and  educate  her  suit- 
ably, should  not  exceed  it  without  adequate  reason.  But  in 
this  country,  while  it  is  prudent  to  obtain  leave  in  advance,  i* 
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16  not  necessary,  if  circumstances  justify  the  excess.  Bat  the 
mle  is  always  to  be  applied  with  some  discretion.  The  guard- 
ian is  justified  by  the  authorities  in  looking  not  merely  at 
present  and  actual  income  but  at  future  and  probable  resources. 
If  the  income  is  narrow  he  should  also  look  to  the  future  wel- 
fare and  standing  of  his  ward,  which  may  in  his  eyes^  as  in 
those  of  a  judicious  parent,  render  it  wise  to  secure  desirable 
results  by  a  sufficient  outlay.  In  many  if  not  in  most  cases,  in 
this  country,  it  is  not  possible  to  secure  a  regular  and  reliable 
revenue,  which  will  not  at  times  fail  or  be  delayed.  And  when 
the  infant's  property  is  too  small  for  the  income  to  furnish  rea- 
sonable nurture  and  support,  the  principal  must  necessarily  be 
drawn  upon. 

Upon  the  present  record  it  is  not  within  our  province  to 
pass  upon  the  facts.  But  it  is  proper  to  mention,  that  the  ex- 
penses, apart  from  the  guardian's  charges,  did  not  average  per 
annum  the  ordinary  legal  interest  upon  the  fund  received  in 
1873,  and  still  less  on  the  whole  fund  received.  Moreover, 
doring  the  years  when  some  of  the  largest  outlays  became 
necessary,  particularly  the  piano,  the  fund  was  all  in  perspect- 
ive, and  there  was  no  income  to  speak  of.  During  the  fifteen 
years  of  guardianship,  there  were  less  than  four,  when  it  was 
possible  to  have  had  the  principal  fund  earning  interest  at  all. 
If  this  question  should  ever  come  up  again  for  serious  consid- 
eration, all  of  these  matters  would  have  to  be  looked  at.  As 
the  jury  have  found  in  the  guardian's  favor  on  this  point,  we 
need  not  refer  to  it  further. 

Upon  the  guardian's  duty  to  invest,  the  findings  on.  the 
record  give  us  no  definite  data.  We  need  only  say,  therefore, 
that  he  should  be  held  for  interest  not  actually  received,  only 
when  his  delay  has  been  unreasonable.  He  may  properly  re- 
tain enough  moneys  to  secure  the  means  of  making  all  neces- 
sary outlays,  and  he  may  wait  until  he  can  find  safe  invest- 
ments in  sums  of  reasonable  amount.  He  should  look  not 
merely  to  the  value  of  the  security  but  to  the  promptness  of 
the  borrower,  and  need  not  accept  without  reference  to  this. 
For  this  reason  public  securities  have  always  been  held  lawful. 
He  cannot  be  censured  for  honestly  investing  in  these  or  on 
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any  legal  interest  where  it  is  the  best  which  he  finds  readily 
obtainable.  He  cannot  be  held  for  neglect  beyond  seven  per 
cent.  That  is  the  rate  imposed  by  law  in  the  absence  of  con- 
tract. The  cases  in  which  compound  interest  may  be  charged 
to  a  delinquent  we  need  not  now  discuss. 

The  question  of  the  guardian's  compensation  is  not  put  in 
a  satisfactory  shape  for  full  consideration.  There  are,  how- 
ever, some  things  requiring  attention.  It  seems  to  be  supposed 
there  are  some  rules  of  law  which  on  a  given  state  of  facts 
would  fix  it.  But  this  is  a  mistake.  The  matter  is  one  left  to 
the  consideration  of  the  court  passing  the  accounts,  and  the 
amount  has  nothing  to  do  with  the  account  as  an  item  of  it  at 
aU,  and  cannot  in  any  case  be  considered  by  the  jury. 

By  the  old  law  a  guardian  could  get  no  compensation  what- 
ever, but  was  merely  protected  in  his  legitimate  expenditures. 
The  modem  doctrine,  which  is  recognized  by  our  statutes,  re- 
gards him  as  entitled  to  such  reasonable  compensation  as  the 
circumstances  warrant.  Many  elements  may  enter  into  this  de- 
termination. The  size  and  character  of  the  estate,  the  amount 
and  kind  of  services  rendered,  the  duration  of  the  trust,  the 
duties  in  the  given  case  as  involving  oversight  of  the  person  to 
a  greater  or  less  degree,  may  all  have  their  weight.  All  we 
can  do  in  a  case  so  imperfectly  presented  as  this  is,  will  be  to 
refer,  very  generally,  to  the  practice  which  seems  most  ap- 
proved. 

If  a  guardian  is  a  professional  man  and  renders  professional 
services,  there  is  no  absolute  right  to  demand  pay  for  them  on 
the  same  footing  as  a  stranger,  and  yet  in  some  cases  it  might 
be  entirely  proper.  If  the  estate  is  large,  and  if  the  guardian 
is  appointed  chiefly  for  business  purposes,  there  is  no  special 
reason  why  he  should  not  be  paid  as  a  business  man.  But  on 
the  other  hand  in  small  or  moderate  estates,  or  where  the  help- 
lessness of  the  ward  and  need  of  nurture  and  protection  may 
be  important  elements  in  the  choice,  such  a  rule  might  be  ruin- 
ous. Courts  can  never  properly  lose  sight  of  the  fact  that  pri- 
marily the  duties  are  to  be  regarded  as  personal  and  honorary. 
Such  ofiices  are  not  to  be  given  or  assumed  with  a  view  to 
profit.    The  compensation  must  be  proportioned  not  so  much  to 
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the  market  or  asual  value  of  such  services  as  to  the  ability  of 
the  ward  to  bear  them.  A  guardian  when  he  has  assumed  the 
trust  must  be  as  faithful  iu  a  small  estate  as  in  a  large  one, 
without  reference  to  the  compensation.  He  should  be  paid 
fairly  if  the  estate  will  allow  it  to  be  done  without  dispropor- 
tion or  injury.  But  if  it  will  not,  then  he  must  be  satisfied 
with  a  smaller  reward.  Upon  the  present  record,  if  the  ward 
had  no  estate  beyond  what  was  managed  by  the  guardian,  we 
should  not  r^ard  his  claims  as  made  for  $300  a  year,  and  (500 
extra  fees,  as  reasonable. 

We  have  already  hinted  that  this  record  is  badly  framed. 
It  seems  to  have  been  assumed  that  the  proceeding  in  the  Pro- 
bate Court  was  one  which,  when  removed  into  the  circuit  court, 
would  become  substantially  a  common-law  controversy.  This 
is  a  great  mistake,  and  the  statute  has  been  misconstrued.  A 
goardian^s  accounting  is  an  equitable  and  not  a  legal  proceed- 
ing. It  involves  not  merely  the  ordinary  items  of  debit  and 
credit,  but  also  considerations  as  to  the  propriety  of  charges 
and  investments  and  as  to  the  allowance  of  compensation,  with 
which  a  jury  cannot  meddle.  The  statute  does  not  in  such 
cases  contemplate  a  general  trial  or  general  verdict.  It  re- 
quires such  matters  of  fact  as  are  disputed  to  be  submitted  on 
proper  issues  to  a  jury.  Comp.  L.  §  5,220.  But  in  such  issues 
as  the  present,  although  the  findings  of  the  jury,  on  proper  in- 
structions, may  be  more  conclasive  than  those  on  a  feigned 
idsue,  nevertheless  they  serve  no  other  purpose  than  to  deter- 
mine definitely  such  specific  facts  as,  when  found,  will  aid  the 
court  in  determining  those  questions  which  belong  to  the  equi- 
table discretion  of  the  court  itself.  Such  questions  of  discre- 
tion in  a  case  like  this,  might  include  the  responsibility  of  the 
guardian  for  failure  to  keep  investments,  the  necessity  or  pro- 
priety of  exceeding  the  income,  the  rate  of  compensation,  and 
some  others.  We  are  not  called  on,  and  it  would  not  be 
proper,  to  anticipate  what  issues  ought  to  be  framed  in  this 
case.  -None  whatever  were  drawn  up,  and  the  jury  proceeded 
under  the  ruh'ngs  to  do  what  belonged  to  the  court. 

No  ground  of  appeal  pointed  out  any  objection  to  the  secu- 
rities actually  taken,  definitely,  if  at  all,  and  no  question  was 
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made  on  the  trial  conceraing  them.  Bnt  the  final  decree 
treated  all  the  fond  with  one  or  tWo  exceptions  as  uninvested. 
The  guardian  represents  the  ward  in  taking  proper  securities 
and  has  a  right  to  turn  them  over.  We  have  no  finding  in  this 
case  to  determine  whether  they  were  proper  or  not. 

The  failure  to  account  annually,  as  provided  for  by  the 
Laws  of  1873,  is  not  necessarily  to  be  regarded  as  a  canse  of 
forfeiture.  That  law  in  terras  only  requires  accounting  on 
citation,  but  it  undoubtedly  contemplates  that  it  shonld  be 
done  without.  But  it  has  never  been  held  that  such  a  fail- 
ure, unless  leading  to  injury,  should  be  visited  with  serious 
penalties. 

Some  other  matters  were  discussed  which  we  need  not  dwell 
upon.  The  case  will  have  to  go  back  and  definite  issues  should 
be  made  up  before  they  are  submitted  again  to  be  disposed  of 
on  the  facts.  There  will  be  no  occasion  to  disturb  the  auditor's 
report  which  is  based  on  the  figures  of  the  ac30unting. 

The  order  of  the  circuit  court  must  be  reversed  with  costs, 
and  the  cause  remanded  for  further  action. 

The  other  justices  concurred. 


As  to  liability  of  executor  to  pay  interest  on  funds  ih  his  hands,  see  Troup 
y.  Rice,  1  Am.  Prob.  R  18,  and  cases  in  note. 
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FOOTE  VS.  Saundbbs. 

[72  Missouri,  616.] 

Estate  fob  life. — Poweb  of  disposing  of  fee. 

A  tesUtor  appointed  his  wife  executrix,  willed  that  his  jnst  debts  be  paid,  and 
that  his  wife  raise  his  children  as  she  thinks  proper,  and  bequeathed  to  her  all 
bis  estate,  '*  both  real  and  personal,  daring  her  natural  life  or  widowhood,  and 
what  then  remains  to  be  equally  diyided  between  my  (his)  children."  Hdd, 
that  the  wife  took  a  life  estate  in  the  realty,  and  that  the  words  "  what  then 
remains'*  did  not  raise  any  implied  power  of  disposition  thereol 

Hereny  Varies^  Vineyard  and  Woodson^  for  appellants. 
WtUard  P.  Hallj  for  respondents. 

Henbt,  J.  This  snit  was  instituted  to  qniet  title  to  certain 
reil  estate  in  Andrew  county,  Missouri.  The  plaintiffs  are 
children  and  heirs  of  one  James  G.  Hunt,  deceased,  and  the 
defendants  claim  tbe  land  under  a  conveyance  made  by  Diana 
A.  Hunt,  his  widow,  to  one  Abbott. 

The  controversy  arises  on  the  construction  of  the  will  of 
said  James  C.  Hunt,  who  died  in  the  State  of  North  Carolina, 
seized  of  the  land  in  this  State,  which  is  in  litigation  in  this 
salt.    The  will  was  as  follows : 

In  the  name  of  God,  amen.  I,  James  C.  Hunt,  being  weak 
in  body,  but  of  sound  mind,  do  make  this  my  last  will  and 
testament : 

Item  1st.  1  will  that  all  my  jnst  debts  be  paid,  of  which 
there  are  but  few. 

Item  2d.  1  give  and  bequeath  unto  my  beloved  wife,  Diana 
A.  Hunt,  all  my  estate,  both  real  and  personal,  during  her  natu- 
ral life  or  widowhood,  and  what  then  remains  to  be  equally 
dirided  among  my  children,  viz. :  Leonidas  Hunt,  Cynisca 
Hunt,  George  Eowen  Hunt,  James  Martin  Hunt,  Elvira  Bryan 
Hunt,  and  Susan  Clemens  Hunt. 

Item  3d.  I  wiU  that  my  wife  raise  my  children  as  she 
thinks  proper. 
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Item  4th.  I  will  that  my  wife,  Diana  A.  Hunt,  be  my  exec- 
utrix of  this  my  last  will  and  testament,  this  28th  day  of  June, 
1847. 

The  appellants  contend  first,  that,  by  the  will,  Diana  A. 
Hunt  took  a  fee  simple  estate  in  the  land,  or  second,  if  not,  at 
least  a  life  estate  with  power  to  dispose  of  it  in  fee  simple. 

In  support  of  the  first  proposition,  they  rely  upon  the  doc- 
trine that  when  the  will  imposes  a  charge,  or  trust  on  the  per- 
son of  the  devisee,  it  creates  a  fee. 

That  doctrine  has  no  application  when  a  life  estate  is  ex- 
pressly devised,  but  only  where  an  es^te  is  given  withont 
words  of  limitation. 

Chancellor  Kent,  in  Jackaon  v.  BuU^  10  John.  151,  states 
the  doctrine  thus :  ^^  Where  the  charge  is  upon  the  estate,  and 
there  are  no  words  of  limitation,  the  devisee  takes  only  an 
estate  for  life ;  but  where  the  charge  is  on  the  person  of  the 
devisee,  in  respect  of  the  estate  in  his  hands,'  he  takes  a  fee,  on 
the  principle  that  he  might  otherwise  be  a  loser."  This  dis- 
tinction will  be  found  in  all  the  cases  on  the  subject.  It  was 
announced  by  Lord  Mansfield  in  Frogmorton  v.  Holyday^  3 
Burrows,  1624,  in  which  he  said  that  ''  the  devisee,  without 
words  of  limitation,  can  take  an  estate  for  life  only,"  but  if  a 
personal  charge  be  made  upon  him,  ^^  let  the  sum  charged  upon 
the  devisee  be  ever  so  small,  it  shall  give  a  fee."  But  in  this 
case,  there  was  no  personal  charge  upon  Diana  A.  Hunt.  The 
first  item  of  the  will  does  not  charge  her  personally  with  the 
payment  of  his  debts,  or  any  part  of  them ;  and  the  third  item, 
so  far  from  imposing  a  personal  pecuniary  charge  upon  her, 
leaves  it  to  her  to  raise  the  children  as  she  thinks  proper. 
That  is  certainly  too  indefinite  to  create  a  personal  charge 
upon  the  devisee. 

There  is  more  plausibility  in  the  second  position,  that  she 
took  under  the  will  a  life  estate  with  power  to  sell  and  convey. 

There  are  adjudications  in  Maine  and  Massachusetts,  and 
elsewhere,  which  favor  the  doctrine  contended  for  by  appel- 
lants: BamsdeU  v.  BamsdeU^  21  Me.  28S;  Scott  v.  PerHnSy 
28  Me.  22 ;  Shaw  v.  Hv^Rey^  41  Me.  495 ;  11  arris  v.  Knapp^ 
21  Pick.  413 ;  Paine  v.  Barnes,  100  Mass.  470.     They  hold 
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that  from  the  words  ^^  whatever  shaU  remain,"  the  implication 
is  inevitable,  that  the  first  taker  had  a  power  to  make  such 
disposition. 

On  the  other  hand,  in  Smith  v.  Bell,  6  Peters,  74,  a  gift  to 
a  wife  of  all  the  testator's  personal  estate,  with  an  absolute  power 
of  disposal  expressly  given,  with  a  proviso  that  the  remainder, 
after  her  decease,  should  go  to  his  son,  was  held  by  the  Su- 
preme Court  of  the  United  States  to  be  inoperative  as  to  the 
power  of  sale,  that  the  wife  took  a  life  estate  only,  and  the  son 
a  vested  remainder.  C.  J.  Marshall  delivered  the  opinion  of 
the  court,  and  used  this  language :  '^  These  words  give  the  re- 
mainder of  the  estate,  after  his  wife's  decease,  to  the  son,  with 
as  much  clearness  as  the  preceding  words  give  the  whole  estate 
to  the  wife."  '^  The  limitation  in  remainder  shows  that  in  the 
opinion  of  the  testator,  the  previous  words  had  given  only  an 
estate  for  life." 

The  position  6t  the  court  in  that  case  was  that  the  words 
*^the  remainder  after  her  decease"  qualified  and  limited  the 
estate  personally  given,  while  here  it  is  contended  that  they 
enlarge  an  express  life  estate  into  an  absolute  fee  simple  estate, 
or,  at  least,  give  an  absolute  power  of  sale.  Smith  v.  Belt  was 
followed  by  the  Supreme  Court  of  the  United  States  in  the 
recent  case  of  Brant  v.  Va.  Coal  dk  Iron  Co.  98  U.  S.  332. 
But  without  committing  ourselves  to  the  extreme  doctrine  an> 
nounced  in  those  cases  (in  fact  the  contrary  has  been  held  by 
this  court  in  Owen  v.  EUis^  64  Mo.  77 ;  Campbell  v.  Johnson^ 
65  Mo.  439,  and  Oioen  v.  Switaer,  50  Mo.  322) ;  we  think  they 
meet  and  answer  the  extreme  views  urged  here,  which  find 
support  in  the  adjudications  of  the  highly  respectable  courts  of 
Maine  and  Massachusetts. 

It  is  a  question  of  intention,  and  the  intention  of  the  testa- 
tor, to  be  ascertained  by  taking  and  construing  all  parts  of  the 
will  together,  controls  in  its  construction.  It  is  on  this  ground 
that  the  devise  of  an  estate  without  limitation,  accompanied 
with  a  personal  charge  upon  the  devisee,  gives  him  a  fee. 

That  the  clause  of  the  will  in  question  here  did  not  confer 
a  power  of  sale  upon  the  widow,  has  been  determined  in  this 
State,  we  think,  in  the  case  of  Oregory  v.  Cowgill^  19  Mo.  415, 
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where  the  testator  devised  all  of  his  estate,  both  real  and  per- 
sonal, to  his  widow,  to  have  and  hold  during  her  lifetime,  ex- 
cept one  slave,  whom  he  emancipated.  To  his  nephew,  J.  H. 
Gregory,  by  another  clause  of  the  will,  he  devised  all  that 
might  remain  of  his  estate,  both  real  and  personal,  after  the 
death  of  his  wife,  forever.  The  court  held  that  no  express 
estate  for  life  was  given  to  the  widow,  and  that,  "  if  the  word 
*  remain '  was  sufficient  to  raise  a  power  of  disposition  in  the 
devisee  for  life,  there  were  words  in  the  will  enough  to  give  it 
an  effect  without  applying  it  to  the  real  estate.  Some  of  the 
property  was  of  a  perishable  nature,  and  some  of  it  would  be 
consumed  in  the  use ;  it  was  not,  therefore,  designed  that  such 
portions  should  be  accounted  for  to  the  remainder-man." 
There  the  words  ^'  all  that  might  remain  of  his  estate,"  related 
as  well  to  the  real,  as  the  personal  estate,  by  the  express  lan- 
guage of  the  will.  Here,  it  would  not  be  a  violent  construc- 
tion of  the  clause  of  the  will  in  question  to  hold  that  the  words 
**  what  then  remains,"  relate  only  to  the  personalty.  In  fact, 
such  we  take  to  be  its  meaning.  In  the  same  clause  he  gave 
all  his  real  and  personal  estate  to  his  wife  during  her  natural 
life  or  widowhood,  and  what  then  remains  to  his  children. 
The  words  "  what  remains "  do  not  necessarily  relate  to  the 
real  estate,  and  as  was  remarked  by  Judge  Scott  in  Gregory  v. 
CotogiUy  there  are  other  words  in  the  will  sufficient  to  give 
effect  to  those  words,  without  applying  them  to  the  real  estate. 
This  identical  question  was  before  the  Supreme  Court  of  Illi- 
nois, in  Siegxonld  v.  Siegwald^  37  111.  435,  and  decided  in  favor 
of  the  remainder-man  ;  and  to  the  same  effect  is  the  recent  case 
of  Oreen  v.  IlewiU^  97  111.  113 ;  s.  o.  12  Cent.  L.  Jour.  58. 

That  the  deed  of  Mrs.  Hunt  to  Abbott  was  intended  by  the 
grantor  to  convey  the  title  in  fee,  we  think  clear,  and  also  that 
the  grantee  purchased  in  good  faith,  and  paid  for  the  land  its 
market  value  at  the  time.  It  is  not  so  clear  that  the  children 
of  the  testator,  or  their  representatives,  have  received  the  bene- 
fit of  the  purchase-money.  Mrs.  Hunt  is  still,  or  at  the  trial 
of  the  cause  was,  alive.  She  testified  that  there  was  ample 
money  and  personal  estate  of  the  testator  to  educate  and  sup- 
port the  children,  without  selling  any  of  his  land.     In  this 
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statement  she  is  corroborated  by  other  witnesses,  and  there  is 
DO  contradictorj  evidence  in  the  record  on  that  point.  She 
also  testified  that  the  money  received  by  her  for  the  land  was 
lent  oat  by  her,  and,  if  there  is  any  evidence  to  show  that  the 
children,  or  any  of  them,  ever  received  any  portion  of  it,  we 
have  failed  to  iind  it  in  the  record.  At  the  time  of  the  sale 
they  were  not  of  an  age  to  assent  to  or  acquiesce  in  it.  The 
estate  had,  at  that  time,  suffered  no  impairment  in  the  hands 
of  Mrs.  Hnnt,  nor  has  it  since,  so  far  as  appears  from  the 
evidence. 

The  deed  from  Mrs.  Hunt  conveyed  her  life  estate.  This 
she  had  a  right  to  seU  and  convey,  without  reference  to  the 
doctrine  announced  in  Ou>en  v.  EUis^  64  Mo.  77,  and  Campbell 
V.  John^OHj  65  Mo.  489.  It  was  not  the  execution  of  a  power, 
but  the  exercise  of  a  right  of  disposition  of  her  own  property, 
and  her  life  estate  in  the  land  was  all  she  had  the  right  to  dis- 
pose of,  and  nothing  more  passed  by  her  deed  to  Abbott. 

The  judgment  for  plaintiffs  is  affirmed. 

All  the  judges  concur. 


Bequest  of  Personalty  for  life  with  remainder  over.— In  Dlinois, 
it  is  held  that  where  there  is  a  bequest  of  personal  property  to  one,  and 
"what  remains,"  or  "what  may  remain,"  or  "should  anything  remain,"  is 
bequeatlied  over  to  another,  or  others,  the  first  taker  has  an  absolute  estate; 
while  in  case  of  a  devise  of  realty,  the  first  taker  has  only  a  life  estate,  and 
the  remainder-man  has  a  vested  remainder.  Qreen  v.  Hewett,  97  Dl.  118; 
Ctozier  v.  Hoyt,  97  Id.  28. 

In  North  Carolina,  it  is  held  that  the  first  taker  has  only  a  life  estate  in 
both  real  and  personal  property,  and  the  remainder-man  only  a  contingent 
remainder.  Hales  v.  GriflSn,  2  Dev.  &  B.  Eq.  425;  see  also,  as  germain  to 
this  point.  WilUams  v.  Parker.  84  N.  C.  90 ;  Ellis  v.  Meadows,  84  Id.  82.. 

In  Maine,  the  first  taker  has  a  life  estate  in  both  real  and  personal,  and 
where  a  testator  gave  liis  estate  to  his  wife  to  hold  and  use  "  the  same  as  if 
absolutely  hers,"  and  then  directed  that  what  was  left  should  go  to  certain 
designated  persons,  it  was  held  that  these  residuary  legatees  and  devisees 
had  only  contingent  interests.  Hall  v.  Otis,  71  Me.  826;  Stuart  v.  Walker, 
72  Me.  145. 

In  Pennsylvania,  the  first  taker  has  an  absolute  estate  in  both  personalty 
and  realty.   Post  v.  DUlon,  8  Phila.  (Pa.)  31 ;  Cox  v.  Rogers,  77  Penn.  St.  160. 

In  Tennessee,  there  seems  to  be  life  estatss  in  each  kind  of  property  under 
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mich  a  will,  and  vested  remaindere  in  the  residuaiies.  McOavock  v.  Pugs- 
ley,  12  Heisk.  689;  Re  Miller's  Wills,  2  Lea,  54. 

In  Ohio,  a  recent  case  holds  that  where  a  testator  gave  a  life  estate  to  his 
wife  in  his  real  and  personal  estate,  and  then  made  remainders  to  his  three 
children,  that  the  remainder,  at  her  death,  of  the  personal  estate  Tests  equally 
in  the  children.    Gillen  v.  Kimball,  84  Ohio  St  852. 

In  Alabama,  there  is  only  a  life  estate  for  the  first  taker  in  realty  and  per- 
sonalty.   Weathers  y.  Patterson,  80  Ala.  404;  £z  parte  Dickson,  64  Ala.  188. 

In  Indiana,  there  is  a  life  estate  in  realty  for  the  first  taker,  and  vested 
remainder  in  the  residuary  devisees.    Davidson  v.  Eoehler,  76  Ind.  898. 

In  €^rgia,  such  a  devise  is  held  good  only  by  way  of  executory  devise. 
Bobertson  v.  Johnson,  24  Gki.  102. 

In  New  Hampshire,  the  first  taker  has  a  life  estate  in  all  the  property, 
real  and  personal ,  given  in  this  way.    Cartier  v.  Eaton,  57  N.  H.  154. 

In  Massachusetts,  it  has  been  held  that  the  wife,  under  such  a  bequest, 
has  only  a  life  estate  in  personal  property.  Andrews  v.  Bank  of  Cape  Ann, 
8  Allen,  818;  Bogers  v.  American  Board,  5  Allen,  69. 

But  in  a  later  case,  where  a  testator  gave  his  personal  property  to  his  wife, 
and  the  income  of  his  rekd  estate  during  her  lifetime,  and  provided  that  '*  at 
her  decease  the  property  remaining  be  equally  divided  "  among  sundry  of 
his  relatives,  it  was  held  that  the  widow  took  the  personal  property  absolutely 
as  a  legatee.  McEim  v.  Harwood,  129  Mass.  75;  and  in  Taft  v.  Taft,  130 
Masa  461. 

Where  a  testator  directed  that  residuyy  devisees  should  take  any  unex- 
pended income,  or  any  proceeds  of  the  sales  of  lands,  or  any  real  estate  not 
sold,  it  was  held  that  these  residuary  legatees  or  devisees  took  only  contin- 
gent remainders. 

In  Virginia,  it  has  been  held  that  a  wife  to  whom  movables  were  left, 
with  power  of  disposal,  took  only  a  life  estate  in  such  as  might  be  used  and 
returned  in  kind,  or,  e,  g.,  a  slave.  Madden  v.  Madden's  Executors,  2  Leigh, 
877. 

But  where  the  residue  of  an  estate  is  left  to  a  wife,  and  a  limitation  over 
to  another  of  "whatever  she  may  leave,"  the  wife  is  held  to  take  an  absolute 
estate  in  such  residuum.    Elcoa  v.  Lancastrian  School,  2  P.  &  H.  58. 

In  New  York,  where  a  testator  disposed  of  his  property,  viz. :  I  give  and 
bequeath  all  my  property,  real  and  personal,  to  my  wife,  only  requesting 
her,  at  the  close  of  her  life,  to  make  such  disposition  among  the  children  and 
grandchildren  as  shall  seem  to  her  good,"  it  was  held,  in  a  recent  case,  that 
the  wife  took  all  the  property,  real  and  personal,  absolutely.  Foose  v.  Whit- 
more,  82  N.  Y.  405;  s.  c.  1  Am.  Prob.  B.  577. 

It  appears  from  the  cases  cited  that  there  is  no  inflexible  rule,  nor  even 
any  general  rule.  The  intention  of  the  testator,  as  in  other  cases,  expressed, 
or  to  be  gathered  from  his  language  in  the  will,  is  held  to  govern. 

The  English  rule  is  no  better  established.  Each  case  is  found  to  be  a  law 
to  itself.    Qoodtitle  v.  Maddem,  4  East,  496;  Moor  v.  Dean,  2  Boa.  A  P.  217. 

See  Stuart  v.  Walker,  ir^fra,  p.  79 ;  Copcland  v.  Barron,  ii^flra  ;  Johnsoa 
V.  Id.  ii^a,  and  note;  Wetter  v.  Walker,  1  Am.  Prob.  R  519. 
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Stuabt,  Exegutob  vs.  Walkbr,  Administrator. 

[72  MAine,  146.] 

DSVIBE  OF  REAL  ESTATE  WITH  POWER  OF  DISPOSAL. — ^WhEN  LIFE- 
ESTATE  Ain>  WHEN  FEE. 

Where  a  ftMUtor  deyffles  an  estate  in  general  terms,  without  Bpec1fyin<;  the  na- 
tore  of  the  estate,  and  gives  the  devisee  a  power  of  disposition  of  the  property, 
proTiding  a  limitation  oyer ;  if  the  power  of  disposal  is  anconditlonal,  the  devisee 
takes  a  fee ;  if  conditioned  npon  some  certain  event  or  purpose,  he  takes  a  life 
estate  only. 

Where  an  estate  is  devised  to  a  person  expressly  for  life,  with  a  power  of  disposal 
qualified  or  unqualified,  the  devisee  takes  an  estate  for  life  only,  with  a  power 
to  dispose  of  the  reversion. 

The  testator  made  a  devise  and  hequest  (discarding  redundant  words),  running 
thus:  "  I  devise  and  hequeath  to  my  wife  the  rest  of  my  estate,  real  and  per- 
looaly  with  the  right  to  use,  sell  or  otherwise  dispose  of  the  same,  and  the  in- 
eoroe  and  increase  thereof,  according  te  her  own  will  and  pleasure,  during  her 
lifetime.  And  so  much  of  Rud  estate,  with  the  increase,  income  and  proceeds 
thereof  as  may  remain  unexpended  and  undispoeed  of  by  her  at  her  decease,  I 
give,*  Ac 

Eddy  this  devise  gives,  in  express  terms,  an  estate  to  the  wife,  limited  to  her  life- 
time, not  to  be  extended  by  any  implication  arising  from  the  power  of  ilispcsal 
aonexeil ;  the  words,  "  during  her  lifetime,''  qualifying  all  the  previous  clauses 
of  the  devise. 

Held,  also,  that  the  estate  devised,  with  its  income,  increase  and  proceeds,  real 
and  pemonal,  into  whatever  form  converted  or  appropriated,  so  far  as  the  same 
can  be  traced  and  identified,  which  remained  unexpended  by  the  wife  at  her 
death,  should  be  surrendered,  conveyed  and  paid  over  to  those  persons  who 
were  secondarily  entitled  to  the  estate  under  the  will. 

Dkmurrer  to  bill  in  equity. 

The  bill  sets  out  that  Daniel  0.  Berry  made  a  will  Septem- 
ber 15,  1873,  containing  the  devises  stated  in  the  opinion. 
After  his  death,  his  will  was  duly  probated  and  allowed,  and 
the  plaintiffs  and  widow,  Mary  Berry,  were  appointed  exec- 
utors at  the  November  term,  1873.  In  1876,  Mary  Berry  mar- 
ried Love  Straw,  with  whom  she  lived  until  July  5, 1878,  when 
she  died  intestate  and  childless,  and  Elliot  Walker  was  duly 
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appointed  administrator  on  her  estate.  The  other  defendants 
are  the  surviving  husband  and  heirs  of  Mary  Straw. 

And  the  bill  further  shows  that  the  questions  and  contro- 
versies which  have  arisen  are  mainly,  if  not  wholly,  embraced 
in  the  following  propositions : 

Mrst,  What  was  the  nature  of  the  estate  which  Mary  Berry 
took  under  the  will  of  Daniel  C.  Berry  ? 

Second,  Who  are  entitled  under  the  provisions  of  said  will 
and  acts  of  said  Mary  Straw  and  facts  above  stated,  to  have  and 
hold  the  estate,  real  and  personal,  as  above  named.  Whether 
the  heirs  and  representatives  of  said  Mary  Straw,  or  the  heirs 
of  said  Francis  L.  Sargent  and  devisees,  under  fourth  clause  of 
said  will? 

Third.  To  whom  is  the  administrator  of  the  estate  of  Mary 
Straw  to  account  for  personal  property  remaining  in  his  hands 
upon  settlement  of  his  account  ? 

Wilson  dk  Woodward^  for  the  plaintiffs. 

Charles  P,  Stetson  <&  E,  Walker^  for  the  defendants. 

Peters,  J.  A  testator  makes  the  following  devise:  ^'I 
give,  devise,  and  bequeath  unto  my  wife,  Mary  Berry,  all  the 
rest  and  residue  of  my  estate,  real  and  personal,  of  what  kind 
soever  and  wherever  situate,  with  the  right  to  use,  occupy,  lease, 
exchange,  sell  or  otherwise  dispose  of  the  same,  and  the  in- 
crease and  income  thereof,  according  to  her  own  will  and  pleas- 
ure during  her  lifetime.  Meaning  and  intending  hereby  that 
the  said  Mary  Berry  during  her  lifetime  shall  have  the  absolute 
right,  power,  and  authority  to  use  and  dispose  of,  by  sale  or 
otherwise,  all  said  devised  estate,  real  and  personal,  for  her 
own  support,  and  for  any  and  all  other  purposes  to  which  she 
may  choose  to  appropriate  it. 

"And  so  much  of  said  estate  so  devised  to  my  said  wife,  to- 
gether with  the  increase,  income  and  proceeds  thereof,  as  may 
remain  unexpended  and  undisposed  of  by  her  decease,  I  give, 
devise,  and  bequeath  unto  the  said  Finances  L.  Sargent,  her  heirs 
and  assigns  forever,  if  she  shall  be  then  living ;  and  if  not 
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liviDg,  then  to  such  children  or  child  of  said  Frances  as  may  be 
Hying  at  that  time."       , 

Did  Mary  Berry  take  a  fee  simple,  or  only  a  life  estate,  in 
the  property  devised  ? 

The  defendants  contend  that,  where  a  life  estate  is  devised, 
whether  impliedly  or  expressly  given,  with  an  unqualified  power 
of  disposal  annexed,  a  gift  or  limitation  over  is  of  no  effect. 
That  is  tme  where  the  life  estate  is  created  by  implication^  but 
not  true  where  it  is  expresdy  created  in  direct  and  positive  terms. 

A  life  estate  by  implication  usually  arises,  where  a  donor 
devises  property  generally,  without  any  specification  of  the 
quantity  of  interest,  and  adds  some  power  of  disposition  of  the 
property,  and  provides  a  remainder.  For  instance :  A.  gives  an 
estate  to  B.,  with  a  power  of  disposal  annexed,  and  a  gift  over 
to  C.  Here  is  an  association  of  purposes  and  intentions,  divisi- 
ble into  three  parts.  What  does  A.  mean  by  aU  of  them  com- 
bined?    What  is  implied  by  them? 

A.  first  gives  the  estate  to  B.  in  general  terms.     Stopping ' 
there,  by  our  revised  statutes,  he  gives  an  estate  of  inheritance. 
Bat  an  estate  in  fee  first  described,  may  be  cut  down  to  a  lesser 
estate  by  subsequent  provisions. 

A  power  of  disposal  is  annexed  by  A.  to  his  bequest  to  B: 
The  effect  of  this  depends  upon  whether  it  is  a  qualified  or  an 
Qoqnalified  power.  If  it  is  an  absolute  and  unqualified  power, 
it  really  neither  takes  from,  nor  adds  to,  the  amount  of  the 
estate  previously  given,  though  there  be  a  gift  over.  It  would 
be  merely  equivalent  to  adding  words  of  inheritance,  making 
the  gift  to  B.  and  his  heirs  and  assigns.  But  those  words  were 
implied  before.  The  law  presumes  in  such  case,  that  a  tes- 
tator superadds  the  unlimited  power  of  disposal,  to  make  his  in- 
tention as  emphatic  and  unequivocal  as  possible.  The  gift 
over  in  such  case,  is  regarded  as  repugnant  to  and  controlled 
by  prior  provisions.  There  is  nothing  to  go  over.  A  man 
eannot  give  the  same  thing  twice.  Having  given  it  once,  it  is 
Dot  his  to  give  again.  Such  a  devise  comes  within  the  prin- 
ciple of  the  class  of  cases  where  a  testator  gives  an  estate  of  in- 
heritance, and  then  undertakes  to  provide  that  the  devisee  shall 
not  alien  the  property ;  or  that  it  shall  not  be  taken  for  his 
Vol.  II.— 6 
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debts ;  or  that  he  shall  dispose  of  it  in  some  particnlar  way  in- 
dicated ;  provisions  which  are  powerless  to  control  the  prior 
gifts. 

But  where  the  power  of  disposal  is  not  an  absolute  power, 
bnt  a  qnaliiied  one,  conditioned  upon  some  certain  event  or 
purpose,  and  there  is  a  remainder  or  devise  over,  then  the 
words  last  used  do  restrict  and  limit  the  words  first  used,  and 
have  the  force  and  efficacy  to  reduce  what  was  apparently  an 
estate  in  fee  to  an  estate  for  life  only.  Thus:  A.  gives  an 
estate  to  B.,  with  the  riglit  to  dispose  of  as  much  of  it,  in  his 
lifetime,  as  he  may  need  for  his  support,  and  if  anything  re- 
mains unexpended  at  B.'s  death,  the  balance  to  go  to  G.  Here 
there  may  be  something  to  go  over.  B.  is  to  dispose  of  the 
estate  only  for  certain  specified  purposes.  He  can  defeat  the 
remainder,  only  by  an  execution  of  the  power.  The  clear  im- 
plication of  such  a  bequest,  taking  all  its  parts  together,  is  that 
B.  is  to  possess  a  life  estate.  Here  a  life  estate  is  implied,  and 
is  not  expressly  created. 

But  A.  makes  this  devise :  ^^  I  give  to  B.,  my  estate  to  have 
and  hold  during  his  lifetime  and  no  longer,  with  the  right  to  dis- 
pose of  all  the  same  during  his  lifetime,  if  he  pleases  to  do  so, 
and  any  unexpended  balance  I  give  to  C."  Ilere  a  life  estate 
is  expressly  created,  instead  of  arising  by  implication.  Here, 
an  absolute  and  unqualified  power  of  disposal  annexed,  does 
not  enlarge  the  estate  to  a  fee.  Where  an  estate  is  expressed, 
it  need  not  be  implied.  Absolute  control  does  not  amount  in 
such  case  to  an  absolute  ownership.  There  is  no  conflict  be 
tween  the  three  parts  of  such  a  devise.  Each  clause  in  the 
combination  may  be  literally  executed.  They  are  in  no  wise 
inconsistent  with  each  other. 

An  examination  of  the  cases  invoked  to  the  aid  of  the  de- 
fendants, shows  that  all  or  nearly  all  of  them  pertain  to  life 
estates  by  implication,  and  are  mostly  instances  where  the  pur- 
pose was,  not  to  extend  a  life  estate,  but  to  reduce  what  was 
apparently  an  estate  in  fee.  In  some  of  the  cases  cited,  may  be 
found  general  expressions  appropriate  enough  in  the  connec- 
tion where  used,  which  would  be  misleading  when  applied  to 
devises  such  as  the  one  now  presented. 
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The  English  cases  cited  fail  to  sustain  the  defendants'  view. 
As  favorable  a  casa  as  any  upon  their  briefs,  is  ParneU  v.  Par- 
fidly  L.  R.  0  Ch.  Div.  96.  There  the  words  of  the  testator 
were:  '*Igive  and  devise  to  my  wife,  mj  real  and  personal 
property  for  her  sole  nse  and  benefit.  It  is  my  wish  that  what- 
ever property  my  wife  might  possess  at  her  death,  be  equally 
divided  among  my  children."  The  question  was,  whether  the 
property  was  affected  by  a  trust  for  the  benefit  of  the  children, 
which  would  debar  the  widow,  then  living,  from  disposing  of 
it  The  court  replied  that  there  was  no  definite  gift  over  and 
DO  tmst.  It  will  be  noticed  that  the  gift  was  absolute,  and  not 
in  any  express  words  limited  to  an  estate  for  life.  Breton  v. 
Jtodkett,  Id.  95,  is  also  much  relied  upon  by  the  defendants. 
Id  that  case  it  was  declared  that  a  gift  for  life,  to  the  wife  of 
the  giver,  of  farming  stock  and  materials,  she  not  to  be  liable 
for  diminution  or  depreciation,  gave  an  absolute  property  in 
those  articles  which  ip^io  iisu  consumuntur.  The  question  was, 
whether  the  widow  was  entitled  to  the  proceeds  on  a  sale  of 
the  articles.  But  that  case  is  an  exception  to  the  general  rule. 
*'  There  is  an  exception  to  the  rule  in  case  of  the  bequest  for 
life  of  specific  things,  such  as  corn,  hay,  and  fruits,  of  which 
the  nse  consists  in  the  consumption.  Sush  a  gift  is  in  most 
eases,  of  necessity,  a  gift  of  the  absolute  property."  1  Jarman 
on  Wills,  5th  ed.  (liigelow),  p.  *87i),  and  cases  in  note.  In 
MerrUl  v.  Emery^  10  Pick.  512,  it  is  said,  "  that  where  the 
use  of  things  is  given,  which  are  necessarily  consumed  by  the 
use,  the  gift  is  absolute,  and  tlie  limitation  over  is  void.''  It 
is  plain  enough  that  the  principle  of  those  cases  does  not  apply 
to  the  case  at  bar. 

Nor  do  our  own  cases  support  the  position  advocated  by 
the  defendants.  In  no  case  in  this  State  has  it  been  directly  or 
indirectly  held  that,  where  there  is  a  devise  for  life  in  express 
terms,  a  power  of  disposal  annexed,  can  enlarge  it  to  a  fee.  In 
most  instances  the  question  involved  has  been  whether  the  gift 
to  the  primary  legatee  was  absolute  or  qualified,  in  view  of  the 
ambiguous  or  contradictory  expressions  used ;  the  decisions 
being  based  upon  the  supposed  intention  of  the  testator  as  col- 
lected from  the  whole  wilL 
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The  only  point  neceBsarily  decided  in  Hamsdell  y.  RamsdeU^ 
21  Maine,  288,  was,  that  the  title  to  property  passed  to  a  pur- 
chaser, where  the  donee  had  sold  the  property  under  a  power 
of  disposal  and  converted  the  proceeds  of  the  same  to  his  own 
use.  The  opinion  generalizes  considerably  upon  the  doctrine 
of  the  books  upon  this  snbject-matter,  and  some  of  its  general 
statements  would  be  more  appropriate  to  the  facts  of  that  case 
than  to  this.  Still,  the  case  demonstrates  that  the  learned 
jurist  who  pronounced  the  judgment  in  that  case,  had  in  view 
an  estate  for  life,  created  by  implication,  and  not  one  expressly 
created.  The  distinction  set  up  here  was  clearly  acknowledged 
there.  The  household  goods  were,  in  that  case,  decided  to  he 
the  property  of  Sarah  Crumpton  only  to  the  extent  of  a  life 
estate  therein,  because  expressly  so  declared  in  the  will ;  and  a 
different  rule  was  applied  to  the  other  property  devised,  for 
the  reason  that  the  donee's  interest  in  such  other  property  was 
not  limited  to  a  life  estate  by  any  express  word  in  the  wilL  It 
is  there  said :  '^  It  cannot  be  reasonably  supposed  that  it  could 
be  the  intention  of  the  testator  to  give  only  an  estate  for  life, 
unless  there  be  words  clearly  declaring  such  an  intention.'^ 

That  the  general  principle  enunciated  in  Ram^dell  v. 
Jiamadell,  was  intended  to  apply  only  to  a  life  estate  created 
by  implication,  is  made  more  manifest  in  Pickering  v. 
Zangdony  22  Maine,  413;  in  which  the  court  expressed  its 
inability  to  extend  into  a  fee  an  estate  which  was  by  the 
testator  expressly  described  as  being  for  a  lifetime.  And 
it  is  in  the  latter  case  said,  '^  The  general  intent  to  dispose 
of  the  whole  of  the  property,  cannot,  therefore,  authorize  the 
court  to  destroy  or  disregard  the  other  and  difierent  purpose 
to  give  to  Paul  and  his  wife,  estates  for  life."  In  McLeUan  v. 
TameTy  15  Maine,  436,  the  same  judge  who  delivered  the  judg- 
ments in  the  two  cases  before  named,  said :  '^  If  it  were  ad- 
mitted that  a  power  of  disposal  existed,  she  would  not  take  a 
fee,  there  being  an  express  devise  to  her  for  life." 

In  Jones  v.  Bacon^  68  Maine,  34,  it  was  held  that  an  abso- 
lute power  of  disposal  in  the  first  taker,  renders  a  subsequent 
limitation  repugnant  and  void.  But  that  was  a  case  where  the 
contention  was,  whether  the  first  taker  had  or  not  an  estate  for 
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life  bj  an  implication  from  all  parts  of  the  will  construed 
together.  The  language  of  the  will  there  was,  ^^As  to  the  res- 
idue of  my  estate,  I  give  and  beqaeath  the  same  to  my  beloved 
wife."  These  are  words  of  inheritance.  It  would  have  been  a 
different  thing  altogether  had  the  testator  said,  ^^  I  give  and 
bequeath  the  same  to  my  wife  for  her  lifetime,^^  In  that  case 
the  bequest  was  in  general  terms,  unqualified,  except  by  the 
limitation  over ;  while  in  the  case  at  bar  the  bequest  is  for  a 
lifetime  only.  Jones  v.  Bacon  falls  within  the  rule  laid  down 
in  RamsdeU  v.  HamedeU^  supra;  although  both  cases  are  in 
conflict  with  the  case  of  Smith  v.  Belly  6  Pet.  68,  a  case  differ- 
ing somewhat  from  many  of  the  authorities.  See  CUfford  v. 
Ckoaie^  100  Mass.  at  page  346. 

In  Sham  v.  Hussey^  41  Maine,  495,  the  doctrine  is  truly 
stated ;  that  a  devise  of  land  to  another,  generally  or  indefinite- 
ly, with  a  power  of  disposing  of  it,  amounts  to  a  devise  in  fee ; 
but  that,  where  a  testator  gives  to  the  first  taker  an  estate  for 
life,  only  by  certain  and  express  terms,  the  fee  does  not  vest  in 
the  l^atee.  Other  cases  clearly  illustrate  the  same  rule.  Fox 
V.  JRufneryj  68  Maine,  121 ;  Wa^rren  v.  WM^  Id.  133 ;  Jones  v. 
Leeman^  69  Maine,  489;  Starr  v.  MoEwan^  Id.  834.  The 
question  is  most  elaborately  and  exhaustively  examined  in  cases 
in  New  York  and  New  Hampshire,  a  reference  to  which  saves 
tbe  necessity  of  citing  and  comparing  a  long  list  of  authorities. 
Burleigh  v.  Gloughy  52  N.  H.  267;  Jackson  v.  Rdbvns^  16 
Johns.  537.  Some  of  the  later  English  chancery  cases  cast 
.  light  upon  the  question.  In  re  Stringer^s  Estate^  L.  B.  6  Chan. 
Div.  1\  In  re  Hutchinson^  L.  R.  8  Chan.  Div.  540 ;  White  v. 
Eighty  L.  S.  12  Chan.  Div.  751.  The  Massachusetts  cases, 
when  correctly  understood,  are  not  in  opposition  to  the  doc- 
trine. Their  latest  case  affirms  it.  Ayer  v.  Ayer^  128  Mass. 
575. 

The  text  books  sustain  the  doctrine  fully.  Chancellor  Kent 
says :  "  If  an  estate  be  given  to  a  person  generally  or  indefinite- 
ly, with  a  power  of  disposition,  it  carries  a  fee ;  unless  the  tes- 
tator gives  to  the  first  taker  an  estate  for  life  only,  and  annexes 
a  power  of  disposition  of  tbe  reversion.  In  that  case,  the  ex- 
press limitation  for  life  will  control  the  operation  of  the  power* 
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prevent  it  from  enlarging  the  estate  to  a  fee."    4  Kent's  Com. 
*585. 

Cruise  says,  '^Although  a  devise  to  a  person  generally,  with 
a  power  to  give  and  dispose  of  the  estate  as  he  pleases,  creates 
an  estate  in  fee  simple ;  yet  where  an  estate  is  devised  express- 
ly for  life,  with  a  power  of  disposal,  the  devisee  will  only  take 
an  estate  for  life,  with  a  power  to  dispose  of  the  reversion/^ 
Cruise  Dig.  tit.  88,  e.  13,  §  6. 

Bacon  says,  that  ^'devises  by  implication  are  allowed  where 
the  intention  may  be  presumed,  though  it  be  not  expressed  in 
plain  words ;  yet  there  is  no  room  for  such  construction  where 
a  devisee  has  an  estate  given  him  by  express  words  in  the  will ; 
for  that  would  be  to  overrule  the  plain  meaning  of  the  testator 
against  his  own  words."    (Abr.  Leg.  and  Dev.  G.) 

In  1  Roper's  Leg.  *643,  it  is  said :  "  Where  a  particular 
estate  is  limited  in  the  instrument,  followed  by  a  declaratioD 
that  the  legatee  may  dispose  of  the  fund,  he  will  not  take  a 
beneficial  interest  in  the  capital.  He  will  have  a  mere  power 
to  dispose  of  it,  and  no  more ;  because,  where  a  limited  inter- 
est is  expressly  given,  its  enlargement  by  implication  will  not 
be  permitted." 

Jarman  says :  '^  If  there  is  a  distinct,  positive  gift  (to  the 
primary  legatee),  and  the  intention  is  express,  nothing  that 
afterwards  follows  can  affect  the  construction  of  the  positive 
gift."  1  Jar.  Wills,  5th  ed.  (Bigelow),  *873,  and  cases  in 
notes.     See  Ward  v.  Emery^  1  Curtis,  425. 

A  doubt  is  raised  by  the  defendants,  whether,  in  the  present  • 
case,  there  is  a  devise  for  life  by  express  limitation.  Nothing 
could  be  much  plainer;  all  her  rights  and  powers  are  limited 
by  her  duration  of  life.  The  words  "during  her  lifetime" 
qualify  all  preceding  words  in  that  clause  of  the  will ;  affect- 
ing both  the  quantum  of  interest  in  the  estate  and  the  power 
of  disposal.  Any  other  construction  would  expunge  from  the 
will  most  of  the  provisions  in  it.  Tlie  testator  gives  a  fee  in 
other  instances  in  apt  and  proper  terms,  whenever  he  designs 
to  do  so.  He  appoints  executors;  makes  careful  provisioDS 
appertaining  to  the  expected  remainder;  significant  evidence 
of  the  intention.     An  estate  for  life  is  not  for  more  than  life^ 
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bat  for  life  onlj.     The  maxim  expreMumfdcit  cessare  taciturn 
governs. 

We  have  no  doubt  that  the  estate  devised  to  the  wife, with 
all  the  income,  increase  and  proceeds  of  it,  real  and  personal,  into 
whatever  form  appropriated  or  converted,  so  far  as  the  same 
can  be  traced  and  identified,  which  remained  unexpended  at 
her  death,  should  be  surrendered,  paid  over  and  applied  accord- 
ing to  the  prayer  of  the  bill.  That  the  same  rule  applies  to 
the  proceeds  of  the  property  sold  by  the  widow,  and  not  ex- 
pended at  the  time  of  her  death,  as  to  the  original  property 
itself,  is  determined  in  HaU  v.  OtiSj  71  Maine,  H26. 

Demurrer  overruled.  Bill  sustained ;  with  decree  as  indi- 
cated in  opinion ;  without  costs. 

Appletox,  C.  J.,  Walton,  Danfobth,  Viboin  and  Ljbbby, 
JJ.,  concurred. 


See  Foote  ▼.  Saunders,  arUe^  and  note ;  Copeland  v.  Banon,  infra; 
Johnson  y.  Id.  infra,  and  note  ;  Wetter  v.  Walker,  1  Am.  Prob.  R  619. 


Britt  vs.  Smith. 

[86  North  Carolina,  806  ] 

RSSIDUART   BEQUEST  OF  PBE80NALTT.  — RiOHT  TO    POSSESSION    OB 

SALE  OF  PEBI8HABLE  ABTIOLES. 

The  rule,  that  where  personal  property  is  given  by  will  to  one  for  life  with 
rsosioder  over,  the  executor  shall  seU  so  much  of  it  as  fs  of  a  perishable  na- 
ture, applies  only  to  the  case  of  a  residuary  bequest  giYen  eo  nomine  as  such ; 
■nd  thi^  rule,  being  one  of  construction,  must  be  relaxed  when  necesaary  to 
gire  effisct  to  the  intention  of  the  testator. 

A  tettstor  dcTised  and  bequeathed  to  his  wife  during  her  life  all  his  land  and  aU 
bis  personal  property,  and  in  a  subsequent  clause  of  the  will  (after  certain  spe- 
cific legacies)  he  gtive  his  sister  at  the  death  of  his  wife  all  the  balance  of  his 
persona!  property  of  every  description,  not  heretofore  disposed  of;  at  his  doHth, 
the  personal  property  consisted  of  farming  implements,  crop,  stock,  notes,  dc. 
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Htidj  that  the  widow  ib  entitled  to  have  the  specific  articleB  of  personalty  driir 
ered  to  her  as  tenant  for  life. 


Civil  action  for  constrnction  of  will. 

This  action  is  brought  by  the  personal  representative  of 
B.  H.  Smith,  deceased,  for  the  purpose  of  having  ascertained 
the  respective  rights  of  the  defendants,  Tabitha  £.  Smith  and 
Zilpha  M.  Edwards,  under  the  will  of  the  said  Smith,  the  said 
Tabitha  E.  being  his  widow,  to  whom  was  given  his  estate  real 
and  personal  for  life,  and  the  said  Z.  M.  Edwards  being  his 
sister,  to  whom  his  personalty  was  given  in  remainder.  The 
will  provides  as  follows : 

'^  Item  1.  I  leave  and  devise  to  my  beloved  wife,  Tabitha 
E.  Smith,  during  her  natural  life  or  widowhood,  all  of  mv 
landed  estate  that  I  may  possess  at  my  death,  and  also  all  of 
my  personal  property  under  same  restrictions  as  that  of  my 
real  estate,  except  as  is  hereinafter  provided ;  and  after  her 
death  or  widowhood,  and  if  I  should  have  no  heirs  of  my  body, 
then  I  give  and  devise  to  W.  F.  Edwards'  two  daughters,  Cor- 
'  nelia  and  Zilpha,  all  of  my  real  estate  in  fee. 

^'  Item  2.  I  devise  at  my  death  that  my  administrator  shall 
pay  to  Bichard  G.  Smith  and  Elizabeth  J.  Smith,  children  of 
my  half  brother,  Thomas  Smith,  the  sum  of  three  hundred 
dollars  each,  to  be  paid  out  of  my  personal  property. 

''  Item  3.  I  give  and  devise  to  my  sister,  Z.  M.  Edwards, 
wife  of  W.  F.  Edwards,  at  the  death  of  my  wife,  all  the  bal- 
ance of  my  personal  property  of  every  description,  not  hereto- 
fore disposed  of,  to  have,"  &c. 

The  testator  died  possessed  of  the  tract  of  land  whereon 
he  resided,  and  of  personalty  consisting  of  hogs,  cattle,  a  horse 
and  mule,  corn,  cotton,  pork,  lard,  bacon,  wheat,  farming  uten- 
sils, household  and  kitchen  furniture,  cash  on  hand,  and  notes 
and  accounts  amounting  to  some  $1,400.  The  notes  and  ac- 
counts have  been  collected,  and  the  money  used  in  paying  the 
money  legacies  under  the  will  and  the  debts  of  the  testator, 
leaving  a  balance  in  the  hands  of  the  administrator  of  some 
$320. 

The  question  presented  is,  whether  the  administrator  shall 
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deliTer  the  personalty  in  kind  to  the  widow  as  tenant  for  life, 
or  whether  he  shall  convert  it  into  money  and  pay  her  the  in- 
terest only,  reserving  the  principal  to  be  paid,  upon  her  death, 
to  the  sister  as  remainder-man,  and  the  court  held  that  plaintiff 
deliver  the  same  to  the  defendant,  Tabitha,  from  which  ruling 
the  defendant,  Zilpha  M.  Edwards,  appealed. 

Megars.  Grainger  <k  Brya/n^  f qr  plaintiff. 

Mr.  W.  C.  Mv/nroe^  for  defendant. 

RuFFiN,  J.  There  can  be  no  mistaking  the  rule  as  laid 
down  in  Smith  v.  Barham^  2  Dev.  Eq.  420 ;  Jones  v.  Simmons^ 
7  Ired.  Eq.  178,  and  Ritch  v.  Morris,  78  N.  C.  377,  and  which 
most  be  taken,  as  was  said  by  Mr.  Justice  Bynum  in  the  last 
of  these  cases,  as  the  settled  doctrine  in  this  State.  It  is,  that 
whenever  personal  property  is  given,  in  terms  amounting  to  a 
residuary  bequest,  to  be  enjoyed  by  persons  in  succession,  the 
interpretation  the  court  puts  upon  the  bequest  is,  that  the  per- 
sons indicated  are  to  enjoy  the  same  in  succession ;  and  in  order 
to  give  effect  to  its  interpretation,  the  court,  as  a  general  rule, 
will  direct  so  much  of  it  as  is  of  a  perishable  nature  to  be  con- 
verted into  money  by  the  executor,  and  the  interest  paid  to 
the  legatee  for  life,  and  the  principal  to  the  person  in  re- 
mainder. 

The  rule,  though  declared  by  the  courts  of  England  so  long 
ago  as  the  time  of  Lord  Eldon  in  Howe  v.  The  Earl  of  Dart- 
mouthy  7  Yes.  137,  and  frequently  affirmed  since,  has  never 
been  a  favorite  one  with  those  courts ;  and  the  effect  of  the 
later  cases  has  been  to  allow  very  slight  indications  of  a  con- 
trary intention,  on  the  part  of  a  testator,  to  prevent  its  applica- 
tion {Morgan  v.  Morgan,  14  Beavan,  72),  and  such  certainly 
has  been  the  tendency  of  the  decisions  made  in  this  court,  as 
Eoay  be  seen  by  reference  to  Taylor  v.  Bond,  Busb.  Eq.  5 ; 
WUUams  v.  Gotten,  3  Jones'  Eq.  895 ;  and  Chamhers  v.  Bum- 
pass,  72  N.  C.  429. 

So  far  as  we  have  been  able  to  inform  ourselves,  from  a 
critical  examination  of  all  the  adjudications  upon  the  subject, 
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to  which  we  have  access,  no  operation  has,  in  any  inBtance^ 
been  given  to  the  rule,  save  in  the  case  of  a  residuary  hequesty 
given  €0  nomine  as  such.  In  Smith  v.  Barham^  supra,  the 
very  point  seems  to  have  been  made — the  language  of  the 
judge  who  delivered  the  opinion,  being  thus :  "  It  is  clear,  that 
where  a  residue  is  given  as  suchj  it  is  to  be  sold  bj  the  execu- 
tor. The  several  things  are  not  given,  the  testator  supposing 
them  not  worth  giving  as  oprpora,  not  knowing  how  much  or 
which  of  them  it  may  be  necessary  to  sell  for  the  payment  of 
debts  or  other  legacies."  So  too,  by  the  Court  of  Appeals  of 
South  Carolina,  in  Patterson  v.  Devlin^  1  McMuUen's  Eq.,  459, 
in  the  case  of  a  bequest  of  articles  necessarily  consumable  in 
the  use,  to  one  for  life  with  remainder  over,  a  conversion  by 
sale  was  allowed,  upon  the  ground  that  it  had  been  given  as  a 
residuum  of  the  testator's  estate — he  having  disposed  of  its 
bulk  in  previous  clauses  of  his  will,  to  those  for  whom  it  was 
his  purpose  mainly  to  provide — and  the  reason  expressly  as- 
signed for  making  the  decree  is,  that  it  was  a  residuary  be- 
qnest,  made  up  of  the  odds  and  ends  of  his  estate,  and  consist- 
ing of  things  ditBcult  to  enumerate,  the  possession  of  which 
was  not  deemed  of  consequence  to  the  life-tenant,  and  not 
essential  to  the  enjoyment  of  other  provisions  made  for  him. 

If  such  be  the  true  test  for  the  application  of  the  rule,  what 
a  gross  misapplication  would  it  be  to  allow  it  to  operate  in  this 
case !  Ilere,  the  bequest  to  the  wife,  while  in  a  certain  sense 
it  may  be  said  to  consist  of  the  residue  of  the  estate,  that  is, 
the  surplus  after  the  payment  of  debts  and  special  legacies,  dif- 
fers in  every  material  circumstance  from  the  residue  spoken  of 
in  those  two  cases.  So  far  from  being  made  up  of  worthless 
corpora,  or  the  fragments  of  the  estate,  it  embraces  the  whole 
thereof,  with  the  slight  exception  of  six  hundred  dollars,  given 
in  the  way  of  pecuniary  legacies,  and  to  be  paid,  as  he  most 
have  known,  without  resorting  to  a  sale ;  and  it  is  composed 
too  of  articles  of  the  very  first  necessity  and  daily  consump- 
tion, and  such  as  he  must  have  had  all  the  while  before  his 
eyes. 

But,  at  most,  the  rnle  is  one  of  construction,  designed  to 
give  effect  to  the  intention  of  the  testator,  and  will  yield  when- 
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ever  he  manifests  a  different  one,  or  when  it  cannot  bo  applied 
without  defeating  what  seems  to  be  his  main  purpose ;  and  it 
\6  therefore  the  duty  of  the  conrt,  in  every  sach  case  to  look  at 
the  whole  will,  to  ascertain  if  possible  the  intention  there  dis- 
closed. 

Looking  at  the  one  we  are  now  called  on  to  constrae,  we 
are  stmck  at  the  very  oatset  with  the  strong  purpose  mani- 
fested by  the  testator,  to  make  an  ample  and  certain  provision 
for  his  wife.  By  one  comprehensive  clause  he  gives  her  all 
bis  hinds  for  life,  and  with  the  slight  exceptions  indicated,  all 
bis  personalty,  the  latter  consisting,  in  a  great  degree,  of  arti- 
cles absolutely  essential  to  the  enjoyment  of  the  former,  and 
indeed,  we  may  say,  necessary  to  her  immediate  comfort  and 
support,  and  such  as  she  could  not  supply,  in  the  event  of  a 
sale,  without  incurring  debt,  or  other  inconvenience. 

We  cannot,  therefore,  for  one  moment  suppose  that  con- 
trary to  his  express  words  thus  used,  his  real  intention  was  not 
to  give  her  any  part  of  his  personal  property,  but  that  it  was 
designed  that  his  representative  should  sell  the  same,  and  pay 
ber  its  annual  income  fpr  life ;  that  his  lands  were  to  lie  idle 
for  want  of  animals  and  implements  to  work  it ;  his  home 
abandoned  for  tbb  lack  of  furniture  to  render  it  habitable ; 
that  for  a  bed  upon  which  to  lie  she  should  become  a  debtor  to 
bis  estate;  and  all  this  for  the  benefit  of  a  sister  whose  claims 
upon  him  he  evidently  regards  as  secondary  to  those  of  his 
wife.  Nor  are  we  left  to  mere  inference  in  the  matter.  The 
will  itself,  in  the  very  clause  in  which  provision  for  his  sister 
is  made,  bears  strong,  substantive  proof  as  to  his  real  intention. 
The  words  used  are  as  follows  :  "  I  give  to  my  sister  Zilpha 
M.  Edwards,  cU  the  death  of  my  wif 6  all  the  balance  of  my 
personal  property  of  every  description  not  heretofore  disposed 
of."  Why  speak  of  its  being  ^^  property  of  every  description^^ 
at  the  death  of  his  wife,  if  it  was  intended  that  it  should  be 
converted  into  money,  and  could  therefore  be  of  but  one  de- 
scription ? 

It  is  the  duty  of  the  administrator  to  assent  to  the  legacy 
in  favor  of  the  testator's  wife,  and  to  deliver  to  her  the  money 
in  his  hands  and  other  .personal  property,  taking  an  inventory 
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for  the  benefit  of  the  remainderman,  of  all,  except  sach  as 
must  be  necessarilj  consumed  in  its  use. 

A  judgment  may  be  drawn  in  accordance  with  this  opinion. 

No  error. 

Judgment  accordingly. 


See  Brannock  v.  Stocker,  ii^^a,  and  note. 


PALMBB,  ExECUTOB  V8.   Hobk. 

[84  New  York,  616.] 

Meaning  of  ^^ issue"  and  '^ children''  as  including  '^okand- 

children." 

• 

A  testator  directed  his  execatora  to  divide  the  sam  of  $20,000  into  as  many  aharea 
as  there  should  be  lawfal  issue  of  my 'deceased  nephew,  Matthew  Horn,  living^  at 
his  death,  and  to  invest  the  same  and  apply  the  income  of  each  of  said  shares 
"  to  the  use  of  each  of  said  cliildreo  respectively."  At  the  time  of  the  execu- 
tion of  the  win  and  of  testator's  death,  Horn  had  living  three  children  and 
seven  grandchildren,  two  of  them  children  of  a  deceased  danghter.  Held,  that 
the  provision  did  not  include  any  of  the  grandchildren. 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  entered  upon  an 
order  which  affirmed  a  judgment  entered  upon  a  decision  of 
the  court  on  trial  at  Special  Term. 

This  action  was  brought  by  plaintiffs  as  executors  of  the 
will  of  Frances  B.  Hegeman,  deceased,  to  obtain  a  constmction 
of  certain  clauses  in  her  will.  The  only  one  in  question  here 
was  the  seventh  clause,  which  is  set  forth  in  the  opinion,  with 
the  facts  pertaining  thereto. 

Milton  A.  Fowler^  for  appellant. 
John  Reynolds^  for  respondents. 
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ElbLj  J.  This  action  was  brought  to  obtain  a  constrnction 
of  the  will  of  Frances  B.  Hegeman,  deceased.  The  seyentb 
daoBe  of  the  will  only  needs  consideration  upon  this  appeal^ 
and  that  is  as  follows :  ^'  To  divide  the  sum  of  twenty  thou- 
sand dollars  into  as  many  shares  as  there  shall  be  lawful  issue 
of  my  deceased  nephew,  Matthew  Horn,  living  at  my  death, 
and  to  invest  the  same  and  apply  the  interest  and  income  from 
each  of  said  shares  to  the  use  of  each  of  the  said  children 
respectively,  and  as  they  respectively  depart  this  life  to  pay 
over  the  principal  of  said  share  to  their  lawful  issue,  share  and 
ihare  alike." 

The  will  was  executed  in  1876,  and  the  testatrix  died  in 
1S77.  At  both  dates  there  were  living  three  children  of  Mat- 
thew Horn,  the  defendants,  Mrs.  Sutton,  Mrs.  Haight  and  Mrs. 
Ely.  Another  child  of  Matthew,  Mrs.  Berry,  died  in  Novem- 
ber, 1872,  leaving  two  children,  the  appellants,  NelUe  Berry 
and  Charles  Berry,  who,  at  the  death  of  the  testatrix,  were 
under  eight  years  old. 

Mrs.  Sutton,  Mrs.  Haight  and  Mrs.  Ely  claim  that  they  are 
the  *'kwful  issue  "  and  "  children  "  of  Matthew  Horn  intended 
by  the  seventh  clause  of  the  will ;  and  it  is  claimed  on  behalf 
of  the  two  infant  appellants  that  they  also  are  included  among 
■*  the  issue"  and  ^'children"  of  Matthew,  within  the  meaning 
of  that  clause.  The  Supreme  Court  has  determined  that  they 
ire  not  so  included ;  and  whether  that  determination  is  right, 
ffi  the  sole  question  for  our  solution. 

The  word  ^^  issue"  is  an  ambiguous  term.  It  may  mean 
descendants  generally  or  merely  children ;  and  whether  in  a 
^  it  shall  be  held  to  mean  the  one  or  the  other,  depends 
upon  the  intention  of  the  testator  as  derived  from  the  context 
of  the  entire  will,  or  such  extrinsic  circumstances  as  can  be 
considered.  (Doe  ex  dem.  Cannon  v.  Hucastlej  8  C.  B.  876 ; 
fCdph  V.  Carrich,  L.  R.  1 1  Ch.  Div.  873 ;  Earl  of  Orford  v. 
ChurehUly  3  Yes.  &  B.  59,  67.)  In  England,  at  an  early  day, 
it  was  held,  in  its  primary  sense,  when  not  restrained  by  the 
context,  to  be  co-extensive  and  synonymous  with  descendants, 
mmprehending  objects  of  every  degree.  But  it  came  to  be 
apparent  to  judges  there  that  such  a  sense  given  to  the  term 
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would,  iu  most  cases,  defeat  the  intention  of  the  testator,  and 
hence  in  the  latter  cases  there  is  a  strong  tendency,  unless  re* 
strained  bj  the  context,  to  hdld  that  it  has  the  meaning  of  chil- 
dren. It  will  at  least  be  held  to  have  such  meaning  upon  a 
slight  indication  in  other  parts  of  the  will  that  such  was  the 
intention  of  the  testator.  (2  Jarman  on  Wills  [R.  &  T.  ed.], 
635 ;  2  Redf.  on  Wills  [2d  ed.],  34,  37,  and  note.)  And  sub- 
stantially the  same  rule  of  construction  prevails  in  thiR  country. 
In  4  Kent's  Com.  278,  in  a  note,  the  learned  chancellor  said : 
*'  The  term  issue  may  be  used  either  as  a  word  of  purchase  or 
of  limitation,  but  it  is  generally  used  by  the  testator  aa  synonj- 
mous  with  child  or  children." 

Ilere  it  is  clear  from  indications  found  in  this  will,  that  the 
testatrix  used  the  term  *'  issue  "  as  synonymous  with  children. 
She  did  so  in  several  clauses  of  the  will,  and  in  the  very  clause 
under  consideration  the  words  "said  children"  refer  to  the 
"  lawful  issue  "  before  specified.  By  the  word  "  children  "  the 
testatrix  heraelf  has  interpreted  the  word  "issue." 

A  case  very  much  in  point  is  In  re  Ilqpkin^  Trusts  (L.  R. 
9  Ch.  Div.  131).  In  that  case  a  testator  by  his  will  gave  a 
fund  to  trustees,  in  trust  for  the  lawful  issue  of  F.  II.  surviv- 
ing him,  equally  to  be  divided  between  them,  if  more  than  one, 
and  if  but  one,  then  for  such  only  child^  with  a  gift  over  in 
default  of  issue  of  F.  H.  The  issue  of  F.  H.  who  survived 
him  were  a  son,  a  daughter,  four  children  of  the  son,  and  six 
children  of  a  deceased  daughter.  It  was  held  that  by  the  use 
of  the  word  "child"  the  testator  had  himself  interpreted  the 
word  "issue,"  and  that  the  word  "issue"  must  be  restricted  to 
children,  and  that  the  fund  should  go  in  moieties  to  the  sur- 
viving son  and  danghter.  In  Baker  v.  Bayldon  (31  Beav. 
209),  a  testator  gave  legacies  to  his  nieces,  with  power  to  his 
executors  to  settle  them  on  his  nieces  for  life,  and  at  their 
deaths  for  the  benefit  of  their  "issues."  He  also  gave  them 
his  residue,  with  like  power  to  settle  it  on  his  nieces  and  for 
the  benefit  of  "  their  respective  children,"  as  provided  with 
respect  to  the  legacies.  It  was  held  that  the  testator,  by  the 
subsequent  use  of  the  word  "children,"  had  explained  what  he 
meant  by  the  word  "  issues,"  and  that  the  children  of  nieces 


PALMER   V.   HORN.  95 

t<M)k,  to  the  exclasion  of  grandchildren.  (See,  also,  King  v. 
Savage,  121  Mass.  303,  and  Taylor  v.  Taylor,  68  Penn.  484.) 

But  the  farther  claioi  is  made  that  the  word  ^'  children^^'  in 
the  seventh  clause,  was  used  in  an  enlarged  sense,  and  was  in- 
tended to  inclade  all  the  '*  issue  "  of  Matthew  Horn,  immediate 
and  remote,  and  hence  the  infant  appelJants.  But  such  a  con- 
strnctioD  wonld  be  unwarranted.  It  is  a  general  rule  that  the 
word  "children"  must  be  understood,  in  wills,  in  its  primary 
sense  and  simple  signification,  when  that  can  be  done,  and 
always  when  there  are  any  persons  in  existence  at  the  date  of 
the  will,  or  before  the  devise  or  legacy  takes  efi^ect,  answering 
sncb  meaning  of  the  term.  Where  the  term  has  received  a 
lar]ger  and  more  extensive  constraction,  as  synonymous  with 
isene,  it  has  generally  been  based  upon  something  in  the  will, 
QDle<»  it  resulted,  as  just  intimated,  from  the  fact  that  there 
were  no  children  in  existence.  The  rule  is  well  stated  thus  in 
MmcaU  v.  Carow  (7  Pai.  32s) :  '^  Thp  word  '  children,*  in  com- 
mon parlance,  does  not  include  grandchildren,  or  any  others 
than  the  immediate  descendants  in  the  first  degree  of  the  per- 
sons named  as  the  ancestor.  But  it  may  include  them  where 
it  appears  there  were  no  i^ersons  in  existence  who  would  an- 
swer to  the  description  of  children,  in  the  primary  sense  of  the 
word,  at  the  time  of  making  the  will ;  or  where  there  could 
not  be  any  such  at  the  time  or  in  the  event  contemplated  by 
the  testator ;  or  where  the  testator  has  clearly  shown,  by  the 
nse  of  other  words,  that  he  used  the  word  '  children '  as  synon- 
jmons  with  descendants,  or  issue,  or  to  designate  or  include 
illegitimate  offspring,  grandchildren  or  stepchildren."  (See, 
alfio,  FMs  EscTB.  v.  Yanaita,  21  N.  J.  Eq.  84;  lietvea  v.  jSr^^- 
»i€r,  4  Ves.  698 ;  Magaw  v.  Fidd,  48  K  Y.  668.) 

Here  there  are  children  of  Matthew  Horn  to  take.  There 
IS  nothing  in  the  context  or  extrinsic  circumstances  to  show 
that  the  word  **  children  "  was  used  in  an  enlarged  sense.  The 
infant  appellants  are  not  disinherited  by  giving  the  word  its 
primary  sense,  as  they  were  not  heirs  of  the  testatrix,  and  were 
80  remotely  related  that  they  would  have  taken  none  of  her 
estate  if  she  had  died  intestate.  We  have  no  means  of  ascer- 
taining whether  the  testatrix  had  them  in  mind  when  she  made 
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her  will,  and  actually  intended  that  thej  should  ahare  in  her 
bounty.  It  is  enough  to  know  that  the  language  used,  prop- 
erly construed,  does  not  include  them. 

The  construction  contended  for  would  certainly  defeat  the 
intention  of  the  testatrix,  because  that  would  bring  in  the  three 
children  of  Mrs.  Sutton,  and  two  children  of  Mrs.  Ely,  all  liv- 
ing at  the  date  of  the  will,  as  well  as  the  two  appellants,  to 
share  equally  with  Mrs.  Sutton,  Mrs.  Haight  and  Mrs.  Ely ; 
and  thus  the  bequest  in  the  seventh  clause  would  be  divided 
into  ten  shares,  and  the  children  of  her  nephew  would  be 
placed  on  a  footing  of  equality  with  his  grandchildren.  It  can- 
not be  supposed  that  she  intended  such  a  disposition  of  her 
bounty. 

The  will  was  properly  construed  by  the  court  below,  and 
its  judgment  should  be  afprmed,  with  one  bill  of  costs  to  the 
respondents  M^ho  appeared  in  this  court,  to  be  paid  out  of  the 
estate. 

All  concur. 
Judgment  affirmed. 


Linnabd's    Appeal. 

[98  Penn.  St.  818.] 

Alteration  of  will. — Substitdtino  less  sum  for  oreatkr  no 

REVOCATION. PrESUMPTION  AS  TO  TIME  OF  ALTERATION. 

Testatrix  Id  her  will  gave  a  legacy  of  fiye  hundred  dollars.  Sabsaquentlj  she 
drew  her  pen  across  the  word  fire  and  wrote  the  word  and  fignre  three.  Htld^ 
that  the  intention  was  not  to  revoke  the  gift,  hut  to  redace  its  amount. 

Alterations  in  testator's  handwriting  in  a  will  are  presumed  to  have  been  made 
before  execution,  or  if  made  afterwards  and  there  be  codicils,  then  before  the 
execution  of  the  last  codidL 

Appeal  from  the  Orphans  Court  of  Philadelphia  county. 
Appeal  of  Eugene  linnard,  trustee  of  Cornelia  Pumell^ 
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from  the  decree  of  the  court  in  the  distribution  of  the  estate 
of  Eatherine  M.  Linnard,  deceased. 

Miss  Katherine  M.  Linnard  died  September  32d,  1878, 
leaving  a  will  dated  December  5th,  1877,  with  sundry  codicils 
thereto,  which  was  duly  admitted  to  probate,  and  letters  testa- 
mentary issued  thereon  September  26th,  1878. 

By  said  will  she  bequeathed  in  pecuniary  legacies  nearly 
$19,0U0,  while  the  balance  for  distribution  in  the  hands  of  the 
acoonntant  only  amounted  to  $13,521  81. 

By  the  seventh  clause  of  her  will  she  provided  as  follows : 
^  1  give  and  bequeath  to  my  nephew,  Eugene  Linnard,  the  sum 

of  Ihg  hundred  dollars,  in  trust,  to  invest  and  keep  invested 

the  same  during  the  life  of  Cornelia  Pumell  (Neely),  and  to 
pay  over  the  income  thereof  unto  her  so  long  as  she  may  live; 
and  at  her  decease,  I  direct  that  the  said  sum  shall  become  part 
of  my  residuary  estate." 

John  M.  Head  and  Silas  W.  PettUj  for  appellant. 

Stbsbett,  J..  The  will  of  Miss  Linnard,  consisting  of  the 
original  paper,  dated  December  5th,  1877,  executed,  in  the 
presence  of  two  subscribing  witnesses,  and  four  codicils  signed 
by  her  but  not  dated  or  witnessed,  was  admitted  to  probate 
September  26th,  1878,  four  days  after  her  decease.  The  orig- 
inal paper  was  resigned  by  the  testatrix  immediately  below 
and  in  connection  with  the  attestation  clause  over  date  of  De- 
cember 13th,  1877.  Sometime  thereafter  she  made  several 
changes  in  her  will  by  drawing  a  pen  transversely  across  the 
^ords  creating  some  of  the  legacies,  and  in  one  instance  she 
substituted  a  sum  different  from  that  originally  written.  In 
the  seventh  item  she  had  given  to  her  fiephew,'the  appellant, 
1500,  in  trust,  to  invest  and  pay  the  income  to  Cornelia  Pur- 
nell  daring  her  life,  and  at  her  decease  the  principal  to  fall  into 
her  residuary  estate.  She  altered  this  bequest  by  drawing  her 
pen  across  the  word  "five"  and  writing  over  it  the  word 
"three,"  and  also  placing  the  numeral  "  3  "  both  above  and  be- 
Qeath  the  erased  word.  In  a  similar  manner  she  erased  a 
Vol.  H— 7 
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clause  in  the  second  item,  giving  a  legacy  of  $500  to  Eagene, 
son  of  her  nephew  John  J.  Linnard,  and,  in  the  sixth  item,  a 
legacy  of  $200  to  another  person ;  and  also  the  second  para- 
graph to  the  first  codicil,  together  with  her  signature  thereto, 
in  which  she  had  made  a  different  disposition  of  the  $50(^ 
4egacy  stricken  out  of  the  second  item  of  the  will.  After  or  in 
connection  with  the  erasure  of  the  paragraph  referred  to  she 
appears  to  have  completed  and  signed  what  now  appears  as  the 
first  codicil.  The  other  codicils,  without  date  or  sabscribing 
witnesses,  follow  in  their  order.  The  will  as  probated  exhibits 
these  erasures  and  alterations ;  the  words  erased  in  the  manner 
above  stated  are  albdistinctly  legible. 

The  act  of  the  testatrix  in  thus  striking  out  the  words  in 
the  second  and  sixth  items  was  evidently  intended  to  o]>erate 
as  a  cancellation  of  her  will  as  to  these  clauses,  and  was  quite 
sufficient  for  that  purpose ;  but  no  such  intention  can  be  in- 
ferred from  the  erasure  and  interlineations  in  the  seventh  item. 
It  is  very  clear  that  it  was  not  her  intention  to  cancel  it,  or 
whoUy  revoke  the  legacy.  Her  object  was  simply  to  reduce 
the  amount  from  $500  to  $300 ;  and  by  holding,  as  the  court 
did,  that,  in  the  absence  of  proof  of  re-execution  after  the  alter- 
ation was  made,  the  substituted  legacy  could  not  be  sustained, 
her  intention  was  defeated.  While  the  Act  of  1833  provide* 
that  no  will  in  writing  shall  be  repealed,  nor  shall  any  devise  or 
direction  therein  be  altered  otherwise  than  by  some  other  wiU 
or  codicil  in  writing,  &c.,  it  cannot  be  doubted  that  the  execu- 
tion of  the  second  or  either  of  the  subsequent  codicils,  after 
the  alteration,  would  have  the  effect  of  confirming  the  will  as 
thus  altered,  and  would  be  a  sufficient  compliance  with  the  act. 
A  duly  executed  codicil  operates  as  a  republication  of  the  orig- 
inal will  so  as^to  make  it  speak  as  of  the  date  of  the  codicil. 
Coale  V.  Smithy  4  Barr,  376 ;  and,  it  not  only  operates  as  a  new 
adoption  of  the  prior  will  to  which  it  refers,  but  also  as  a  revo- 
cation of  an  intermediate  will.  Neff^a  Appeal^  12  Wright^ 
601.  In  Wikoff'8  Appeal,  3  Harris,  281,  Chief  Justice  Gib- 
son, speaking  of  interlineations,  proved  to  be  in  the  handwrit- 
ing of  a  testatrix,  says :  ^'  The  presumption  is  that  they  were 
made  at  or  before  the  time  when  the  will  was  prepared  for  the 
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final  act."  So  in  the  present  case  it.  may  fairly  be  presumed 
that  the  alterations,  admitted  to  be  in  the  handwriting  of  Miss 
Linnard,  were  made  before  she  appended  her  signature  to  the 
last  codicil.  If  this  be  so,  the  testamentary  paper  as  altered, 
inclnding  the  codicils,  speaks  as  of  that  date,  and  shoald  be  re- 
garded as  her  will,  properly  executed  at  that  time.  It  is  stated 
as  a  fact  that  the  alterations  were  not  made  before  the  original 
paper  was  re-signed  on  December  13th,  1877;  but  it  does  not 
follow  from  this  that  they  were  not  made  before  the  last  or 
some  of  the  preceding  codicils  were  executed.  Indeed,  the  fair 
inference  from  the  paper  itself  would  seem  to  be  that  they 
were  made  before  the  second  codicil.  As  has  already  been  ob- 
served, the  clause  stricken  out  of  the  first  codicil,  before  it  was 
completed,  refers  to  the  cancelled  legacy  in  the  second  item  of 
the  original  paper,  so  that  it  may  be  fairly  inferred  that  this 
was  done  before  the  testatrix  signed  what  now  stands  as  the 
first  codicil ;  and  it  is  quite  probable  that  the  alterations  in  the 
original  paper  were  all  made  at  the  same  time.  But  however 
that  may  be,  the  presumption  is  that  she  made  them  before  she 
afiixed  her  name  to  the  last/  codicil.  Her  signature  to  that 
having  been  duly  proved  should,  in  the  absence  of  evidence  to 
the  contrary^  be  regarded  as  her  final  act. 

Moreover,  the  probate  of  the  will  as  we  now  find  it,  was  an 
adjudication  of  its  due  execution,  including,  by  necessary  im- 
plication, the  republication  of  the  instrument  after  the  altera- 
tion in  question  was  made.  This  estMished^  prima  facie  at 
least,  the  validity  of  the  legacy ;  and  certainly,  in  the  absence 
of  proof  that  the  alteration  was  made  after  the  last  codicil,  the 
l^cj  should  have  been  admitted.  The  item  containing  it  was 
not  stricken  out  or  obliterated.  A  single  word  was  erased  and 
another  substituted  by  the  testatrix,  and  the  item  as  thus 
altered  was  adjudged  to  be  a  constituent  part  of  her  will.  The 
clauses  that  were  erased,  and  thus  practically  cancelled  or 
stricken  out  of  the  will,  were  to  be  regarded  in  a  very  different 
light.  They  formed  no  part  of  the  testamentary  paper  as  pro- 
bated, and  were  to  be  treated  as  though  they  had  never  been 
there.  In  the  distribution  of  the  estate,  the  will  was  before 
the  court  for  construction,  and  as  a  guide  in  determining  who 
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were  entitled  to  participate  in  the  fund ;  but  the  question  of 
its  due  execution,  in  whole  or  in  part,  did  not  properly  arise  in 
that  proceeding.  That  matter  had  been  adjudicated,  and  no 
appeal  had  been  taken.  We  are  of  opinion,  that  the  legacy  of 
$300  in  question,  should  have  been  admitted  to  participation 
in  the  distribution. 

Decree  reversed  and  record  remitted,  with  instmctions  to 
distribute  the  fund  in  accordance  with  the  foregoing  opinion. 
The  costs  of  this  appeal  to  be  paid  out  of  the  fond  for  dis- 
tribution. 


See  Frear  ▼.  Williams,  1  Am.  Prob.  R.  85. 


Samuel  vs.  Estatb  of  Thomas. 

[61  WidOonsiD.  649.] 

What  funeral  expenses  ohabobablb. 

Only  such  n«cefl8ary  expenses  for  the  funeral  of  a  deceased  person,  and  the  care 
of  his  estate,  as  cannot  properly  be  p«Jstponed  ontil  an  administrator  ehaD  be 
appointed,  are  chargeable  against  the  estate. 

In  this  case,  no  adininistrator  hayint;  been  appointed  until  fire  or  mx  months 
after  the  death  of  T.,  the  plaintiff,  his  sister,  expended  over  $500  for  a  tomb- 
stone and  curbing  for  his  graye,  and  for  memorial  cards.  Theadmininrator 
hnying  declined  to  repay  these  sums  without  an  order  of  the  oonrt:  HM,  that 
such  order  was  properly  refused. 

The  fact  that  the  deceased  was  under  legal  gpiardianship  as  an  insane  person,  and 
thai  after  his  death  the  guardian  approyed  the  expenditures,  does  not  affect  the 
rule. 

Appeal  from  the  Circuit  Court  for  liacine  county. 
Mrs.  Samuel  presented  to  the  county  court  of  said  county  a 
petition  that  she  be  allowed,  out  of  the  ^tate  above  named, 


SAMUEL  T.  BSTATE  OF  THOMAS.  101 

certain  money  expended  by  her  for  the  purposes  and  nnder 
the  circumstances  hereinafter  mentioned.  The  material  facts 
allied  in  the  petition  are  as  follows :  In  September,  1875, 
the  deceased,  John  Thomas,  was  duly  adjudged  to  be  insane, 
and  William  W.  Yanglm  was  duly  appointed  guardian  of  his 
person  and  estate,  and  thereafter  acted  as  such  guardian.  Prior 
to  his  becoming  insane,  the  relations  between  the  deceased  and 
His.  Samuel  (who  was  his  sister)  had  for  many  years  been  most 
intimate,  and  he  was  accustomed  '^  to  counsel  with  her  and  to 
relj  upon  her  for  advice,  for  comfort  in  sickness,  and  for  aid 
and  assistance  in  all  positions  in  which  he  might  be  placed." 
Knowing  these  relations,  the  guardian  availed  himself  largely 
of  the  aid  of  Mrs.  Samuel  in  the  care  of  the  deceased,  and  in 
looking  after  his  personal  welfare.  John  Thomas  died  intes- 
tate in  September,  1878,  leaving  surviving  him,  besides  Mrs. 
Samnel,  a  brother  and  another  sister,  who  are  his  only  heirs-at- 
law.  He  left  an  estate  valued  at  about  $11,000.  In  March, 
1679,  letters  of  administration  on  said  estate  were  duly  issued 
to  one  Richard  P.  Howell,  who  immediately  qualified  and  en- 
tered upon  the  discharge  of  bis  duties  as  administrator.  Inter- 
mediate the  death  of  the  intestate  and  the  appointment  of  an 
administrator  of  his  estate,  Mrs.  Samuel  (at  whose  house  he 
died,  and  who  had  provided  for  and  paid  his  other  burial  ex- 
penses, about  which  there  is  no  controversy)  procured  a  tomb- 
stone and  curbing  for  his  grave,  and  paid  therefor  $500.  This 
was  in  January,  1879.  She  previously  paid  for  photographs  of 
her  brother,  for  memorial  cards,  and  "  for  publication  of  pro- 
bate notice,'^  $14  75.  She  incurred  and  paid  these  expenses 
with  the  knowledge  and  approval  of  Mr.  Vaughn,  and  under 
his  promise  that  the  amount  thereof  should  be  repaid  to  her 
ont  of  the  estate  of  her  brother.  The  administrator,  when  in- 
formed of  the  facts,  approved  the  expenditures,  but  has  since 
refused  and  now  refuses  to  repay  the  same  to  Mrs.  Samuel  un- 
less the  court  orders  him  to  do  so. 

The  administrator's  demurrer  to  the  petition  (as  not  stating 
facts  entitling  the  petitioner  to  the  relief  asked,  and  for  lack 
of  jurisdiction  in  the  court  to  adjudicate  upon  the  alleged 
canae  of  action)  was  sustained ;  and  this  decision  was  affirmed^ 
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on  appeal,  by  the  Circuit  Court.    From  the  order  of  the  Cir- 
cuit Court  Mrs.  Samuel  appealed  to  this  court. 

Henry  T.  FvUer  and  Wm.  P,  Lynde^  for  the  appellant. 

Fish  (k  Dodge^  for  the  respondent. 

Lyon,  J.  It  may  be  conceded  that  the  tombstone  and  curb- 
ing which  the  appellant  procured  for  the  grave  of  her  deceased 
brother  were  appropriate  to  his  estate  and  condition  in  life ; 
that  the  expenditures  therefor  may  be  regarded  as  burial  ex- 
penses ;  and  that,  had  the  administrator  made  such  expendi- 
tures, the  court  might,  in  its  discretion,  have  allowed  the 
amount  thereof  against  the  estate.  But  it  does  not  necessarily 
follow  from  these  propositions,  that  the  claim  of  the  appellant 
is  valid  and  enforceable  against  the  estate  of  the  intestate.  The 
question  to  be  determined  is,  What  expenses  incurred  interme- 
diate the  death  of  an  intestate  and  the  granting  of  letters  of 
administration  are  legally  chargeable  to  the  estate  ?  The  an- 
swer is,  we  think,  that  only  such  necessary  expenditures  as 
from  the  nature  of  the  circumstances  cannot  properly  be  post- 
poned until  an  administrator  shall  be  appointed,  are  so  charge- 
able. This  rule  will,  of  course,  entitle  an  heir,  a  legatee,  widow, 
or  guardian,  or  even  a  stranger,  who  has  paid  reasonable  burial 
expenses,  necessarily  incurred  before  administration  could  be 
granted,  to  be  reimbursed  from  the  estate.  But,  as  we  under- 
stand the  law,  the  rule  goes  no  further.  Every  expenditure 
which  can  decently  and  reasonably  be  postponed  until  an  ad- 
ministrator is  appointed,  should  be  so  postponed,  and  one  who, 
before  such  a}>pointment,  voluntarily  incurs  an  expense  for 
which  there  is  no  immediate  necessity,  does  so  in  his  ovm 
wrong,  and  cannot  compel  the  administrator,  when  appointed, 
to  reimburse  him. 

The  common  law  imposed  severe  liabilities  upon  one  who, 
without  authority,  assumed  to  act  as  an  executor.  It  always 
has  been  the  policy  of  the  law  to  prevent  any  unauthorized 
and  unnecessary  interference  with  the  estates  of  deceased  per- 
sons, and  to  confide  the  settlement  of  such  estates  to  the  le- 
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gaily  appointed  and  qualified  executors  or  administrators,  act- 
ing under  the  scrutiny  and  control  of  the  proper  courts.  Cer- 
tainly, there  was  no  necessity  for  Afrs.  Samuel  to  expend 
$500  upon  her  brother's  grave  before  letters  of  administration 
issued  to  Mr.  Howell.  A  delay  of  a  few  months  would  have 
been  no  disrespect  to  the  memory  of  the  dead,  and  could  fur- 
nish no  just  ground  of  complaint  to  his  dearest  friend.  Be- 
sides, had  the  court  allowed  the  administrator  to  erect  so  ex- 
pensive a  memorial,  it  would  have  seen  to  it  that  the  brother 
and  the  other  sister  of  the  deceased  should  be  consulted,  and 
their  wishes  in  regard  thereto  considered.  It  does  not  appear 
that  Mrs.  Samuel  conferred  with  them  on  the  subject.  It  is 
scarcely  necessary  to  add  that  the  action  of  Mr.  Vaughn  in  the 
matter  adds  no  weight  to  the  claim.  After  the  death  of  his 
ward,  he  was  as  powerless  as  Mrs.  Samuel  to  charge  the  estate 
with  an  expense  for  which  there  was  no  immediate  or  pressing 
necessity ;  and  had  he  incurred  the  expenditure,  he  would  have 
been  in  no  better  or  different  position.  Hence  his  advice,  or 
consent  or  promise  that  the  expense  should  be  paid  out  of  the 
estate,  does  not  bind  the  estate. 

The  same  rule  excludes  the  right  of  the  appellant  to  be 
allowed  the  cost  of  the  photograph  and  memorial  cards.  An 
to  the  sum  paid  for  "  publication  of  probate  notice,"  there  is 
DO  averment  in  the  petition  showing  the  nature  of  the  notice, 
or  any  necessity  for  the  expenditure.  The  administrator  re- 
fDsed  to  pay  the  claim  of  Mrs.  Samuel,  and  in  sustaining  the 
demurrer  to  the  petition  the  county  court  held  that  it  was  not 
A  legal  charge  against  the  estate.  We  are  not  aware  of  any 
role  of  law  which  was  violated  by  that  decision.  Neither  has 
oar  attention  been  called  to  any  case  whicli  holds  that  a  person 
may,  before  an  administrator  is  appointed,  voluntarily  incur 
expenses  like  those  incurred  by  the  appellant,  and  charge  the 
estate  therewith.  In  most  of  the  cases  cited  by  the  learned 
counsel  for  the  appellant,  the  expenditures  made  by  the  execu- 
tors or  administrators,  and  not  by  third  persons  before  admin- 
istration granted.  The  view  we  have  taken  of  the  law  of  this 
case  is  fully  sustained  in  Foley  v.  Btishway^  71  111.  386;  and 
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the  doctrine  of  other  cases  dted  on  behalf  of  the  respondent  is 
in  the  same  direction. 

Order  of  the  Circuit  Conrt  afSrmed. 


What  are  properly  allowable  as  faneral  expenses*— Only  the  nec- 
essary expenses  of  the  funeral  and  such  outlay  for  the  'preservation  of  the 
estate  as  cannot  properly  or  prudently  be  postponed  until  an  administrator 
is  appointed,  are  chargeable  against  Uie  estate.  Rappelyea  v.  Russell,  1  Daly 
(N.  Y.).  214. 

Necessaries  for  family  use,  bought  a  few  hours  btfan  the  death  of  the  tes- 
tator, and  when  he  was  in  extremis,  are  recoverable  against  the  estate.  Ster- 
ling ▼.  Potts,  2  South.  (N.  J.)  778;  and  articles  purchased  at  a  store  after 
the  death  of  the  testatrix,  on  the  same  day  of  her  death,  by  members  of  the 
family,  and  entered  in  the  pass-book  in  the  usual  way  in  which  the  testatrix 
had  been  accustomed  to  make  her  purchases  in  her  lifetime,  the  articles  sa 
bought  and  charged  being  used  at  the  funeral,  and  being  suitable  to  the  con- 
dition in  life  of  the  testatrix,  are  a  charge  against  the  administrator,  and 
Judgment  for  the  purchase  price  may  be  had  de  bonk  teetataris,  Campfleld  t. 
Ely,  18  N.  J.  Law,  150. 

But,  eanira,  funeral  expenses  are  in  New  York  held  to  be  a  personal 
charge  against  the  administrator,  and  not  a  liability  of  the  estate.  Ferrin  v. 
Myrick,  41  N.  Y.  815. 

If  funeral  expenses  are  excessive,  or  the  charges  exorbitant,  they  wiU  not 
be  allowed.    McKenna's  Estate,  1  (Penn.)  Leg.  Qbz.  Rep.  12. 

The  law  implies  a  promise  on  the  part  of  an  administrator  to  reimburse 
one  who  has  paid  the  funeral  expenses  of  the  intestate,  and,  in  the  absence 
of  proof  that  such  expenses  were  unreasonable  in  amount,  they  are  properly 
charged  in  the  administrator's  account.  Patterson  v.  Patterson,  59  N.  Y. 
674;  Re  Miller,  4  Redf.  802. 

A  defendant  may  set  off  his  claim  for  funeral  expenses  against  an  action 
l^  the  administrator  for  a  debt  due  the  intestate.  Adams  v.  Butts,  16  Pick. 
848;  citing  Hapgood  v.  Houghton,  10  Id.  154. 

An  executor  who  has  paid  funeral  expenses  of  his  testator,  for  the  dis- 
charge of  which  there  is  no  personal  estate,  is  entitled  in  equity  to  be  reim- 
bursed therefor  out  of  the  real  estate.    Clayton  v.  Bomers,  27  N.  J.  Eq.  280. 

An  executor  named  in  an  unprobated  will  is  executor  until  that  paper  is 
pronounced  invalid  by  the  county  court,  and  he  has  the  right  to  create  ac- 
counts for  funeral  expenses,  or  for  the  preservation  of  the  estate.  OUbert  v. 
Bartlett,  0  Bush  (Ey.),  54. 

The  value  of  a  suit  of  clothes  in  which  to  bury  the  deceased  will,  in  the 
absence  of  testimony  showing  its  impropriety,  be  allowed  as  a  funeral  ex- 
pense.    Steger  v.  Frizzell,  2  Tenn.  Ch.  860. 

In  Louisiana,  the  amount  allowed  for  funeral  expenses  cannot,  where  the 
estate  is  insolvent,  exceed  $200.    Succession  of  Hearing,  28  La.  Ann.  149. 

Where  the  widow  of  an  intestate  made  a  contract  for  a  monument  for 
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ber  husband,  ibe  price  to  be  paid  out  of  the  estate,  it  was  held  not  to  be  & 
cUim  en/oioeable  against  the  administrator.    Foley  ▼.  Bushway,  71  niinois^ 
386;  Walker  t.  Brown,  28  Id.  878. 
See  Shaeffer  y.  Id.  fi%/Va. 


ShBRMAN,  TRUSTBB  V8.  Paqb,  Exboutob. 

[86  New  York,  123.]] 
LlABILITT  OF  KXBCUTOB  FOB  PBOPBBTT  IN  ANOTHER  JUBIBDICrnOK. 

TesUtrix  died  io  this  State  owniD^  property  here  and  in  Michigan.  She  gare 
Wgaci«s  to  individnalB  in  each  State  and  appointed  two  persons  from  each 
Sute  executors  as  to  the  property  witliio  the  State  of  their  residence.  Each 
aet  of  execotors  qualified  and  took  possesion  of  the  assets  within  their  respect* 
ive  jnriadictloDB.  Bdd,  that  the  executors  in  this  State  took  no  title  to  the 
property  in  Michigan  and  should  not  include  the  same  in  their  inventory,  nor 
were  they  aooonntable  therefor. 

Appeal  from  judgment  of  the  Oeneral  Term  of  the  Su- 
preme Court,  in  the  fourth  judicial  department,  entered  upon 
an  order  made  April  6,  1880,  affirming  a  decree  of  the  surro- 
gate of  the  county  of  Wyoming  on  settlement  of  the  accounts 
of  defendant  as  executor  of  the  will  of  Sarah  E.  Little,  de- 
ceased. 

The  material  facts  are  set  forth  in  the  opinion. 

ff.  Z.  Comstock,  for  the  appellants. 
Z.  271  Haywardj  for  the  respondents. 

Earl,  J.  In  December,  1 872,  Sarah  £.  Little  died  in  Wyom- 
ing county,  leaving  a  last  will  and  testament  by  which  she  be- 
queathed legacies  to  certain  persons  residing  in  this  State,  and 
tiso  to  certain  persons  residing  in  the  State  of  Michigan  and 
elaewhere ;  and  she  appointed  Henry  N.  Page,  a  resident  of 
tbig  State,  executor  for  carrying  out  the  provisions  of  the  will 
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**  SO  far  as  they  relate  to  parties  and  property  in  this  State," 
and  Charles  W.  Grant,  of  East  Saginaw,  and  D.  II.  Jerome,  of 
Saginaw  City,  Michigan,  executors  "  for  everything  so  far  as 
they  relate  to  parties  and  property  in  the  State  of  Michigan 
and  elsewhere ; "  and  she  directed  her  New  York  legatees  to  be 
first  paid.  In  the  month  of  January,  1873,  the  will  was  proved 
and  admitted  to  probate  in  the  Surrogate's  Conrt  of  Wyoming 
county,  and  letters  testamentary  thereon  were  issued  to  Page, 
and  to  no  one  else.  On  the  17th  day  of  February,  thereafter, 
the  will  was  admitted  to  probate  in  the  Probate  Court  of  Sagi- 
naw, in  the  State  of  Michigan,  on  an  exemplified  copy  of  the 
will  and  probate  thereof  from  this  State,  and  letters  testamen- 
tary were  thereon  issued  to  Grant  and  Jerome. 

At  the  time  of  the  death  of  the  testatrix,  she  left  certain 
personal  property  in  this  State,  and  also  in  the  State  of  Michi- 
gan. Page  took  possession  of  the  personal  property  within 
this  State  and  filed  an  inventory  thereof,  and  Grant  and 
Jerome  took  possession  of  the  personal  property  in  the  State 
of  Michigan,  and  no  part  of  that  property  has  since  come  into 
this  State. 

On  the  6th  of  August,  1877,  Page  filed  a  petition  with  the 
surrogate  of  Wyoming  county,  praying  for  the  final  settlement 
of  his  accounts,  and  in  the  account  rendered  by  him  he  ac- 
counted for  all  the  property  inventoried  and  which  came  into 
his  hands  as  executor ;  and  the  account  showed  that  after  pay- 
ing debts,  expenses  and  other  matters,  there  remained  nothing 
in  the  hands  of  Page  for  the  payment  of  legacies,  and  the  sur- 
rogate made  a  decree  settling  the  accounts  as  presented. 

Several  of  the  New  York  legatees,  now  appellants,  ap- 
peared upon  the  accounting  and  filed  objections  to  the  account, 
claiming  that  Page,  as  executor,  should  be  charged  with  the 
assets  left  by  the  testatrix  in  Michigan,  or  that  he  should  be 
required  to  commence  and  prosecute  the  necessary  legal  pro- 
ceedings in  Michigan  to  compel  the  Michigan  executors  to  ]>ay 
and  deliver  to  him  the  Michigan  assets,  or  so  much  thereof  as 
would  be  sutiicient  to  pay  the  New  York  legatees. 

It  was  admitted  upon  the  accounting  that  the  testatrix  left 
sufiicient  assets  in  the  State  of  Michigan  to  pay  all  the  debts 
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of  the  testatrix  in  that  State,  and  to  pay  the  legatees  residing 
in  tiiis  State ;  that  Page  had  applied  to  the  Michigan  executors 
to  sorrender  to  him  some  of  the  Michigan  assets,  but  they 
claimed  the  control  of  those  assets,  and  refused  to  surrender 
the  same,  or  any  part  thereof,  to  him  ;  but  that  he  had  not  re- 
sorted to  any  legal  proceedings  against  them. 

The  appellants  in  their  petition  of  appeal  allege  that  the 
decree  of  the  surrogate  wa»  erroneous,  in  that  it  did  not  charge 
Page  v^ith  the  Michigan  assets,  or  require  him  to  institute  legal 
proceedings  against  the  Michigan  executoit  for  the  recovery  of 
such  assets. 
-  There  can  be  no  doubt  that  the  testatrix  had  the  right  to 
name  Page  executor  for  this  State,  and  Grant  and  Jerome 
executors  for  the  State  of  Michigan  (3  Kedfield  on  Wills, 
53-72;  Williams  on  Executors,  217;  Despard  v.  Churchill^ 
53  N,  T.  192;  BartneU  v.  Wanddl,  60  Id.  350),  and  to  , 
confine  them  in  the  discharge  of  their  duties  to  the  States  for 
which  they  were  appointed.  By  virtue  of  the  will,  Page  took 
title  to  the  assets  in  this  State,  and  the  Michigan  executors  to 
the  assets  in  that  State.  They  have  the  same  right  to  possess 
and  control  the  assets  there  that  he  has  to  possess  and  control 
the  assets  here.  He  has  no  more  right  to  interfere  with  their 
possession  than  they  have  with  his.  They  are  not  responsible 
for  the  New  York  assets,  and  he  is  not  responsible  for  the 
Michigan  assets.  The  administration  in  the  State  of  Mjchigan 
is  in  no  proper  sense  ancillary  or  auxiliary  to  the  administra- 
tion here.  The  Qxecutors  in  both  States  derive  their  title 
from  the  will  and  not  from  the  letters  issued  to  them.  Even 
if  they  had  all  been  joint  executors,  residing  in  this  State,  upon 
the  facts  now  appearing,  Page  could  not  have  been  charged 
with,  or  made  responsible  for  the  assets  which  came  into  the 
hands  of  Orant  and  Jerome,  and  he  could  not  have  compelled 
the  surrender  of  such  assets  into  his  hands.  {Burt  v.  Burt^  41 
N.  Y.  46 ;  Adair  v.  Brimmer^  74  Id.  539.)  He  did  not  con- 
sent, actively,  that  those  assets  should  go  into  their  hands. 
Ihey  were  never  under  his  control.  He  demanded  that  they 
dionld  be  delivered  to  him.  and  failed  to  get  them.     Under 
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gnch  circumstaDces  there  is  no  authority  for  holding  him 
sponsible  for  them. 

The  case  of  SohuUz  v.  Pulver  (11  Wend.  363),  holds  that  an 
administrator  in  this  State  is  bound  to  include  in  his  inventory 
all  the  assets  of  his  intestate  which  came  to  his  knowledge^ 
whether  situate  in  this  State  or  out  of  it ;  and  that  he  is  bound 
to  take  reasonable  measures  for  the  collection  of  a  demand  due 
the  estate  he  represents  from  a  debtor  residing  out  of  the 
State.  But  that  was  a  case  where  there  was  no  administra- 
tion out  of  the  Stale,  and  is  not  applicable  to  a  case  where 
executors  under  the  will  had  been  named  for  the  foreign  assets. 
In  the  Matter  of  the  Estate  of  BuUer  (38  N.  Y.  397),  it  wa& 
held  that  the  executor  of  a  deceased  resident  of  this  State,  to 
whom  letters  testamentary  here  have  been  issued,  can  be  re- 
quired to  include  in  his  inventory  assets  belonging  to  the 
testator  which  are  situated  in  another  State.  In  that  case  it 
did  not  appear  that  any  administrator  or  executor  had  been 
appointed  in  the  foreigti  State. 

It  is  impossible,  therefore,  to  hold  that  Page  should  be 
charged  with  the  Michigan  assets  which  have  not  come  into 
his  hands,  and  which  are  in  the  hands  of  the  very  person  ap- 
pointed by  the  testatrix  to  take  them.  Assuming  that  the 
surrogate  had  the  power,  under  the  provisions  of  the  Revised 
Statutes  (2  B.  S.  220),  empowering  surrogates  to  direct  and 
control  the  conduct  of  executors  and  administrators,  to  direct 
Page  to  institute  legal  proceedings  for  the  recovery  of  the 
Michigan  assets,  he  was  not  bound  to  exercise  such  power.  It 
rested  in  his  discretion  whether  he  would  compel  Page,  under 
all  the  circumstances  of  this  case,  to  institute  such  proceedings^ 
and  that  discretion  is  not  subject  to  review  in  this  court. 

It  cannot  be  doubted  that  the  New  York  legatees  can  en- 
force any  claims  they  have  upon  the  Michigan  assets  in  the 
legal  tribunals  of  that  State,  and  that  they  can  obtain  payment 
of  their  legacies  there,  or  by  compelling  a  transfer  of  sufiScient 
assets  for  that  purpose  to  the  Kew  York  executor;  and  if  they 
need,  in  the  legal  proceedings  instituted  in  Michigan,  the  nee 
of  the  name  of  the  New  York  executor,  they  can  probably 
obtain  permission  to  use  it,  by  indemnifying  him  against  harn^ 
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from  such  use.  If  he  should  refuse  snch  permission  upon  ap^ 
ph'cation  and  indemnity,  the  surrogate  could  probably  compel 
it 

It  follows  from  these  views  that  the  judgment  should  be 
affirmed. 
All  concur. 

Judgment  aflSrmed. 


See  Price  y.  Mace,  1  Am.  ]h!ob.  R  78. 


BowKER,  Trustee  vs.  Pierob. 

[180  Massachusetts,  262.] 

Effect  of  aoeeement  as  to  tsitstkes'  ooMPENSAtioir. — 

Investments  in  stock. 

An  agreement  made  by  a  tmstee  with  his  cestui  que  tnut,  in  regard  to  the  amoimt 
of  compensaUoD  be  shall  receive  fur  his  care  of  the  trust  property,  is  not  in- 
Tilid.  if  the  cestui  que  trust  is  em  jurie^  and  competCDt  to  act,  and  no  fraud  is 
practiced  or  undue  advantage  taken ;  and  such  agreement  should  be  taken  into 
eooaideratioii  by  the  Probate  Court  in  determining  the  amount  the  trustee  is 
entitled  to  charge. 

A  trostee  under  a  will,  who,  in .  good  faith  and  in  the  exercise  of  a  sound  discre- 
tioOf  decides  to  retain  an  investment  made  by  the  testator  in  stock  of  a  railroad 
eorporatioo,  when  it  is  graduilly  falling  in  value  in  the  market,  is  not  respon- 
sible ^r  the  depreciation,  although  the  stock  becomes  worthless. 

Appeal  from  a  decree  of  the  Probate  Court,  allowing  the 
third  accoant  of  the  appellee,  as  trustee  of  certain  property 
given  by  the  will  of  Daniel  Stoddard  for  the  benefit  of  the 
daa^faters  of  the  testator.  Hearing  before  Colt,  J.,  who  was 
of  opinion  that  the  decree  should  be  affirmed,  but,  at  the  re- 
qaeet  of  the  appellants,  reported  the  case  for  the  consideration 
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of  the  full  court ;  such  decree  to  be  entered  as  law  and  justice 
might  require.    The  facts  appear  in  the  opinien. 

A.  C.  OoodeUj  Jr.^  for  the  appellants. 

C.  SewaU^  for  the  appellee. 

Morton,  J.  One  of  the  appellants,  Martha  A.  Pien^,  filed 
as  one  of  her  reasons  of  appeal  that  the  amounts  charged  by 
the  trustee  for  his  compensation  are  excessive.  It  appeared 
at  the  hearing  that  the  appellant  and  her  sister  Elizabeth,  the 
other  cestui  que  trusty  had  great  confidence  in  the  appellee  and 
a  strong  preference  for  him  as  trustee,  and  Elizabeth  agreed, 
in  consideration  of  his  assuming  the  trust,  that  he  should  re- 
ceive for  his  services  three  hundred  dollars  a  year,  and  the 
appellant  ratified  this  agreement. 

Such  an  agreement  with  cestuis  que  trust,  who  are  sui  juris 
and  competent  to  act,  is  not  invalid,  if  made  without  fraud  or 
any  undue  advantage  taken  of  them,  and  may  and  should  be 
considered  by  the  court  in  determining  the  compensation  which 
the  trustee  is  entitled  to  charge.  In  this  case  the  amounts 
charged  as  compensation  by  the  trustee  are  much  less  than  the 
agreement  contemplated :  they  are  clearly  not  exorbitant  or  un- 
conscionable, and  we  are  of  opinion  that,  under  these  circum- 
stances, the  appellant  cannot  object  to  them  and  that  they  should 
be  allowed.  We  need  not,  therefore,  consider  whether,  under 
the  Statute  of  1877,  c.  199,  §  8,  the  appellant  can  be  permitted 
to  re-open  the  former  accounts  of  the  trustee,  to  any,  and  if  any, 
to  what  extent. 

The  other  reason  of  appeal  filed  by  all  of  the  appellants 
raises  the  question  whether  the  trustee  should  be  charged  with 
the  depreciation  in  value  of  twenty-nine  shares  of  the  capital 
stock  of  the  Eastern  Eailroad  Company,  which  at  the  time  of 
his  appointment  was  a  part  of  the  trust  estate.  In  the  leading 
case  of  Harvard  College  v.  Amory,  9  Pick.  446,  the  rule  in 
this  commonwealth  was  held  to  be  that  ^^  all  that  can  be  re- 
quired of  a  trustee  to  invest  is,  that  he  shall  conduct  himself 
faithfully  and  exercise  a  sound  discretion.     He  is  to  observe 
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how  men  of  prudence,  discretion  and  intelligence  manage  their 
own  affairs,  not  in  regard  to  speculation,  but  in  regard  to  the 
permanent  disposition  of  their  funds,  considering  the  probable 
income,  as  well  as  the  probable  safety  of  the  capital  to  be  in- 
vested." This  rule  has  been  re-affirmed  by  numerous  decisions 
since.     Brown  v.  French,  125  Mass.  410,  and  cases  cited. 

In  the  case  before  us,  it  appeared  that  the  sharias  of  tlie 
£astem  Railroad  Company  were  purchased  by  the  testator  be- 
fore his  death,  and  when  they  came  into  the  hands  of  the 
trustee  were  appraised  at  par.  The  railroad  company  met  with 
reverses  so  that  it  paid  no  dividends  after  July,  1873,  and  the 
value  of  its  stock  gradually > decreased  until  it  became  nearly 
worthless,  and  the  appellant  Martha  A.  Pierce  and  her  hus- 
band, before  and  after  September,  1874,  requested  the  trustee 
to  sell  the  stock  and  to  convert  the  same  into  more  profitable 
securities,  but  he  declined  to  do  so,  upon  the  ground  that  in 
his  judgment  it  would  be  a  great  sacrifice  to  sell  at  that  time. 

In  determining  whether  he  would  sell  this  stock,  all  that 
was  required  of  the  trustee  was  that  he  should  act  with  good 
faith  and  in  the  exercise  of  a  sound  discretion.  It  is  not  con- 
tended by  the  appellants  that  he  acted  in  bad  faith.  It  seems 
to  us  from  the  evidence  reported  that  he  acted  throughout 
with  an  anxious  desire  to  do  wliat  was  for  the  best  interests  of 
the  eesiuis  que  trust  He  was  placed  in  unexpected  and  em- 
barrassing circumstances.  The  railroad  company,  which  had 
been  considered  strong  and  safe,  met  with  reverses,  became 
embarrassed,  and  its  stock  was  gradually  falling  in  the  market. 
It  appeared  in  evidence  that  he  made  inquiries  and  investiga- 
tions, and  was  informed  that  the  directors  had  made  a  state- 
ment that  the  road  was  in  good  order  and  that  they  saw  no  rea- 
«>n  why  a  dividend  could  not  bo  paid  in  January,  1876,  and 
was  also  informed  that  one  of  the  directors,  and  the  treasurer, 
Lad  advised  their  friends  to  buy  the  stock,  and  had  said  it  was 
a  good  investment  at  sixty  dollars  per  share.  We  can  now  see 
that  it  would  have  been  wiser  to  sell  the  stock.  But  in  judg- 
ing his  acts  we  should  put  ourselves  in  his  position  at  the  time. 
He  was  considering  the  question,  not  whether  he  should  invest 
in  this  stock,  bat  whether  he  should  sell  the  stock  bought  by 
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the  testator,  upon  a  falling  market.  The  evidence  shows  that 
he  in  good  faith  made  investigations,  sought  information  from 
trustworthy  soarces,  and  acted  npon  such  information  accord- 
ing to  his  best  judgment.  We  are  of  opinion  that  the  presid- 
ing justice  who  heard  the  case  rightly  found  that,  under  the 
circumstances,  the  trustee  acted  in  good  faith  and  with  the 
sound  discretion  which  the  law  required  of  him. 

Decree  affirmed. 


On  the  duty  of  tnistees  to  make  investments,  and  what  secority  should 
he  taken,  see  Gllhert  v.  Welsch,  ii0xt,  and  cases  in  note;  Spaolding  v.  Wake- 
field's Estate,  afU6,  p.  14;  Ormiston  ▼.  Olcott,  «r^/  Ward  v.  Kitchen,  1 
Am.  Prob.  R  866;  Troup  v.  Rice,  1  Id.  18. 
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[97  Penn.  St.  4S2.] 

DlSOBBnON  OF   BXSGUTOB  HI  EBECmNO  MONUMENT. 

A  tettator  directed  his  executor  to  sell  all  hiB  property  and  to  pay  the  interest 
thereof  to  his  mother  dnring  her  life ;  after  her  death  he  b(*queathed  certain 
legnciee,  and  all  the  residne  of  his  property  he  directed  his  execator  "  to  ap- 
propriate and  nse  for  and  in  the  erection  and  construction  of  a  suitable  roonn- 
fnent  at  my  jpraye,  sndi  as  the  amount  of  funds  in  his  hands  will  warrant.* 
Heid,  that  testator's  mothfr  baring  died  and  his  Iegaci<^  being  paid,  his  exec- 
ator bad  a  right  to  apply  all  or  any  part  of  the  testator^s  estate  remaioia^^  in 
his  hands,  wiiich  ha  saw  proper,  to  the  erection  of  a  monument  at  tlie  grave. 

Appeal  from  the  Orphans  Court  of  Montgomery  oonntj. 

This  was  an  appeal  by  Henry  Bainbridge  from  the  decree 
of  the  said  court  making  distribntion  of  the  estate  of  William 
M.  Bainbridge,  deceased.  The  facts  of  the  case  were  aa  fol- 
lows :  William  M.  Bainbridge,  an  unmarried  man,  died  at  his 
residence,  in  Norristown,  Montgomery  county,  June   11th, 
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1869,  leaving  to  survive  him  three  brothers  (of  whom  the  ap- 
pellant is  one)  and  three  sisters,  having  made  his  last  will, 
dated  June  Ist,  1869,  wherein  he  directed  that  all  his  estate, 
real  and  personal,  shonld  be  sold  by  his  executor,  the  interest 
of  the  proceeds  to  be  paid  half  yearly  to  his  mother  during  her 
life,  and  after  her  death  he  directed  as  follows,  viz. : 

"I  give  and  bequeath  to  Norristown  Encampment  No. 
37,  of  the  Independent  Order  of  Odd  Fellows,  the  sum  of  one 
hundred  dollars. 

"  I  give  and  bequeath  to  Curtis  Lodge  No.  239,  of  the  In- 
dependent Order  of  Odd  Fellows,  the  sum  of  one  hundred 
dollars. 

"  I  give  and  bequeath  to  my  nephew,  William  Tustin,  the 
sum  of  twenty-five  dollars. 

"  I  give  and  bequeath  to  my  nephew,  William  Fulmer,  the 
sum  of  twenty-five  dollars. 

''And  all  the  rest,  residue  and  remainder  of  my  estate,  after 
the  decease  of  my  said  mother,  and  the  payment  of  said  be- 
quests, I  direct  my  said  executor  to  appropriate  and  use  for  and 
in  the  ereetion  and  construction  of  a  suitable  monument  at  my 
grave,  such  as  the  amount  of  funds  in  his  hands  will  warrant. 

"  I  wish  and  desire  to  be  buried  in  Montgomery  Cemetery, 
and  that  Curtis  Lodge,  of  the  Independent  Order  of  Odd  Fel- 
lows, shall  have  the  charge  and  management  of  my  funeral,  and 
have  my  remains  interred  in  their  burial  lot,  or  in  some  burial 
lot,  to  be  purchased  near  thereto. 

^'I  hereby  nominate,  constitute  and  appoint  my  friend, 
George  W.  Calhoun,  of  Norristown,  to  be  executor  of  this,  my 
last  will  and  testament. 

"  In  witness  whereof,"  &c. 

The  testator's  mother  died  in  April,  1880,  and  shortly  after- 
wards the  testator's  executor  filed  his  account,  showing  a  bal- 
ance for  distribution  of  $1,118  43.  The  only  disputed  ques- 
tion before  the  auditor,  to  whom  the  account  was  referred,  was 
as  to  the  distribution  of  the  residue  of  the  testator's  estate  after 
payment  of  the  pecuniary  legacies. 

The  auditor  awarded  $300  to  be  a  suitable  sum  for  a  menu- 
ment  and  decreed  distribution  of  the  balance. 
Vol.  IL— 8 


114  AMERICAN  PROBATE  REPORTS. 

Exceptions  to  the  auditor's  report  were  filed  by  both  the 
heii*8  and  the  executor,  npon  the  argument  of  which  a  draft  of 
a  monument  as  proposed  by  the  executor,  the  cost  of  which 
was  estimated  at  $715,  was  submitted  to  the  court  and  attached 
to  the  report. 

The  court  awarded  the  sum  of  $715  to  the  executor  for  the 
erection  of  the  monumeni;. 

Henry  Bainbridge,  one  of  the  brothers  of  the  testator,  took 
this  appeal,  assigning  for  error  the  interpretation  by  the  court 
of  the  will  of  the  testator,  and  the  decree  of  $715  to  the  exec- 
utor for  monumental  purposes. 

Oeorge  W,  Rogers^  for  the  appellant. 

Theodore  W.  Bean,  for  the  appellee. 

MsROUR,  J.  This  contention  arises  under  the  will  of  one 
who  died  unmarried  and  without  issue.  He  appears  to  haye 
thought  he  had  a  right  to  make  sach  a  disposition  of  his  estate 
as  he  saw  proper,  provided  he  did  not  violate  any  principle  of 
public  policy,  religion,  or  morality,  nor  infringe  on  any  statute. 
Whether  he  knew  Blackstone  had  defined  a  will  to  be  '^  the 
legal  declaration  of  a  man's  intention  which  he  wills  to  be  per- 
formed after  his  death,"  we  are  not  informed.  Nevertheless 
he  did  execute  a  last  will  and  testament,  in  due  form  of  law. 
After  the  payment  of  his  debts  and  funeral  expenses,  he  directed 
that  all  his  estate  be  converted  into  money,  and  invested  in 
good  first  mortgage  security,  the  interest  thereof  to  be  paid 
half  yearly  to  his  mother  during  her  natural  life.  After  her 
death  he  bequeathed  one  hundred  dollars  to  Norristown  En- 
campment No.  37,  of  the  Independent  Order  of  Odd  Fellows, 
and  a  like  sum  to  Curtis  Lodge  No.  239,  of  the  same  order. 
Also  the  sum  of  twenty-five  dollars  to  each  of  two  of  bis 
nephews  named.  Then  '^  all  the  rest,  residue,  and  remainder 
of  my  estate,  after  the  decease  of  my  said  mother,  and  the  pay- 
ment of  said  bequests,  I  direct  my  said  executor  to  appropriate 
and  use  for  and  in  the  erection  and  construction  of  a  suitable 
monument  at  my  grave,  such  as  the  amount  of  funds  in  his 
hands  will  warrant." 
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In  the  exercise  of  this  power,  the  execator  selected  a  monu- 
ment which  cost  seven  hundred  and  fifteen  dollars,  being 
about  ninety  dollars  less  than  the  residnary  estate.  The  court 
8Qfitained  him  in  so  doing.  This  presents  the  ground  of  com- 
plaint. It  is  contended  the  language  of  the  will  does  not  justi* 
fy  the  expenditure  of  so  large  a  sum.  It  is  claimed  to  be  more 
than  ^'  the  amount  of  funds  in  his  hands  will  warrant.^'  This  is 
an  attempt  to  give  undue  weight  to  that  clause  and  make  it 
paramoant  to  tiie  previous  clause  appropriating  the  whole 
fnnd.  It  should  be  construed  in  connection  with,  and  subor- 
dinate to,  the  former  clause.  He  had  therein  directed  his  ex- 
ecutor to  appropriate  and  use  ^^  all  the  rest,  residue  and  re- 
mainder "  of  bis  estate  for  the  purpose  named.  The  whole 
fund  was  ^'  in  his  hands  "  for  that  purpose.  The  last  clause  was 
not  intended  to  take  from  him  the  right  to  so  use  the  whole 
fnnd.  The  word  ^^ suitable"  manifestly  related  to  the  form 
and  style  of  the  monument,  which  was  left  to  the  discretion  of 
the  executor,  with  the  cautionary  direction  to  have  due  regard 
to  the  amount  of  the  funds.  There  is  absolutely  nothing 
indicating  he  may  not  use  the  whole  fund.  There  is  no 
deyise  over  of  any  part  thereof.  The  reason  therefor  evident- 
ly is  that  he  expected  all  of  it  would  be  expended  for  the  spe- 
cific purpose  named.  Why  then  shall  not  due  effect  be  given 
to  an  intention  so  clearly  expressed?  May  not  the  testator 
hare  said  to  the  appellant  as  the  good  man  of  the  house  said 
to  the  laborer,  '^is  it  not  lawful  for  me  to  do  what  I  will  with 
mine  own  ?  " 

We  wiU  not  consider  the  wisdom  or  the  folly  of  this  dispo- 
sition. He  had  a  right  to  make  it.  He  did  make  it,  according 
to  the  forms  of  law.  He  gave  the  fund  and  clearly  expressed 
his  intention  as  to  its  ose.  We  see  no  cause  to  set  at  naught 
his  will  or  to  impair  its  force.  The  executor  made  his  election 
under  it.  The  court  confirmed  his  action.  The  appellant  has 
^0  just  ground  of  complaint. 

Decree  affirmed,  and  appeal  dismissed,  at  the  costs  of  the 
appellant. 

Shabswood,  C.  J.,  dissented. 
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Anderson  vs.  Irwin. 

[101  niSnoU,  411.] 

EyIDENOE  REQUIBITB  TO  ESTABLISH  WILL  DESTB07ED. 

Where  a  will  is  destroyed  with  the  oonniyanoe  of  some  of  the  heirs,  an  innooeiit 
party  in  eetahliBhiog  the  same  ia  not  required  to  prore  the  exact  language  in 
which  it  waa  written,  hut  may  show  in  general  terms  the  diapoeition  made  hy 
the  testator  of  hia  property — ^that  it  purported  to  be  his  will  and  waa  duly 
attested. 

K  O.  CockreU^  and  J.  C.  AUeUj  for  the  plainti&  in  error. 

S(igle  &  Fmch,  for  the  defendants  in  error. 

MuLEEY,  J.  Joseph  Anderson  died  on  the  28th  of  May, 
1879,  leaving  Patsy  Anderson,  his  widow,  since  deceased,  and 
William,  John,  Thomas,  Joseph,  and  George  Anderson,  and 
Bebecca  J.  Irwin,  his  children,  and  William  P.  McKee,  a  grand- 
son, his  only  heirs  at  law.  At  the  time  of  his  death  he  left  an 
instrument  purporting  to  be  his  last  will  and  testament.  It 
was  found  among  his  effects,  sealed  up  in  an  envelope,  indorsed 
^'  Joseph  Anderson's  Will."  A  short  time  after  his  death  a 
meeting  was  appointed  at  William's  for  opening  and  examining 
the  will,  to  which  all  the  heirs  were  invited  but  the  daughter 
and  grandson.  William,  John  and  Thomas  were  present  at  the 
meeting.  Kone  of  the  other  heirs  attended.  The  instrument 
was  opened  and  read  by  Bobert  Walker,  who  was  subsequently 
appointed  administrator  of  the  estate,  in  the  presence  and  hear- 
ing of  the  widow  and  three  attending  heirs.  It  purported  to 
be  the  will  of  the  deceased,  and  was  witnessed  by  George  D. 
Ramsey  and  S.  S.  Clark.  By  the  provisions  of  the  wiU  the 
testator  gave  his  entire  estate  to  his  wife  for  life,  and  divided 
the  remainder,  after  charging  John  with  $475,  with  interest  at 
ten  per  cent,  per  annum  from  1856,  and  William  with  $400, 
with  like  interest  from  1866,  equally  among  the  heirs.  This 
meeting  occurred  on  the  5th  of  June,  1879.  At  the  conclusion 
of  it,  Thomas,  who  was  named  as  executor,  took  possession  of 
the  will  and  kept  it  till  the  13th,  when  he  returned  it  to  Wil- 
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liam.  On  the  22d  of  the  same  month,  Thomas  went  to  see  his 
mother,  then  at  William's,  and  told  her  he  could  not  probate 
the  will  on  acconnt  of  ill  healthy  when  she  informed  him  she 
intended  to  bum  it.  He  thereupon  told  her  if  she  was  deter- 
mined to  bum  it,  to  call  some  one  besides  the  family.  She 
then  started  off  towards  the  fire,  and  afterwards  told  him  she 
had  burned  it.  Under  this  state  of  facts  the  daughter,  Mrs. 
Irwin,  filed  the  present  bill,  by  which  she  seeks  to  establish 
the  instrument  in  question  as  the  will  of  her  father,  and  to 
have  the  estate  of  the  testator  distributed  according  to  its 
piovisions. 

The  Circuit  Court  of  Clay  county  found  the  equities  with 
the  complainant,  and  entered  a  decree  in  conformity  with  the 
prayer  of  the  bill.  From  that  decree  Thomas,  John  and  Wil- 
liam alone  appealed  to  the  Appellate  Court  for  the  Fourth  Dis- 
trict, where  said  decree  was  affirmed,  and  we  are  now  asked  to 
review  the  judgment  of  that  court.  » 

The  objection  urged  to  the  decree  in  this  case  is,  that  the 
evidence  fails  to  show  that  the  alleged  will  was  in  fact  the  will 
of  the  testator,  or  that  it  was  executed  in  conformity  with  the 
statute,  and  also  that  the  contents  of  the  will  are  not  suffi- 
ciently proyen.  The  law  is  intended  to  be  practical  in  its  ap- 
plication to  the  varied  transactions  and  circumstances  which 
go  to  make  up  the  affairs  of  life,  and  which  are  constantly  giv- 
ing  rise  to  legal  controversies  that  have  to  be  settled  in  courts 
of  justice.  Indeed,  most  of  the  rules  of  evidence  have  been 
established  with  direct  reference  to  this  principle.  Thus,  it  is 
a  familiar  rule  that  no  evidence  will  be  received  of  a  fact 
which,  from  its  very  nature,  shows  there  is  better  evidence  of 
such  fact,  without  first  satisfactorily  accounting  for  the  absence 
of  the  higher  order  of  evidence, — or,  more  briefly,  the  law  re- 
quires in  proof  of  a  fact  the  best  attainable  evidence.  The 
counterpart  of  this  rule  is,  the  law  is  always  satisfied  where  the 
fact  sought  to  be  established  has  been  proven  by  the  best  evi- 
dence of  which,  in  its  nature,  it  is  susceptible.  The  latter  rule 
we  regard  as  important  in  its  application  to  the  circumstances 
of  this  case.  The  instrument  in  controversy  having  been  de- 
stroyed without  the  fault  of  the  defendant  in  error,  and  with 
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the  connivance  of  a  part,  if  not  all,  of  plaintiffs  in  error  who 
interposed  any  defense  in  the  conrt  below,  and  there  not  ap- 
pearing to  be  any  copy  of  it  in  existence,  it  would  be  equiva- 
lent to  denying  the  complainant  relief  altogether  to  require  her 
to  prove  the  very  terms  in  which  it  was  conceived.  All  that 
conld  reasonably  be  required  of  her  under  such  circumstances^ 
would  be  to  show  in  general  terms  the  disposition  which  the 
testator  made  of  his  property  by  the  instrument, — that  it  pur- 
ported  to  be  his  will,  and  was  duly  attested  by  the  requisite 
number  of  witnesses.    This  was  all  fully  and  clearly  shown. 

It  is  worthy  of  note  that  the  bill  is  confessed  as  to  all  of  the 
defendants  who  were  not  present  at  the  meeting  at  William's^ 
when  the  will  was  read  by  Walker,  and  that  of  those  present 
at  that  meeting,  Thomas,  John  and  William  alone  appealed  to 
the  Appellate  Court,  and  are  the  only  ones  prosecuting  this 
writ  of  error.  It  is  only  necessary,  therefore,  to  consider  this 
case  in  its  relation  to  them.  Viewing  it  thus,  it  is  difficult,  in 
the  light  of  all  the  circumstances  before  us,  to  repress  the  con- 
viction that  if  they  did  not  actually  conspire  with  the  mother 
to  destroy  the  will,  they  at  least  connived  at  it.  Their  denial 
under  oath,  in  their  answers,  of  all  personal  knowledge  of  the 
will,  in  the  light  of  the  subsequently  admitted  fact  that  they 
were  present  and  saw  it  taken  from  the  envelope  and  heard  ita 
contents  read,  is  so  manifestly  a  mere  play  upon  words  at  the 
expense  of  the  real  truth,  that  they  stand  in  anything  but  an 
enviable  light  before  the  court.  In  view  of  all  the  facts,  we 
think  the  maxim,  omnia  prcestimuntur  contra  spoUcUarem  may 
properly  be  applied  to  this  case.  In  applying  this  maxim,  the 
rule  seems  to  be  well  settled  that  where  one  deliberately  de- 
stroys, or  purposely  induces  another  to  destroy,  a  written  in- 
strument of  any  kind,  and  the  contents  of  such  instrument  sub- 
sequently become  a  matter  of  judicial  inquiry  between  the 
spoliator  and  an  innocent  party,  the  latter  will  not  be  required 
to  make  strict  proof  of  the  contents  of  such  instrument  in 
order  to  establish  a  right  founded  thereon.  In  such  case  slight 
evidence  will  suffice.    Broom's  Legal  Ma^ms,  576. 

As  to  the  objection  there  is  no  proof  of  the  sanity  of  the 
testator,  it  is  sufficient  to  say  that  in  the  absence  of  anything 
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tending  to  show  he  was  not  of  Bonnd  mind,  we  think,  under 
the  circmnstances  of  this  case,  the  diBpositionfi  of  the  will  itself 
afford  saflScient  evidence  of  the  testator's  sanity. 

Upon  the  whole,  we  are  fnlly  satisfied  with  the  decree  in 
the  case,  and  the  judgment  of  the  Appellate  Court  will  there- 
fore he  affirmed. 

Judgment  affirmed. 


As  to  proof  of  lost  and  spoliated  wiUs,  see  Foster's  Appeal,  1  Am.  Proix 
R436. 


Hammond  rs.  Hammond. 

[56  Marjbmd,  676.] 
BSQUXBT   as   OONDmON   STTBSEaUXNT. — ExTRINSiq   BVIDENOB. — 

Fbom  what  date  will  speaks. 

Ttttitor  beq[iieailMd  a  sum  of  money  to  his  brother  H.  "  for  that  he  the  said  H. 

■bill  look  after  and  take  care  of  our  beloved  brother  R.  while  he  shall  liye,  and 

bory  him  at  his  death."    R.  died  before  the  testator.    Beld, 
That  Uie  beqaeat  to  H.  was  upon  condition  sabseqnent  and  its  performance  be- 

eoming  impoeaible  by  the  act  of  God  he  took  unconditionally. 
Extrinsic  evidence  of  the  facts  snd  drcomstanoes  respecting  persons  or  property 

to  which  the  will  relates  are  admissible  to  explain  the  meaning  and  application 

of  tcstator^s  words. 
A  will  speaks  from  the  death  of  the  testator  and  not  from  its  date  unless  by  a  fidr 

eoBStniction  its  language  indicates  the  contrary  intention. 

The  facts  are  stated  in  the  opinion  of  the  court. 

Charles  MarahaU^  for  the  appellants. 
Sf^HUticm  Brovmy  for  the  appellee. 

Bowie,  J.     The  appellants  filed  their  bill  of  complaint  in 
the  Circnit  Court  of  Baltimore  city  against  the  appellees,  for 
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the  purpose  of  ascertaining  and  establishing  the  true  construc- 
tion of  the  will  of  William  B.  Hammond,  late  of  said  city,  de- 
ceased. They  allege  that  the  testator  died  on  or  about  the 
23d  day  of  May,  1877,  leaving  a  last  will,  which  has  been  duly 
admitted  to  probate  in  the  Orphans  Court  of  Baltimore  city, 
and  Charles  Lewis  Hammond  (one  of  the  appellees),  executor 
named  therein,  has  duly  qualified  as  executor,  and  obtained 
letters  testamentary  thereon. 

It  is  further  charged,  that  by  one  of  the  clauses  of  the  will, 
the  testator  bequeathed  to  his  brother,  the  said  Charles  Lewis 
Hammond,  '^  the  sum  of  twenty-five  hundred  dollars,  secured 
by  a  mortgage  from  William  Huddleeon  of  Montgomery  coun- 
ty, for  that  he  the  said  C.  Lewis  Hammond,  shall  look  after 
and  take  care  of  our  beloved  brother  Eezin,  while  he  sliall  live, 
and  bury  him  at  his  death." 

They  allege,  ^'  that  the  brother  Bezin  mentioned  in  said 
clause,  died  before  the  testator,  and  they  are  advised,  and  claim 
that  by  the  true  construction  of  the  above  recited  clause  of  said 
will,  which  was  intended  to  make  provision  for  said  Bezin,  the 
sum  of  twenty-five  hundred  dollars  is  not  bequeathed  in  trust 
for  said  Rezin,  but  that  it  is  a  certain  sum  left  to  the  said 
Charles  Lewis  Hammond,  as  the  consideration  of  the  assump- 
tion by  him  of  the  care  of  said  Bezin  while  living,  and  burying 
him  when  dead ;  and  that  the  said  C.  Lewis  Hammond,  would 
not  be  entitled  to  said  legacy,  unless  he  should,  after  the  death 
of  the  testator  assume  said  duties,  and  in  case  he  should  accept 
said  legacy,  his  obligation  to  perform  said  offices  in  favor  of 
said  Bezin,  would  be  entirely  independent  of  the  amount  of 
said  bequest,  and  would  be  co-extensive  with  the  life  of  said 
Bezin,  without  reference  to  the  amount  that  might  have  to  be 
expended  in  discharging  said  offices." 

The  complainants  claim,  therefore,  that  by  the  death  of 
said  Bezin,  before  the  testator,  the  said  C.  Lewis  Hammond 
was  prevented  from  performing  the  condition  on  which  he  was 
to  have  said  legacy,  and  is  no  more  entitled  to  the  same  than 
he  would  have  been  had  said  Bezin  survived  the  testator,  and 
the  said  C.  Lewis  Hammond  refused  to  assume  the  perform- 
ance of  the  duties  towards  said  Bezin,  mentioned  in  said  will. 
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It  is  farther  chained  that  Charles  Lewis  Hammond  has  col- 
lected the  money  mentioned  in  said  abore  cited  clause  of  the 
will,  and  refuses  to  distribute  the  same  among  the  persons  en- 
titled thereto,  although  aU  the  debts  of  the  estate  have  been 
paid,  and  more  than  a  year  elapsed  since  the  granting  of  the 
letters  testamentary.  That  although  there  is  no  general  re- 
siduary clause  in  the  will,  there  is  a  special  residuary  clause 
which  includes  all  cJioses  in  action^  and  they  are  advised  that 
by  failure  of  the  above  bequest,  the  said  sum  of  $2,500  passed 
to  the  persons  named  in  said  residuary  clause,  viz.,  the  com- 
plainants, brothers  and  sisters  of  the  testator. 

The  bill  prays  that  the  construction  of  the  will  set  forth 
therein,  may  be  declared  the  true  construction,  and  the  exec- 
utor required  to  charge  himself  accordingly  with  the  $2,500 
and  interest,  and  pay  over  to  the  complainants  their  respective 
shares. 

A  copy  of  the  will,  duly  authenticated,  is  filed  with  the  bill, 
marked  Exhibit  A. 

The  answer  of  Charles  Lewis  Hammond,  in  his  own  right, 
and  as  executor,  was  filed,  admitting 

Ist.  The  execution  of  the  will,  the  death  of  William  B. 
Hammond,  the  granting  of  letters  testamentary  to  him,  the  re- 
spondent, and  the  collection  of  the  money. 

2d.  That  the  will  contains  the  clause  specifically  set  forth 
ID  the  bill  of  complaint,  but  denies  that  the  true  intent  and 
meaning  of  the  language  of  said  clause  is  set  forth  in  the  bill. 

Further  answering,  the  respondent  says,  ^^  that  at  the  time 
the  testator  was  preparing  to  have  said  will  written,  he  asked 
the  respondent,  for  what  sum  of  money  he  would  agree  to  look 
after  and  take  care  of  Bezin  Hammond  as  long  as  the  said 
Bezin  should  live,  and  bury  him  at  his  death,  and  the  re- 
spondent in  answer  thereto,  and  in  the  presence  of  witnesses, 
agreed  to  perform  said  services  for  such  sum  of  money  as  the 
said  William  B.  Hammond  would  devise  to  the  respondent  for 
that  purpose.  That  at  the  time  of  this  conversation  the  said 
Rezin  Hammond  was  sick  and  very  feeble,  all  of  which  was 
well-known  to  the  said  William  B.  Hammond,  and  it  was  also 
known  to  said  deceased,  that  this  respondent  was  a  poor  man 
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with  a  large  family  of  young  children  upon  his  hands,  and  he 
knew  at  the  time  of  making  said  will^  that  the  said  Bezin  wag 
at  the  house  of  the  respondent  confined  to  his  bed.  And  the 
respondent  further  says,  he  knew  of  the  devise  to  him  of  said 
$2,500  mentioned  in  the  bill  and  of  the  conditions  connected 
therewith,  and  that  under  and  by  virtue  of  said  devise  he 
looked  after  and  took  care  of  the  said  Bezin  Hammond  as  long 
as  he  lived,  and  buried  him  at  his  death,  and  that  he  did 
agree  with  the  said  William  B.  Hammond  to  look  after  and 
take  care  of  the  said  Bezin,  and  bury  him  at  his  death  in  con- 
sideration of  said  devise,  and  if  said  devise  had  not  been  made 
he  was  not  able  to,  and  could  not  have  maintained  said 
Bezin." 

The  respondent  further  contends  that  the  testator  survived 
the  said  Bezin,  and  although  he  was  in  possession  of  his  facul- 
ties and  had  ample  opportunity  to  revoke  said  bequest,  never 
did  so,  and  never  contemplated  it,  and  it  was  not  in  his  power 
to  make  a  valid  revocation  of  said  bequest. 

That  apart  from  the  agreement  aforesaid,  the  devise  took 
effect  at  the  time  of  the  execution  of  the  will,  and  the  respon- 
dent was  to  receive  the  sum  of  $2,500  irrespective  of  the  time 
said  Bezin  Hammond  should  die,  provided  the  respondent 
from  the  execution  of  said  will  should  look  after,  take  care  of 
and  bury  said  Bezin,  which  he  avers  he  did.  These  citations 
from  the  bill  and  answer  foreshadow  and  present  substantially 
the  conflicting  views  of  the  appellants  and  appellees,  which  are 
set  out  more  in  detail  in  the  briefs,  and  arguments  of  the  coun- 
sel for  the  respective  parties. 

The  appellants  contend  that  the  will  is  to  be  construed  as 
speaking  from  the  death  of  the  testator,  and  that  as  the  bequest 
was  given  in  consideration  that  he  should  take  care  of  Bezin 
Hammond  and  buiy  him  when  he  died,  ^*  it  follows,  that  on 
the  death  of  Bezin  before  the  testator,  the  bequest  fails." 

The  appellee's  theory  is,  that  the  will  is  to  be  taten  as 
speaking  from  the  date  of  its  execution,  although  it  does  not 
operate  until  the  testator's  death ;  and  if  construed,  as  speak* 
ing  from  the  death  of  the  testator,  then  the  condition  being  a 
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condition  snbfiequent  and  becoming  impossible,  the  bequest 
Tested  nnconditionally  in  the  legatee. 

A  commission  was  issued  and  retnmedy  under  which  the 
testimony  of  the  draughtsman  of  the  will  and  other  witnesses 
as  to  the  declarations  of  the  testator,  prior  to  and  at  the  time 
of  the  execution  of  the  will,  were  taken. 

To  all  of  which  testimony  the  appellants  excepted,  on  the 
ground  of  irrelevancy. 

In  order  to  discoTer  the  intention  of  the  testator,  it  is  the 
duty  of  the  court  to  put  themselves  in  the  place  of  the  testa- 
tor, and  then  see  how  the  terms  of  the  will  affect  the  property 
or  the  subject-matter.     1  Oreenleaf^a  Evid.  part  II,  sec.  287. 

In  the  5th  proposition  of  yice-Chancellor  Wigram's  rules 
of  interpretation  •f  wills,  it  is  said  ^'  for  the  purpose  of  deter- 
niining  the  object  of  the  testator's  bounty,  or  the  subject  of 
disposition  or  the  quantity  of  interest  intended  to  be  given  by 
his  will,  a  court  may  inquire  into  every  material  fact  relating 
to  the  person  who  claims  to  be  interested  under  the  will."  1 
GreenUaf^s  Bmd.  Id.  note  1. 

Lord  Abinger's  opinion  in  the  case  of  Siscooks  v.  Hiaeockay 
5  M.  &  W.  363,  367,  incorporated  by  Greenleaf  in  his  chapter 
on  the  admissibility  of  parol  evidence,  as  the  most  luminous 
exposition  and  exhaustive  essay  on  the  subject,  states  that  '^  all 
the  facts  and  circumstances,  therefore,  respecting  persons  or 
property,  to  which  the  will  relates,  are  undoubtedly  legitimate, 
and  often  necessary  evidence  to  enable  us  to  understand  .the 
meaning  and  application  of  his  words."  1  ChremUaf^  sec.  289. 
.  The  same  doctrine  is  announced  by  this  court  in  the  case  of 
Hawman  dk  Wife  v.  I'honuMy  E/fVy  44  Md.  43,  where  it  is 
said :  ^'  The  only  object  and  purpose  for  which  such  proof  can 
be  properly  admitted,  is,  not  to  show  what  the  testator  meant^ 
as  distinguished  from  what  his  words  express,  but  simply  what 
is  the  meaning  of  his  words."  See  WalstorCa  Leasee  v.  White^ 
5  Md.  297.  To  the  same  effect  is  the  language  of  Shaw,  C.  J.^ 
in  Tucker  v.  SeamarCa  Aid  Society^  7  Metcalf,  205.  *' Extrin- 
sic evidence  is  admissible  only  when  the  will  is  plain  and  clear 
upon  its  face,  and  becomes  doubtful  when  applied  to  the  sub- 
ject-matter."   AUen'a  Etfra  v.  Allen^  18  Howard,  393. 
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The  doubt  in  this  case  arises  not  from  any  obscnrit j  or  am- 
biguity on  the  face  of  the  will,  but  from  the  contest  as  to  the 
rules  of  construction  to  be  applied,  and  the  class  of  conditional 
bequests  to  which  it  belongs,  whether  precedent  or  sub- 
sequent. 

The  rule  of  interpretation,  as  to  the  period  of  time  from 
which  the  will  speaks,  both  in  this  State  and  in  England  varied 
formerly,  with  the  subject-matter  to  which  it  applied.  As  to 
real  estate,  it  was  supposed  to  speak  (or  operate)  only  on  such 
lands,  &c.,  as  the  testator  held  at  the  djite  or  execution  of  the 
will,  but  as  to  personalty,  it  operated  upon  all  he  owned  at  the 
time  of  his  death.  Although,  generaUy,  as  testamentary  in- 
struments they  were  construed  as  speaking  from  the  time  and 
event  by  which  they  became  consummated,  the  death  of  the 
testator,  there  was  no  invariable  rule,  except  as  determined  bj 
the  species  of  property  bequeathed  or  devised.  Thus  Jarman, 
speaking  of  wills  generally,  says,  "  for  some  purposes  a  will  is 
considered  to  speak  from  its  date  or  execution,  and  for  others 
from  the  death  of  the  testator,  the  former  being  the  period  of 
Its  inception,  and  the  latter,  that  of  the  consummation  of  the 
instrument."    1  Jarman^  292  (3d  Amer.  ed.). 

In  the  summary  of  his  rules  for  construction^  it  is  said, 
^'  that  a  will  speaks,  for  some  purposes,  from  the  period  of  exe- 
cution, and  for  others,  from  the  death  of  the  testator;  but 
never  operates  until  the  latter  period."  Rule  IVy  2  Jarman, 
p.  741  in  Mar.  (3d  Amer.  ed.).  The  general  rule,  however,  as 
we  have  before  intimated,  is,  '^  that  a  will  speaks  from  the  death 
of  the  testator,  and  not  from  its  date,  unless  its  language,  by  a 
fair  construction,  indicates  the  contrary  intention."  CanfiM 
V.  Boatwick^  21  Conn.  560 ;  Oold  v.  Judson^  21  Conn.  616. 

Adopting  the  general  rule  of  construction,  we  proceed  to 
inquire  whether  the  bequest  under  consideration  comes  within 
the  class  of  legacies  upon  condition  precedent,  or  legacies  upon 
condition  subsequent. 

It  was  said  by  Willis,  C.  J.,  in  AcherUy  v.  Vernon^  "  that 
no  words  necessarily  made  a  condition  precedent,  but  the  same 
words  would  make  a  condition  either  precedent  or  subsequent, 
according  to  the  nature  of  the  thing  and  the  intent  of  the  par- 
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ties."  WiUet^  Rep,  153 ;  OiUeU  v.  TFroy,  1  P.  Wins.  384 ; 
Eaney  v.  A%Um^  1  Atk  361 ;  4  Kmt  (5tli  ed.),  124,  125 ;  7 
(?.  &  /.  240,  6^  a2.,  cited  in  note  1 ;  1  Jar.  on  WiUsy  p.  798. 
The  item  of  the  will  under  consideration  is  a  specific  bequest 
for  a  particular  purpose  to  be  accomplished  infuturOj  without 
any  disposition  over,  in  case  of  non-performance.  It  closely* 
resembles  the  ease  of  Thomas  v.  ffotoeUy  1  Salk.  170,  where 
one  devised  to  his  eldest  daughter  on  condition  that  she  should 
marry  his  nephew  on  or  before  she  attained  twenty-one  years. 
The  nephew  died  young,  and  after  his  death,  the  devisee  being 
then  under  twenty-one,  married  another. 

It  was  held,  that  the  condition  was  not  broken,  its  per- 
formance having  been  impossible  by  the  act  of  God.  1  «7ar- 
man,  808,  in  Mar. 

Without  multiplying  examples,  which  are  numerous,  the 
condition  annexed  to  this  bequest  is  both  in  the  collocation  of 
its  language  and  the  order  of  events  so  clearly  posterior  to  the 
Testing  of  the  legacy,  that  we  have  no  difficulty  in  declaring  it 
a  condition  subsequent,  and  its  performance  impossible  by  the 
act  of  Providence,  the  legatee  takes  unconditionally. 

Decree  affirmed,  with  costs  to  the  appellee. 


6ee  Martin  v.  Martin,  infra;  AxmBtrong  v.  Armstrong,  1  Am.  Prob.  R 
(;  McNedy  v.  McKeely,  1  Id.  58G. 
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MgOabe,  Admikistbatob  vs.  Fowlbb,  Exboutob. 

[84  New  York,  814.] 

Degree  of  oare  required  of  executor  in  kbepino  bbtatb 

securities.  * 

Ad  ezecator  is  not  a  g^rantor  of  the  safety  of  seenrities  in  hia  charge  belonging 
to  the  estate;  he  is  bound  simply  to  exercise  such  prudence  and  diligence  in 
the  care  and  managcAnent  of  the  estate  as  men  of  discretion  and  intelligence  in 
general  employ  in  their  own  like  affairs. 

An  exeoator  left  goyemment  bonds  in  the  costody  of  testator^s  nephew,  who  had 
been  intrusted  with  them  for  safe  keeping  by  deceased  in  his  lifetime^  No  rea- 
son for  any  suspicion  of  the.  nephew's  integrity  or  financial  ability  waa  shown 
until  it  waa  discovered  that  he  had  conyerted  them  to  his  own  use.  The  exec- 
utor died  prior  to  the  time  of  the  conyersion.  Hdd,  that  the  latter^s  estate  was 
not  chargeable  with  the  loss. 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  second  judicial  department,  affirming  a 
judgment  in  favor  of  defendants,  entered  upon  a  decision  of 
the  court,  on  trial  without  a  jury. 

The  nature  of  the  action  and  the  facta  are  set  forth  suffi- 
ciently in  the  opinion. 

/.  T.  WiUiamSy  for  appellant. 

Calvin  FroBtj  for  respondent. 

Miller,  J.  The  plaintiff  in  this  action  seeks  relief  against 
the  estate  of  William  Fowler,  deceased,  for  the  negligence  of 
the  testator  as  an  executor  of  the  estate  of  Nathaniel  Fish,  de- 
ceased, in  failing  to  collect  certain  government  bonds  belonging 
to  said  Fish's  estate.  These  bonds  were  left  and  deposited  for 
safe  keeping  by  Fish  in  his  lifetime  with  one  Odell,  his  nephew, 
who  purchased  the  bonds  for  Fish  and  was  at  the  time  a  man 
of  responsibility,  good  character  and  business  habits,  and  con- 
sidered entirely  trustworthy.  Upon  the  death  of  Fish  in  1865, 
Fowler  qualified  as  executor  of  his  will  and  assumed  to  act  in 
that  capacity.    His  widow,  who  was  executrix,  did  not  qualify, 
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or  renounce  daring  the  life  of  Fowler,  and  the  bonds  deposited 
were  converted  in  1867  into  five-twenty  bonds,  which  remained 
in  the  hands  of  Odell,  he  transmitting  the  interest  to  Fowler, 
as  he  had  previously  done,  until  Fowler  died  in  October,  1871, 
leaving  a  wilL  His  executors  called  upon  the  surrogate  for 
advice,  and  upon  being  informed  that  Mrs.  Sarah  Fish,  the 
widow  and  surviving  executrix  named  iu  the  vrill  of  her  hus- 
i)and,  should  qualify,  according  to  the  findings  of  the  judge, 
an  oath  as  executrix  was  prepared  and,  she  being  indisposed  at 
the  time,  was  sent  to  her  residence,  and  she  subscribed  and 
swore  to  the  same  on  the  18th  of  January,  1872,  before  a  no- 
tary, which  oath  was  filed  in  the  office  of  the  surrogate  and  a 
memorandum  of  the  same  entered  in  the  blank  book  of  oaths, 
where  it  should  have  appeared  if  it  had  been  taken  in  the  office. 
The  letters  testamentary  were  not  issued  to  Mrs.  Fish,  but  she 
acted  as  executrix  and  executed  a  power  of  attorney  to  one 
John  B.  Fowler,  who  took  charge  of  the  estate,  collected  and 
paid  over  the  interest  to  her,  she  being  under  the  will  entitled 
to  the  income  during  her  life,  until  Odell's  death  in  1875,  and 
as  residuary  legatee  to  one-half  of  the  principal.  It  then  ap- 
peared that  in  1874  the  bonds  were  hypothecated  by  Odell  as 
collateral  security  for  a  loan  made  by  the  firm  of  which  he  was 
a  member,  and  the  firm,  indading  Odell,  turning  out  to  be 
irresponsible,  the  bonds  were  lost  to  the  estate  of  Fish. 

It  will  be  observed  that  up  to  the  time  of  the  decease  of 
William  ^^owler,  so  far  as  the  evidence  shows,  there  was  no 
reason  to  suppose  that  the  bonds  in  question  were  unsafe,  or  in 
any  peril  of  being  lost  while  in  the  possession  of  Odell.  Nor 
do  we  think  that  there  is  any  valid  ground  for  claiming  that 
Fowler  was  negligent,  or  failed  to  bestow  upon  the  property 
committed  to  his  charge  that  degree  of  care,  attention  and  vigi- 
lance which  was  essential  for  its  safety  and  preservation,  and 
which  he  was  bound  to  exercise  as  a  lawful  custodian  of  the 
same.  He  had  acted  the  same  as  the  testator,  Mr.  Fish,  had 
done  in  leaving  them  with  Odell,  and  as  the  proof  shows,  he 
had  also  left  with  Odell  his  own  securities  of  a  like  nature. 

An  executor  or  trustee  is  not  a  guarantor  for  the  safety  of 
the  securities  which  are  committed  to  his  charge,  and  does  not 
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warrant  such  safety  under  any  and  all  circumstances,  and 
against  all  contingencies,  accidents  or  misfortunes.  The  true 
rule  which  should  govern  his  conduct  is,  that  he  is  bound  to 
employ  such  prudence  and  such  diligence  in  the  care  and  man- 
agement of  the  estate  or  property  as  in  general  prudent  men 
of  discretion  and  intelligence  employ  in  their  own  like  affi^irs. 
{King  v.  Talboty  40  N.  Y.  76.)  While  this  rule  requires  an 
executor  or  trustee  to  avoid  all  extraordinary  risks  in  the  in. 
vestment  of  the  moneys  of  the  estate  and  to  keep  the  same 
safely,  it  does  not  demand  that  he  shall  be  made  liable  for  con- 
tingencies which,  under  ordinary  circumstances,  could  not  have 
been  anticipated.  There  is  nothing  in  the  record  before  us 
which  evinces  that  the  bonds  in  question  were  liable  to  be  lost 
in  Odell's  custody,  and,  as  the  case  stands,  that  they  were  not 
entirely  safe  up  to  the  period  of  the  death  of  William  Fowler. 
At  this  time  they  had  not  in  any  way  been  misapplied  or  im- 
properly used,  and  there  is  no  ground  for  claiming  that  Odell 
was  an  improper  person  as  a  depositary  of  the  bonds.  Both 
Fish  and  Fowler  had  no  reason  to  believe  to  the  contrary,  and 
Fowler,  as  executor,  was  only  following  the  course  pursued  by 
Fish  in  leaving  the  bonds  where  he  found  them.  He  did  the 
same  with  his  own  bonds,  thus  evincing  his  confidence  in  Odell 
and  his  entire  good  faith.  It  does  not  excuse  him  if  negligent 
because  Fish  had  acted  in  like  manner ;  but  in  view  of  the  cir> 
cumstances  it  cannot,  we  think,  be  said  that  he  did  not  act  as 
a  person  of  ordinary  prudence  and  care  would  have  done  in 
regard  to  his  own  affairs,  or  that  he  was  negligent.  If  Fowler, 
the  executor  of  Fish,  for  any  reason  had  cause  for  suspicion  or 
doubt  as  to  Odell's  integrity  or  financial  ability  to  respond  for 
any  loss  or  misappropriation,  or  if  it  had  appeared  that  Fowler 
knew  that  Odell  was  in  failing  circumstances,  a  different  ques- 
tion would  arise,  and  it  might  well  be  urged  that  he  had  con- 
ducted himself  without  that  caution  and  care  which  his  duty 
as  trustee  demanded ;  but  the  facts  presented  lead  to  the  con- 
clusion that  there  was  no  just  ground  for  apprehension  of  loss 
in  consequence  of  Odell's  delinquency  or  want  of  responsibility 
during  Fowler^s  life,  and  there  is  no  reason  to  doubt  that  the 
bonds  were  in  existence  and  entirely  safe  and  secure  up  to  the 


McCABE  y.  FOWLER.  129 

period  of  Fowler's  death  and  for  some  years  subsequent  thereto. 
Such  being  the  state  of  the  case,  the  proof  should  be  very  clear 
showing  neglect  on  the  part  of  Fowler  while  he  was  alive,  to 
hold  his  estate  chargeable  for  the  loss  which  occurred  after  his 
decease.  His  executors  had  no  control  over  the  bonds,  no  au- 
thority to  interfere  with  the  estate  of  Fish,  and  no  right  to  the 
custody  of  or  to  receive  or  take  charge  of  the  bonds  in  any 
form.  (2  R  S.  448,  §  11 ;  ShooJc  v.  Shook,  19  Barb.  653.)  By 
Fowler's  death  they  had  passed  from  him  as  executor  into  the 
hands  of  Mrs.  Fish,  the  surviving  executrix  or  trustee,  or  to 
such  person  who  might  be  appointed  by  the  surrogate  to  ad- 
minister upon  the  estate.  The  court  found  that  Mrs.  Fish 
qaaUfied  as  executrix,  and  there  is,  we  think,  sufficient  evi- 
dence to  support  this  finding.  And  although  no  letters  testa- 
mentary were  issued  to  her,  she  assumed  to  act  and  took  charge 
of  the  property  belonging  to  the  estate  of  her  husband.  That 
letters  were  not  issued  can  make  no  difference  so  long  as  she 
was  entitled  to  the  same.  She  had  authority  as  executrix  and 
as  a  trustee  nnd^  the  will  of  her  husband  to  take  charge  of  the 
property  belonging  to  the  estate,  and  the  subsequent  issue  of 
letters  of  administration  to  the  plaintiff  did  not,  if  she  was 
qualified,  supersede  her  acts  or  in  any  way  interfere  with  her 
rights.  The  subsequent  appointment  of  the  plaintiff  is  not 
important  if  Mrs.  Fish  duly  qualified  and  acted  as  executrix, 
and  cannot  affect  her  acts  so  far  as  they  relate  to  taking  charge 
of  the  bonds  in  controversy.  Nor  does  any  question  of  estop- 
pel, as  to  the  right  of  the  defendants  to  set  up  as  a  defense 
that  Mrs.  Fish  was  an  executrix  and  acted  as  such,  arise  on  this 
appeaL 

Assuming,  however,  that  Mrs.  Fish  was  not  authorized  to 
act  as  surviving  executrix  under  her  husband's  will,  then  it  was 
the  right  of  those  who  were  interested  in  the  estate  to  obtain 
letters  of  administration  with  the  will  annexed.  (2  R.  S.  71, 
§  17,)  If  this  had  been  done,  the  bonds  could  have  been  ob- 
tained at  once  and  no  loss  would  have  occurred.  As  Mrs.  Fish, 
while  enjoying  the  income  and  having  the  control  over  the 
bonds,  did  not  assert  her  right  to  the  custody  of  the  same,  or 
if  she  had  no  right,  the  appointment  of  an  administrator  with 
Vol.  n.— 9 
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the  will  annexed  was  not  applied  for  or  made  for  a  long  time, 
the  loss  was  not  caused  by  the  neglect  of  Fowler  as  execntor  of 
Fish,  but  by  the  failure  of  the  parties  in  interest  to  avail  them- 
selves of  the  right  they  had  to  t^e  and  secure  the  bonds.  The 
negligence  was  with  them  and  the  loss  was  occasioned  by  their 
fault,  as  they  had  it  in  their  own  power  to  protect  themselves. 

The  case  of  Walton  v.  Walton  (1  Keyes,  18 ;  2  Abb.  Pr.  [N. 
S.]  428),  cited  by  the  appellant's  counsel,  differs  essentially 
from  the  case  at  bar.  The  action  was  brought  by  an  adminis- 
trator to  compel  the  executors  of  the  deceased  executor  of  the 
estate  which  the  plaintiff  represented  to  account  for  assets  un- 
administered  in  his  hands,  but  there  was  no  surviving  executor 
into  whose  hands  the  property  had  been  delivered,  and  the  de- 
fendant's testator  had  in  his  possession  the  property  of  the 
estate  unaccounted  for  at  the  tin^e  of  his  death.  Besides,  there 
was  no  question  involved  as  to  the  negligence  of  the  executor^ 
or  as  to  the  right  of  the  parties  in  interest  to  administer  upon 
the  estate. 

There  is,  we  think,  no  valid  ground  for  ^ laiming  that  the 
bonds  inventoried  never  came  into  the  hands  of  Odell,  and  the 
bonds  hypothecated  by  Odell  and  sold  for  the  payment  of  the 
loan  were  not  those  referred  to  in  the  inventory  and  lost  to  the 
estate.  The  findings  of  the  court  are  in  a  contrary  direction 
and  are  sustained  by  sufficient  evidence. 

A  number  of  questions  were  raised  upon  the  trial  in  regard 
to  the  admission  of  evidence,  but  none  of  the  rulings  of  the 
judge  in  reference  to  the  same  show  any  such  error  as  demands 
a  reversal  of  the  judgment. 

The  question  made  as  to  giving  costs  against  the  estate  of 
Nathaniel  Fish  related  to  the  discretion  of  the  judge,  and  is 
not  the  subject  of  review  upon  this  appeal. 

The  judgment  should  be  affirmed. 

All  concur.  Foloer,  C.  J.,  and  Earl,  J.,  concurring  in 
result. 

Judgment  affirmed. 


Liability  for  loss^  thefts  or  destmction  of  estate  securities.— Ex- 
ecutors or  administrators  are  not  guarantors  of  the  safety  of  securities  in 
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tbdr  charge  belonging  to  the  estate.  They  are  bound  to  exercise  only  such 
care  and  prudence  as  men  of  average  discretion  usually  employ  in  the  pro- 
tection of  their  own  property.  Mikell  v.  Mikell,  5  Rich.  (S.  C.)  220;  Ru- 
bottom  ▼.  Morrow,  24  Indiana,  202;  Estate  of  Secondov.  Bosio,  2  Ashm. 
(Penn.),  487;  Whitney  v.  Peddicord,  «3  lUinois,  249;  Fitzsimons  v.  Pitz- 
simoDs,  1  a  C.  400;  Noble  v.  Jones,  85  Texas,  692;  Neif  s  Appeal,  57  Penn. 
St.  91;  Campbell  v.  MUler,  88  Geo.  804;  Farman  v.  Ck)e,  1  Caine's  Cases,  96; 
Beny  ▼.  Parks,  3  S.  &  M.  (Miss.)  625;  Smith  y.  Hurd,  8  Id.  682;  Bailey  v. 
DUworth,  10  Id.  404. 

The  English  rule  is  the  same.  Jones  v.  Lewis,  2  Yes.  Sen.  240;  Massey 
T.  Bonner,  1  Jac.  &  W.  248. 

Bat  Lord  Ellenborough  laid  down  a  different  rule  in  law  in  Crosse  v. 
Smith,  7  East,  25a 

An  administrator,  not  chargeable  with  any  want  of  due  care,  is  not  liable 
for  money  belonging  to  the  estate  which  is  stolen  by  burglars  from  the  safe 
of  the  administrator.    Stevens  v.  G&ge,  55  N.  H.  175. 

The  same  rule  prevails  In  Missouri,  where  it  has  been  repeatedly  held 
that  executors  and  administrators  are  in  no  sense  insurers  of  the  property  of 
the  decedent,  and  in  the  absence  of  negligence  are  not  liable  in  case  of 
robbeiy.    State  v.  Meagher,  44  Mo.  356;  Fudge  v.  Dum,  51  Id.  264. 

Where  an  administrator  retained  money  of  an  estate  for  more  than  five 
fean,  and  made  no  effort  to  settle  up  the  estate,  held  that  for  the  loss  of  the 
nioney  through  failure  of  a  bank  in  which  he  had  deposited  it,  he  was  liable, 
though  he  had  not  been  otherwise  negligent.  Wood  v.  Myrick,  17  Minn. 
406 ;  Robinson  v.  Robinson,  1  De  G.  M.  &  G.  247 ;  Knott  v.  Coffee,  16 
BeBv.80. 

So  when  executors  had  lent  securities  improvidently,  though  in  good  faith, 
hddliable.    Re  McDonald,  4  Redf.  (N.  Y.)  321. 

Neither  administrators  nor  executors  are  bound  to  insure  the  property 
that  comes  into  their  hands,  nor  even  to  continue  the  insurance  of  the  dece- 
dent. Dortch  V.  Dortch,  71  N.  C.  224;  Tuttle  v.  Robinson,  88  N.  H.  104; 
Croft  V.  Lyndsey,  2  Freem.  1 ;  Bailey  v.  Gould,  4  Y.  &  Coll.  221. 

If  an  executor  puts  bonds  and  notes  into  the  hands  of  a  lawyer  for  collec- 
tion, and  the  attorney,  after  the  death  of  the  executor,  collects  and  misapplies 
the  money,  the  estate  of  the  executor  is  not  chargeable  with  the  loss.  Ray- 
ner  v.  Peaisall,  8  Johns.  Ch.  578. 

See  Spaulding  v.  Wakefield's  Estate,  ante,  page  14;  Carpenter  v.  Carpen- 
ter, 1  Am.  Prob.  R  448. 
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[66  Maryland,  120. J 

Specific  legacy. — "FrvB  thousand  dollars"  of  sPEdFreD 

BONDS. 

Testator  devised  "five  thoiuand  dollars  of  the  W.,  C.  and  A.  Railroad  bonds,  also 
287  shares "  of  another  company's  stock,  with  other  similar  gifta.  He  died 
thirteen  days  after  executing  his  will,  o^^ning  five  of  such  bonds  of  the  face 
Talne  of  $1,000  each,  bat  selling  in  the  market  at  thirty  cents  on  the  dollar. 
Held,  that  the  legacy  was  specific  of  the  five  bonds  testator  owned. 

Bill  for  the  construction  of  a  will. 

Williami  Ritchie  and  William  P.  Maulsby^  Jr.y  for  the 
appellants. 

Bradley  T,  Johnson  and  I^red,   J.   IfeUon^  for  the  ap- 
pellees. 

KoBiNSON,  J.  The  controversy  in  this  case  arises  npbn  the 
construction  of  the  following  bequest : 

"  I  give  and  bequeath  to  ray  daughter  Mary  E.  Xnnkel  five 
thousand  dollars  Northern  Central  Kailroad  Bonds ;  also  thirty 
shares  of  Frederick  and  Woodsborough  Turnpike  Koad  Com- 
pany stock ;  also  twenty  shares  of  the  Philadelphia,  Wilming- 
ton and  Baltimore  Kailroad  Company ;  also  five  thousand  dol- 
lars of  the  Wilmington,  Columbia  and  Augusta  Railroad 
Bonds ;  also  two  hundred  and  thirty-seven  shares  of  the  Balti- 
more and  Reisterstown  Turnpike  Road  Company;  also  my 
sewing  machine." 

The  will  was  executed  on  the  18th  of  November,  1876,  and 
on  the  Ist  of  December,  thirteen  days  after  its  execution,  the 
testator  died. 

Among  his  effects  were  found  five  bonds  of  the  Wilming- 
ton, Columbia  and  Augusta  Railroad  Company,  .each  of  the 
denomination  or  face  value  of .  $1,000,  the  market  value  of 
which,  however,  according  to  the  proof,  was  about  thirty  cents 
in  the  dollar. 
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The  appellants  contend  that  the  legacy  is  one  of  five  thon- 
sand  dollars  in  valne,  and  must  be  construed,  either  as  a  be- 
quest of  $5,000  in  money  with  the  Wilmington,  Columbia  and 
Augosta  Bailroad  bonds  demonstrated  as  the  fund,  primarily 
charged  with  the  payment  thereof ;  or  as  a  bequest  of  $5,000 
worth  of  such  bonds,  with  direction  to  the  executors  to  purchase 
for  the  legatee,  bonds  of  said  company  to  the  value  of  $5,000. 

On  the  other  hand,  the  appellees  insist  that  it  is  a  legacy  of 
bonds  of  the  railroad  company  of  the  face  value  of  |5,000,  and 
that  the  bequest  is  gratified  by  the  delivery  to  the  legatee  of 
five  one  thousand  dollar  bonds  of  said  company. 

The  question  then  is,  whether  this  bequest,  when  construed 
in  connection  with  other  parts  of  the  will,  is  to  be  considered 
as  a  general  demonstrative  or  specific  legacy  ? 

Ordinarily  there  is  not  much  difficulty  in  determining  to 
which  of  these  classes  a  legacy  belongs. 

If  the  testator  bequeaths  a  specific  thing  as  distinguished 
from  all  others  of  its  kind,  as  money  in  a  certain  bag,  or  my 
Maryland  State  bonds,  such  a  legacy,  it  is  clear,  is  specific,  and 
the  legatee  is  entitled  to  the  thing  bequeathed. 

Where,  however,  the  bequest  is  of  a  sum  of  money,  or  of 
shares  of  stock,  without  further  description  or  reference,  and 
which  may  be  satisfied  by  the  delivery  to  the  legatee  of  any 
stock  of  the  kind  designated,  such  a  legacy  is  general. 

A  demonstrative  legacy  is  in  the  nature  of  a  general  legacy, 
with  a  certain  fund  pointed  out  for  its  payment,  as  a  gift  of 
|1,000  to  be  paid  out  of  the  fund  due  by  A. ;  and  if  the  fund 
thus  designated  fails,  the  legatee  is  entitled  to  be  paid  out  of 
the  general  assets  belonging  to  the  estate.  {Kirhy  v.  Potter ^  4: 
Vesey,  Jr.  748  ;  SibUy  v.  Perry ^  7  Ves.  622 ;  LeOrice  v.  Pinch, 
3  Merivale,  50 ;  Giddings  v.  Seward,  16  N.  Y.  365 ;  Welsh'* 
Appeal,  28  Penn.  St.  [4  Casey],  363.) 

To  each  of  these  classes,  however,  certain  legal  incidents 
attach,  and  the  difficulty  in  determining  to  which  class  the  leg- 
acy in  many  cases  belongs,  is  mainly  owing  to  the  efforts  on 
the  part  of  courts  to  avoid  the  hardships  growing  out  of  such 
incidents.  This  is  strikingly  illustrated  in  the  bequest  of  the 
shares  of  canal  stock  in  Robinson  v.  Addison,  2  Beav.  521. 
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If  the  legacy  is  to  be  considered  specific,  then  in  the  event 
of  the  testator's  parting  with  the  thing  or  property  bequeathed, 
or  if  from  any  caose  it  shonld  be  lost  or  destroyed,  the  legacy 
fails.  Then  again,  such  legacies  are  not  liable  to  abatement 
with  general  legacies,  nor  are  they  liable  to  contribution  to- 
wards the  payment  of  debts.  And  hence  the  inclination  on 
the  part  of  courts  to  constrae  legacies  as  general,  unless  a  con- 
tniry  intention  plainly  appears.  Bat  however  strong  may  be 
this  inclination,  and  into  whatever  refinements  this  course  of 
judicial  decision  may  have  led,  all  the  cases  agree  that  the  gov- 
erning principle  in  this,  as  in  all  other  questions  upon  the  con- 
structions of  wills  is  the  testator's  intention,  and  if  it  appears, 
either  from  the  terms  of  the  bequest  itself  when  separately 
considered ;  or  when  construed  in  connection  with  the  rest  of 
the  will,  that  he  meant  to  give  the  specific  thing,  such  inten- 
tion must  prevail. 

So  the  question  in  this  case  is  narrowed  down  to  this,  does 
it  appear  from  the  face  of  the  entire  will,  that  the  testator  in- 
tended to  give  to  his  daughter,  the  five  railroad  bonds  of  the 
Wilmington,  Columbia  and  Augusta  Railroad,  each  of  the  de- 
nomination or  face  value  of  $1,000,  which  were  found  in  his 
possession  at  the  time  of  his  death,  or  did  he  mean  to  give  to 
her«$5,000  in  money,  with  tliese  bonds  designated  as  the  fund 
primarily  liable  for  the  payment  of  the  same,  and  the  defi- 
ciency, if  any,  to  be  paid  out  of  the  general  assets  of  his  estate, 
or  did  he  mean  to  give  to  her  $5,000  worth  of  such  bonds? 

Government  securities,  bonds  and  shares  of  stock  of  corpo- 
rations, it  is  admitted,  may  be  specifically  bequeathed.  Tlie 
words  "my,"  or  "in  my  possession,"  or  "standing  in  my 
name,"  and  other  like  expressions,  referring  to  the  corpus  of 
the  fund,  have  generally  been  relied  on  as  showing  such  inten- 
tion. Barton  v.  Cook^  5  Ves.  461 ;  Norria  v.  Harriaon^  2 
Madd.  280 ;  Choat  v.  Teates^  2  Jac.  &  Walk.  102. 

None  of  these  terqis  are  affixed  to  the  Wilmington,  Colum- 
bia and  Augusta  Bailroad  bonds  in  this  bequest,  and  in  view  of 
the  decision  in  Dryden  v.  Owens^  49  Md.,  364,  it  may  be  that 
if  the  question  depended  solely  upon  the  construction  of  the 
terms  of  the  bequest  itself,  the  mere  fact  that  five  bonds  of 
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said  company,  each  of  the  face  value  of  $1,000,  were  found  in 
the  possession  of  the  testator  at  the  time  of  his  death,  would 
not  be  sufficient  to  show  that  he  intended  to  give  these  identi- 
cal bonds  to  the  legatee. 

But  in  dealing  with  this  question,  regard  must  be  had  to 
the  rest  of  the  will,  and  if  taken  as  a  whole,  such  appears  to 
hare  been  his  intention,  the  legacy  must  be  regarded  as  specific, 
although  the  clause  in  question  might  receive  a  different  inter- 
pretation considered  separately.  {Everett  v.  Lane^  2  Iredell's 
Eq.  548 ;  Stickney  v.  Davis^  16  Pick.  19 ;  2  Leading  Cases  in 
Equity,  part  I,  656.) 

Now  the  will  upon  its  face  shows,  that  the  testator  was 
possessed  of  a  number  of  government  bonds,  railroad  bonds, 
shares  of  railroad  stock,  and  stock  of  other  corporations,  all  of 
which  he  divided  among  his  wife  and  five  children. 

To  his  wife  he  gives  ten  thousand  dollars,  United  States 
five-twenty  bonds ;  also  five  thousand  dollars  of  Baltimore  and 
Ohio  Railroad  bonds,  payable  in  the  year  1885 ;  also  five  thou- 
sand dollars  of  my  Northern  Central  Railroad  bonds ;  also  the 
mortgage  of  three  thousand  dollars  on  the  lands  of  Thomas  D. 
Biggs,  and  one  large  painting  over  the  mantel  in  the  parlor, 
and  also  all  my  furniture  in  my  bed  room. 

To  his  son  John  S.,  he  gives  five  thousand  dollars  of  my 
Baltimore  and  Ohio  Railroad  bonds ;  also  twenty  shares  of  my 
stock  in  the  Philadelphia,  Wilmington  and  Baltimore  Railroad 
Company ;  also  ten  shares  of  my  stock  in  the  First  National 
Bank  of  Frederick ;  also  my  set  of  china  given  to  me  by  my 
sister  Marion. 

To  his  son  Robert,  he  gives  five  thousand  dollars  of  my 
Baltimore  and  Ohio  Railroad  bonds;  also  twenty  shares  of 
stock  in  the  Philadelphia,  Wilmington  and  Baltimore  Railroad  ; 
also  one  bond  of  one  thousand  dollars  of  my  United  States  five- 
twenty  bonds ;  also  five  thousand  dollars  in  cafih ;  also  my 
walnut  wardrobe  standing  in  the  hall  on  second  floor  of  my 
dwelling. 

.  To  his  son  William,  he  gives  five  thousand  dollars  of  my 
Pittsburg  and  Connellsville  Railroad  bonds ;  also  twenty  shares 
of  my  Philadelphia,  Wilmington  and  Baltimore  Railroad  stock ; 
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also  one  thoueand  dollar  bond  of  my  United  States  five-twenty ; 
alfio  my  plated  tea  set. 

To  his  son  Alexander,  be  gives  five  thousand  dollars  of  my 
Northern  Central  Kailroad  bonds ;  also  twenty  shares  of  my 
stock  in  the  Philadelphia,  Wilmington  and  Baltimore  Eailroad 
Company ;  also  one  hundred  shares  of  my  stock  in  the  Citizens* 
National  Bank  of  Baltimore. 

To  his  son  John,  he  also  gives  his  brick  store  house,  and 
stock  of  hardware,  &c 

He  then  bequeaths  all  his  steamboat  stock  to  his  five  chil- 
dren, to  be  divided  equally  between  them. 

The  rest  of  his  properly,  real  and  personal,  he  directs  to  be 
sold,  and  the  proceeds  thereof  to  be  divided  equally  between 
his  children. 

It  is  thus  plain  upon  the  face  of  the  will,  that  the  testator 
intended  to  divide  among  his  children  the  bonds  and  stocks 
then  held  by  him. 

In  one  clause  he  gives  twenty  shares  of  my  stock  in  the 
Philadelphia,  Wilmington  and  BaltimcJre  Eailroad  Company* 
In  another  clause,  and  to  another  son,  he  gives  twenty  shares 
of  the  same  stock,  but  without  using  the  word  "  my." 

Then  again,  he  gives  to  one  child  five  thousand  dollars 
Northern  Central  Railroad  bonds,  aud  to  another  five  thousand 
dollars  of  "wy  "  Northern  Central  Railroad  bonds.  And  so  in 
the  bequest  of  the  Baltimore  and  Ohio  Railroad  bonds.  In 
one  clause  he  uses  the  word  ''  77?y,"  and  in  another  he  bequeaths 
the  bonds  of  the  same  company  without  prefixing  "  «iy." 

We  think  it  is  plain,  therefore,  that  the  testator  intended 
to  divide  among  his  several  children  specially^  the  bonds  and 
stocks  then  in  his  possession,  and  that  the  omission  in  some  in- 
stances of  the  word  ^'  T/iy,"  does  not  change  or  affect  the  nature 
of  the  legacy. 

And  when  he  gives  to  the  appellant  five  thousand  dollars 
of  the  Wilmington,  Columbia  and  Augusta  Railroad  bonds, 
this  bequest,  when  considered  in  connection  with  the  rest  of 
the  will,  and  the  proof  that  five  bonds  of  said  company,  each 
of  the  face  value  of  $1,000,  were  found  in  his  possession  at  the 
time  of  his  death,  and  that  his  death  occurred  only  thirteen 
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dajs  after  the  execution  of  the  will,  it  is  clear  he  intended  to 
give  to  his  daughter  these  identical  bonds.  We  cannot  think 
he  intended  to  give  $5,000  in  money,  with  these  bonds  pointed 
oQt  as  the  fand  to  be  applied  to  the  payment  thereof,  and  the 
balance  to  be  paid  by  his  executors,  much  less  can  we  suppose 
lie  intended  that  his  executors  should  purchase  $5,000  worth  of 
BDch  bonds,  then  dishonored  in  the  market,  and  worth  but 
thirty  cents  on  the  dollar. 

In  Dryden  v.  OwingSj  the  decision  was  based  entirely  upon 
the  terms  of  the  bequest  itself,  and  there  was  nothing  in  the 
rest  of  the  MnlU  to  show  an  intention  on  the  part  of  the  testator 
that  he  meant  the  legacy  to  be  specific.  I  was  inclined  to  the 
opinion  that  the  legacy  was  specific  in  that  case,  and  the  doubts 
then  entertained  have  not,  I  must  confess,  been  weakened  by 
the  farther  consideration  of  the  subject. 

Be  that,  however,  as  it  may,  we  all  agree  the  bequest  in  this 
case  must,  in  view  of  the  whole  will,  be  considered  specific. 

Decree  affirmed. 


8ee  Metcalf  v.  First  Pariah  in  Framingham,  1  Am.  Prob.  R  11;  Smith  v. 
KcEitterick,  1  Id.  49. 


Andersok  vs.  Oabt. 

[86  Ohio  St.  606.] 

Devise. — CoNnmoN  against  alienation  void. 

Testator  deyised  his  farm  to  his  two  sods  upon  condition  that  they  should  not 
lell  the  same  until  ten  years  after  one  became  of  age,  except  to  one  another ; 
oeither  should  they  mortgage  it.    If  eld, 

that  the  deTisees  took  a  fee.  That  the  condition  was  yoid  as  repugnant  to  the 
derise  and  contrary  to  public  policy. 

This  action  was  commenced  on  December  26,  1874,  by  the 
plaintiff,  in  the  Court  of  Common  Pleas  of  Ashland  county,  to 
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subject  certain  real  estate,  as  the  property  of  Thomas  C.  Cary, 
to  the  satisfaction  of  certain  alleged  liens,  by  mortgage  and 
levy  of  execution,  which  the  plaintiff  claimed  to  have  secured 
for  certain  indebtedness  of  said  Thomas  to  him.  The  liens 
claimed  by  plaintiff  are  upon  the  undivided  half  of  a  certain 
tract  of  land  devised  to  said  Thomas  and  bis  brother,  Charles 
L.  Cary,  by  the  eighth  item  of  the  will  of  their  father,  George 
W.  Cary,  executed  in  the  year  1867,  at  which  time  both  Thomas 
and  Charles  were  minors,  Charles,  the  younger,  being  about 
fourteen  years  of  age. 

The  defendants  are  said  Thomas  and  Charles,  Mary  Elizabeth 
Cary,  their  mother,  and  widow  of  said  George  W.  Cary,  and 
divers  others,  claiming  liens  on  said  undivided  half  of  said 
lands.  The  principal  defense,  however,  is  made  by  Charles  L. 
Cary,  who  claims  to  be  the  owner  of  the  entire  tract  free  from 
all  incumbrances,  as  will  hereafter  appear. 

The  claim  of  the  plaintiff,  James  Anderson,  may  be  stated 
thus :  On  January  1,  1872,  Thomas  C.  Cary,  being  then  of  full 
age,  in  consideration  of  money  loaned,  executed  to  the  plaintiff 
his  promissory  note  for  $1,500,  payable  in  one  year,  with  in- 
terest at  the  rate  of  eight  per  cent. ;  and  to  secure  the  payment 
thereof  execated  (with  his  wife)  a  mortgage  upon  the  undivided 
half  of  said  tract  of  land,  which  was  duly  recorded  in  Ashland 
county,  where  said  lands  were  situate.  Afterwards,  in  Decem- 
ber, 1874,  the  plaintiff  obtained  judgment  on  said  note  by  con- 
fession, under  a  cognovit,  against  said  Thomas,  in  the  Court  of 
Common  Pleas  of  Richland  county,  and  caused  execution  there- 
on to  be  levied  on  said  undivided  half. 

Thereupon,  the  mortgages  having  been  executed  by  said 
Thomas  upon  his  interest  in  said  lands,  and  other  executions 
against  him  having  been  levied  thereon,  this  suit  was  brought 
to  marshal  liens  and  sell  the  property  to  satisfy  the  same. 

After  the  commencement  of  this  action,  and  after  service  of 
summons,  to  wit :  on  March  22,  1 875,  by  contract  in  writing, 
Thomas  C.  agreed  to  sell  and  convey  his  undivided  half  of  said 
lauds  to  Charles  L.,  in  consideration  whereof  Charles  L.  agreed 
to  pay  to  Thomas  the  sum  of  $7,125,  to  be  applied  chiefly  to 
the  satisfaction  of  the  debts  of  said  Thomas,  which  he  had 
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fiecured  by  mortgage  or  judgment  liens  on  said  premises.  In 
this  contract,  however,  the  lien  of  the  plaintiff  (if  lien  he  had) 
was  postponed  to  junior  liens,  so  that  the  pnrchase-monej  was 
exhaosted  before  the  claim  of  plaintiff  was  satisfied. 

By  this  contract  of , purchase  Charles  claims  that,  under  the 
will  of  his  father,  by  which  alone  the  estate  of  Thomas  in 
said  lands  was  created,  his  right  to  the  undivided  half  devised 
to  Thomas  is  indefeasible  and  unincumbered  by  any  lien  or 
claim  in  favor  of  the  plaintiff. 

In  the  Court  of  Common  Pleas  judgment  was  rendered 
against  the  plaintiff,  whose  petition  was  dismissed.  From  this 
judgment  the  plaintiff  appealed  to  the  district  court,  where 
the  case,  with  an  agreed  and  certified  statement  of  facts,  was 
reserved  for  decision  in  this  court. 

Dirlam  <b  Leyman^  for  plaintiff. 

Barrisony  Olds  cfe  Marshy  for  defendant. 

McIlvaine,  J.  The  decision  of  this  case  depends  on  the 
construction  and  effect  to  be  given  to  the  last  will  and  testa- 
ment of  George  W.  Cary.  The  question  to  be  decided  is,  did 
the  plaintiff,  by  his  mortgage  from  Thomas  "C.  Cary,  or  by  his 
levy  upon  the  same  premises,  acquire  a  lien  thereon  ?  The 
plaintiff  claims  that  the  interest  or  estate  of  Thomas  C,  devised 
to  him  in  the  eighth  item  of  his  father's  will,  as  to  the  farm  on 
which  the  testator  resided,  was  subject  to  a  lien  under  both  the 
mortgage  and  execution  ;  and  that  the  subsequent  sale  of  this 
interest  or  estate,  by  Thomas  to  Charles,  did  not  displace  the 
Ken  either  of  the  mortgage  or  the  levy.  These  claims  of  the 
plaintiff  are  contested  by  Charles.  What,  then,  was  the  true 
intent  of  the  testator?  And,  what,  the  force  and  effect  of  this 
devise! 

The  provisions  of  the  will  which  at  all  affect  the  question 
before  us  are  as  follows : 

"  Item  Fourth. — I  give  and  bequeath  to  my  beloved  wife, 
Mary  Elizabeth,  the  sum  of  six  hundred  dollars,  to  be  paid  out 
of  my  personal  estate,  one  hundred  dollars  of  the  same  to  be 
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paid  over  to  her  out  of  the  first  moneys  collected  by  my 
executor. 

"  Item  Fifth. — I  give  and  bequeath  to  my  two  sons,  Thomas 
0.  Gary  and  Charles  Lincoln  Gary,  the  residue  of  moneys  and 
the  proceeds  of  my  obligations  after  giving  the  legacies  afore- 
said, the  same  to  be  divided  equally  between  them,  share  and 
share  alike. 

"  Item  Sixth. — The  balance  of  my  personal  estate,  consist- 
ing of  personal  property,  farming  implements,  stock,  cattle, 
sheep  and  all  other  property,  personal,  except  one  top  buggy 
and  such  surplus  of  grain  on  hand  as  shall  not  be  needful  for 
the  purposeiB  of  the  farm,  which  are  to  be  sold  by  my  executor, 
I  give  and  bequeath  to  my  wife  aforesaid,  and  to  my  children 
before  named  for  the  purposes  of  carrying  on  my  farm,  until 
my  oldest  son,  Thomas  G.  Gary,  arrives  at  full  age,  they,  the 
said  family,  to  use  the  said  property  in  common  for  the  pur- 
poses of  carrying  on  said  farm  and  enjoying  the  proceeds  of  the 
same,  and  when  my  oldest  son  arrives  at  the  age  of  majority, 
then  I  desire  that  my  said  daughter,  Mary  Elizabeth,  shall  sell 
her  interest  in  the  said  property  so  held  in  common  to  my  said 
wife  and  sons,  before  named.  Then  the  said  Mary  to  have  for 
her  said  interest  in  said  last  named  property  the  appraised  value 
of  such  property  as  has  been  appraised  and  such  property  as  has 
been  accumulated  from  said  farm  during  said  period,  prior  to 
the  said  majority  of  said  Thomas,  to  be  equally  divided,  and 
the  said  Mary  Elizabeth  to  be  paid  such  amount  for  her  inter- 
est as  shall  be  agreed  upon  between  them,  she  to  sell  to  them, 
the  said  sons  and  my  said  wife,  her  interests  in  said  property 
as  aforesaid. 

"  Item  Seventh. — I  give  and  bequeath  to  my  said  wife  all 
my  household  and  kitchen  furniture,  beds,  bedding  of  every 
kind  whatever,  and  when  my  said  son  Thomas  shall  have  arrived 
at  the  age  of  majority  as  aforesaid,  from  and  after  that  time  I 
give  and  bequeath  and  so  direct  that  my  said  wife  shall  have  in 
lieu  of  dower  one-third  of  the  rents  and  profits  of  the  farm  on 
which  I  now  reside  in  Green  township  afoiesaid,  as  long  as  my 
said  wife  shall  remain  my  widow,  and  in  the  event  of  her  mar- 
riage then  I  order  and  direct  that  she  shall  forfeit  her  said  dower 
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as  aforesaid,  and  in  lien  thereof  I  direct  that  my  two  eons, 
Thomas  and  Lincoln,  shall  pay  to  her  the  snm  of  twenty-five 
hundred  dollars,  one  thousand  of  which  shall  be  paid  within 
sixty  days  after  sach  marriage  and  the  balance  in  three  equal 
annaal  payments  without  interest.  This  last  item  and  the  six- 
hundred-dollar  item  and  the  former  provisions  made  in  the 
foregoing  specifications  are  to  be  in  lien  of  all  her  dower  in  all 
my  real  estate,  including  three  hnndred  and  twenty  acres  of 
land  I  own  in  the  State  of  Iowa. 

"  Item  Eighth. — I  give  and  bequeath  the  farm  on  which  I 
now  live,  of  two  hundred  and  eighty-five  acres,  to  my  two  sons, 
Thomas  and  Lincoln,  upon  the  following  conditions :  1.  I  di- 
rect that  they,  the  said  sons,  shall  not  be  allowed  to  sell  and 
dispose  of  said  farm  until  the  expiration  of  ten  years  from  the 
time  ray  son,  Charles  Lincoln,  arrives  at  full  age,  except  to  one 
another,  nor  shall  either  of  my  said  sons  have  authority  to 
mortgage  or  incumber  said  farm  in  any  manner  whatsoever, 
except  in  the  sale  to  one  another  as  aforesaid.  I  also  give  and 
bequeath  to  ray  two  sons  aforesaid,  two  hundred  and  forty 
acres  of  land  lying  in  the  southeast  comer  of  Fayette  county, 
Iowa,  which  I  received  by  deed  from  Richard  Probert,  and  the 
same  is  now  on  record  in  said  county ;  also  eighty  acres  of  land 
in  Chickasaw  county,  Iowa,  which  I  received  by  deed  from  A. 
H.  Crawford." 

What  estate  in  the  home  farm  did  the  testator  intend,  by 
the  eighth  item,  to  give  to  his  sons  ?  By  section  55  of  the  wills 
act  of  1852,  in  force  when  this  will  was  made,  it  was  provided, 
"  every  devise  of  lands,  tenements  and  hereditaments,  in  any 
will  hereafter  made,  shall  be  construed  to  convey  ail  the  estate 
of  the  devisor  therein,  which  he  could  lawfully  devise,  unless 
it  shall  clearly  appear  by  the  will  that  the  devisor  intended  to 
convey  a  less  estate."  The  estate  of  the  devisor  in  these  lands 
was  an  absolute  fee  simple.  By  other  provisions  in  this  will, 
it  is  clear  that  the  testator  intended  that,  from  the  majority  of 
Thomas,  his  widow,  so  long  as  she  remained  a  widow,  should 
have  one-third  of  the  rents  and  profits  of  said  farm.  Whether 
the  right  thus  given  to  the  widow  was  an  interest  in  the  land, 
or  an  interest  in  the  rents  and  profits  as  such,  it  is  quite  clear 
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to  our  minds  that  the  fee  simple  absolute,  subject  to  the  right 
of  the  widow,  passed  to  the  sous,  as  fully  and  amply  as  the  tes- 
tator "  could  lawfully  devise  "  it.  It  is  true,  the  testator  coupled 
with  the  devise  the  words :  "  Upon  the  following  conditions : 
I  direct  that  they,  the  said  sons,  shall  not  be  allowed  to  sell  and 
dispose  of  said  farm  until  the  expiration  of  ten  years  from  the 
time  my  son,  Charles  Lincoln,  arrives  at  full  age,  except  to  one 
another,  nor  shall  either  of  my  said  sons  have  authority  to 
mortgage  or  incumber  said  farm  in  any  manner  whatsoever, 
except  in  the  sale  to  one  another  as  aforesaid."  But  by  these 
conditions  (so  nominated)  we  do  not  understand  that  the  testa- 
tor intended  a  forfeiture  upon  breach ;  there  is  no  limitation 
over  in  favor  of  any  one ;  and  if  a  forfeiture  for  the  benefit  of 
his  heirs  was  intended,  the  devisees,  being  two  of  his  three 
heirs,  would  each  have  inherited  a  third  part ;  so  that,  as  heir 
of  the  testator,  Thomas  C.  had  full  power  to  charge  one-third 
of  the  land  by  mortgage  to  the  plaintiff.  But  there  is  no  in- 
dication in  the  will,  or  in  the  circumstances  of  the  testator,  that 
he  intended,  in  any  event,  to  die  intestate  as  to  this  property  ; 
while,  on  the  other  hand,  it  seems  clear  to  us  that  the  testator 
intended,  in  all  events,  that  his  sons  should  take  this  farm^ 
subject  to  the  rights  given  to  their  mother,  to  have  and  to  hold 
the  same  to  them  and  their  heirs  forever.  Instead  of  giving 
to  his  sons  an  estate  in  the  land  less  than  a  fee  simple,  bis  in- 
tent and  purpose  was  to  give  them  the  fee  simple,  but  to  elim- 
inate therefrom  its  inherent  element  of  alienability,  for  a  limited 
period,  or  to  incapacitate  his  devisees,  although  suijurisj  from 
disposing  of  their  property  for  the  same  limited  period,  to  wit : 
until  the  y^nger  should  arrive  at  thirty-one  years  of  age — each 
and  both  of  which  purposes  are  repugnant  to  the  nature  of  the 
estate  devised. 

By  the  policy  of  our  laws,  it  is  of  the  very  essence  of  an 
estate  in  fee  simple  absolute,  that  the  owner,  who  is  not  under 
any  personal  disability  imposed  by  law,  may  alien  it  or  subject 
it  to  the  payment  of  his  debts  at  any  and  all  times ;  and  any 
attempt  to  evade  or  eliminate  this  element  from  a  fee  simple 
estate,  either  by  deed  or  by  will,  must  be  declared  void  and  of 
no  force.     Hobbs  v.  Smithy  15  Ohio  St.  419. 
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Of  course,  we  do  not  deny  that  the  owner  of  an  absolute 
estate  in  fee  simple  made  by  deed  or  by  will  transfer  an  estate 
therein  less  than  the  whole,  or  may  transfer  the  wliole  upon 
conditions,  the  breach  of  which  will  terminate  the  estate 
granted,  or  that  he  may  create  a  tmst  whereby  the  beneiiciary 
may  not  control  the  corpus  of  the  trust,  or  even  anticipate  its 
profits.  Bat  as  we  construe  this  will,  nothing  of  the  kind  has 
been  here  attempted.  The  attempt  here  was  to  fasten  upon 
the  estate  devised  a  limitation  repagnant  to  the  estate,  which 
limitation,  and  not  the  devise,  must  be  for  that  reason  declared 
Toid. 

It  is  contended  on  behalf  of  defendant,  Charles  L.  Gary, 
that  by  this  devise  an  estate  in  trust,  until  the  younger  son 
should  arrive  at  the  age  of  thirty-one,  was  created  for  the  bene- 
lit  of  the  widow  and  children  of  the  testator.  That  such  was 
the  effect  of  the  so-called  "  conditions,"  when  construed  in  con- 
nection with  other  clauses  of  the  will.  We  do  not  so  under- 
stand the  will. 

When  the  elder  son,  Thomas,  arrived  at  age,  the  daughter 
ct:ased  to  have  any  right  whatever  in  tlie  devised  premises. 

The  right  of  the  widow  to  one-third  the  rents  and  profits  of 
the  farm  was  not  affected  by  the  arrival  of  Charles  at  thirty- 
one  years  of  age,  and  did  not  affect  the  absolute  character  of  the 
devise  to  the  sons.  If  she  took  during  widowhood  one-third 
of  the  lands,  the  sons  took  a  vested  remainder  in  that  portion, 
and  a  present  vested  estate  in  the  other  two-thirds.  If  her 
right  was  to  rents  and  profits  as  such,  and  the  same  was  made 
a  charge  upon  the  lands,  the  estate  of  the  sons  nevertheless 
vested  in  them  and  for  their  own  benefit,  subject  to  the  incum- 
brance. The  relation  of  trustee  and  cestui  que  trust  existed  be- 
tween them  in  no  proper  sense.  The  grantees  of  the  sons 
would  have  stood  in  the  same  relation  to  the  widow.  Ko  rela- 
tion of  personal  confidence  or  trust  was  created,  but  one  grow- 
ing out  of  property  rights  alone — strictly  legal  rights.  What- 
ever may  have  been  the  desire  of  the  testator  as  to  his  widow 
remaining  on  this  farm  after  the  majority  of  the  elder  son,  it 
is  quite  clear  that  the  rights  of  the  devisees  were  not  made  to 
depend  on  that  event.     The  personal  relations  of  the  members 
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of  his  family  were  not  provided  for  after  the  arrival  of  Thomas 
at  age,  but  their  property  rights,  respectively,  were  defined ; 
and  the  rights  of  neither  were  subjected  to  the  control  or  super- 
vision of  the  other.     There  was  no  trust  created. 

If  we  could  find  in  this  devise  a  trust  in  favor  of  the  widow, 
until  Charles  should  arrive  at  thirty-one  years  of  age  (and  cer- 
tainly there  was  none  before,  if  not  after),  so  that  no  absolute 
estate  vested  in  the  sons  previous  to  the  termination  of  such 
trust  estate,  or  if  we  could  find  a  condition  which  prevented 
the  vesting  of  the  fee  for  such  limited  period,  or  a  condition 
subsequent  upon  the  happening  of  which  the  estate  devised 
could  be  defeated,  a  different  conclusion,  no  doubt,  would  be 
reached. 

But  the  case  before  us,  is  the  devise  of  an  absolute  fee,  with 
a  clause  restraining  the  alienation  and  incumbering  of  the  estate 
for  a  limited  period,  intended,  no  doubt,  for  the  protection  of 
the  devisees,  who  alone  are  interested  in  the  estate  devised.  In 
holding  that  such  restraint  is  repugnant  to  the  nature  of  the 
estate  devised,  and  is  void  as  against  public  policy,  which  in  this 
State,  in  the  interest  of  trade  and  commerce,  gives  to  every 
absolute  owner  of  property,  who  is  suijuris^  the  power  to  con- 
trol and  dispose  of  such  property,  and  subjects  the  same  to  the 
payment  of  his  debts,  we  are  fully  aware  of  the  fact  that  many 
authorities  may  and  have  been  cited  to  the  contrary.  Others, 
however,  support  the  view  we  have  taken,  but  I  shall  not  at- 
tempt either  to  review  or  reconcile  the  cases,  being  content  to 
rest  the  decision  upon  what  we  conceive  to  be  sound  principle 
and  sound  policy.  The  owner  of  property  cannot  transfer  it 
absolutely  to  another,  and  at  the  same  time  keep  it  himself. 
We  fully  admit  that  he  may  restrain. or  limit  its  enjoyment  by 
trusts,  conditions  or  covenants,  but  we  deny  that  h^  can  take 
from  a  fee  simple  estate  its  inherent  alienable  quality,  and  still 
transfer  it  as  a  fee  simple. 

Decree  for  plaintiff. 
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Merchants'  National  Bank  vs.  Weeks. 

[68  Vermont,  116.] 

POWEK    OF    ADKINISTRATOR    TO    BORROW    MOKBT    AND   FLBDDB 

ESTATE    PBOPSBTT. 

Aa  tdministnitor  has  do  legal  power,  or  right,  to  borrow  money,  and  pledge  the 
property  of  the  estate  in  payment. 

If  an  adminiBtrator  borrows  money,  he  is  personally  liable ;  bnt  whether  it  is  to 
be  repaid  from  the  estate,  is  a  question  for  the  Probate  Court,  on  the  settle- 
ment of  bis  aoconnt. 

Thib  cause  was  heard  at  the  Beoember  Term,  1878,  Cale- 
donia county,  on  demurrer  to  the  bill.  Iloss,  Chancellor,  ^o 
farmoj  sostained  the  demurrer,  and  dismissed  the  bill.  The 
bill  is  sufficiently  stated  in  the  opinion  of  the  court,  except  it 
was  alleged  that  the  money,  so  loaned  to  the  administrator, 
was  used  by  him  for  the  benefit  of  the  estate,  and  the  heirs ; 
and  prayed  for  a  writ  of  sequestration  to  sequester  the  prop- 
erty of  the  estate. 

A.  M,  Dickeg  db  Son,  for  complainant. 
Bdden  dk  Ide^  for  defendant. 

Kedfield,  J.  This  case  was  heard  on  demurrer  to  the  ora- 
tor's bill.  The  bill  avers,  in  substance,  that  the  orator  loaned 
money  to  the  defendant,  as  administrator  of  Nehemiah  Weeks' 
estate,  and  took  his  note  for  the  loan;  that  defendant  has 
assets  in  his  hands  belonging  to  the  estate  of  Nehemiah  Weeks 
sufficient  to  pay  this  debt ;  that  defendant  is  personally  poor, 
and  in  bankruptcy.  Hiram  Weeks,  administrator,  is  the  sole 
party. 

There  is  no  one  interested,  as  heir,  creditor,  or  otherwise, 
in  the  assets  of  this  estate  made  parties ;  or  in  position  to  pro- 
tect the  assets  of  the  estate  from  being  perverted,  and  misap- 
propriated by  the  administrator.  The  administrator  is  bound 
Vol.  IL— 10 
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to  take  the  poesessioD  and  care  of  property  of  the  intestate, 
and  appropriate  the  same  nnder  the  direction  of  the  Probate 
Court.  He  has  no  legal  power  or  right  to  harrow  money,  and 
pledge  the  property  of  the  estate  in  payment ;  and  not  having- 
the  power  to  bind  the  property  of  the  estate,  he  binds  himself. 
The  bill,  then,  in  its  aim  and  purpose,  seeks  to  obtain  a  decree, 
appropriating  the  assets  belonging  to  the  heirs  of  the  intestate, 
to  pay  the  private  and  personal  debts  of  the  administrator. 
This  is  not  a  proceeding,  in  due  course  of  law.  to  distribute  a 
portion  of  the  estate  to  a  person  on  whom  right  or  title  is  cast 
by  law.  There  is  no  party  defendant  that  represents  the 
heirs ;  or  has  an  interest  to  protect  the  estate,  or  resist  its 
sequestration.  If  there  were  equity  in  the  bill,  the  court  would 
not  proceed  to  a  final  decree,  unless  the  parties  in  interest  were 
before  the  court.  But  we  think  there  is  no  sound  equitable 
ground  for  relief.  If  the  orator  "  supposed  "  that  the  adminis- 
trator had  the  legal  right  to  borrow  money  and  pledge  the 
assets  of  the  estate  for  its  payment,  he  was  mistaken  in  the  law, 
and  it  was  his  misfortune,  and  not  a  ground  for  relief.  It  is 
said  that  the  money  borrowed  was  used  by  the  defendant  for 
the  benefit  of  the  estate.  If  the  administrator  pays  money  in 
properly  caring  for  the  property  of  his  trust,  whether  the 
money  is  borrowed  or  comes  from  his  own  pocket,  it  is  the 
proper  province  of  the  Probate  Court  to  reimburse  the  adaiin- 
istrator,  by  crediting  such  disbursements  in  his  administration 
account ;  and  the  sureties  in  his  official  bond  have  an  equity, 
superior  to  any  creditor  of  the  administrator,  to  diminish,  or 
prevent,  their  liability  for  a  devastavit  of  the  estate.  And  we 
think  the  Probate  Court  possesses  every  equitable  power  that 
could  properly  be  exercised  by  this  court ;  and  this  court  will 
never  interfere  with  matters  appropriately  belonging  to  pro- 
bate jurisdiction,  except  in  aid  of  that  court. 

In  Lxiscomh  v.  Ballard,  5  Gray,  405,  the  court  say :  "  The 
law  is,  that  by  a  promise,  the  consideration  of  which  arises 
after  the  death  of  the  intestate,  the  estate  cannot  be  charged, 
but  that  the  administrator  is  personally  liable  in  his  contract. 
And  whether  the  amount  is  to  be  repaid  from  the  estate,  is  a 
question  for  the  Court  of  Probate  in  the  settlement  of  his 
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account."  See,  ako,  Sumner ^  Admr.  v.  Williams^  8  Mass.  162; 
Taylor  t.  MygaU^  26  Conn.  184.  In  Freeman  v.  Hclt^  the 
Supreme  Court  of  this  State  held  the  same  doctrine — Windsor 
county,  1879.  The  ease  of  Field  et  al.  v.  Wilbur  et  al.  49  Vt. 
157,  relied  npon  by  the  orator,  has  not  mnch  analogy  to  this 
case.  The  defendant  Wilbur,  in  that  ca^e,  residing  in  Georgia, 
held  in  trust  a  small  farm  in  this  State.  He  employed  orators 
to  build  a  bam  on  this  farm.  The  bill  was  brought  to  charge 
the  property  with  the  cost  of  building  the  bam.  The  court, 
Ko68,  J.,  say :  "  (Tsually  third  persons,  making  such  improve- 
ments at  the  request  of  the  trustee,  are  confined  to  their  per- 
Moal  surety  against  the  trustee.  There  are  exceptions  to  this 
role.  When  the  trustee  resides  abroad,  as  in  this  case,  and  has 
DO  property  that  the  orators  can  reach,  and  when  the  trust 
property  has  been  enhanced  in  value,  and  made  more  produc- 
tive, by  the  expenditure  and  laboV  of  orators  thereon,  we  think 
the  orators  have  the  right  to  have  their  improvements  on  the 
property  made  a  charge  on  the  property  and  its  income."  And 
the  court  decreed  that  the  trit^t  property  be  charged,  not  for 
the  cost  of  the  bam,  but  ^^  only  for  such  sum  as  the  trust  prop- 
erty has  been  enhanced  in  value  by  the  erection  of  the  bam." 
The  Court  of  Equity  had  the  sole  jurisdiction  in  that  case.  In 
thig  case  the  estate  is  in  due  course  of  settlement  and  distribu- 
tion in  the  Probate  Court,  which  has  special  and  exclusive  ju- 
risdiction, by  law. 

l^e  decree  of  the  Court  of  Chancery  is  affirmed,  and  cause 
remanded. 


See  Carter  v.  Manufacturers'  Bank,  1  Am.  Prob.  R  198. 
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Brown  t^^.  Merrill. 

[181  Massachusetts,  824.] 

Devise  to  wife. — ^Estate  in  fee  ob  fob  life. 

A  will  contained  the  following  clause:  "  To  my  wife  M.  I  bequeath,  demise  and 
assign,  and,  in  case  of  her  death,  theo  te  her  heirs  and  assigns  forever,  all  the 
residue  of  my  property,  this  not  to  conffict  with  her  rights  of  dower,  should 
there  be  children  born  to  us,  then  the  child  or  children  to  share  aHke  with  mj 
wife  as  residuary  legatee.**  The  testator  died  without  children.  MM,  that  his 
wife  took  an  estate  in  fee. 

Bill  in  equity,  filed  Februiiry  19, 1881,  by  Mary  R.  Brown 
and  Frank  Brown,  to  compel  the  specific  performance  by  the 
defendants  of  an  agreement  to  purchase  certain  real  estate  in 
Boston.  Hearing  before  Field,  J.,  who  reported  the  cafle  for 
consideration  of  the  full  court,  in  substance  as  follows : 

The  sole  title  of  the  plaintifis  to  said  real  estate  was  derived 
under  the  will  of  Horatio  W.  Preston,  which  was  duly  proved 
and  allowed,  and  the  residuary  clause  of  which  was  as  follows : 
'^  To  my  darling  wife,  Mamie  B.  Preston,  I  bequeath,  demise 
and  assign,  and,  in  case  of  her  death,  then  to  her  heirs  and 
assigns  forever,  all  the  residue  of  my  property,  this  not  to  con- 
flict with  her  rights  of  dower,  should  there  be  children  bom  to 
us,  then  the  child  or  children  to  share  alike  with  my  wife  as 
residuary  legatee." 

The  testator  died  on  October  13, 1878,  seized  and  possessed 
of  said  real  estate  in  fee  simple,  leaving  a  widow,  the  female 
plaintiff  (now  the  wife  of  the  other  plaintiff),  and  no  issue,  there 
having  been  no  child  or  children  bom  to  them.  The  title  now 
remains  in  the  female  plaintiff. 

The  plaintiffs  are  now  residents  of  the  State  of  Maryland, 
where  the  testator  lived,  ^nd  where  the  will  was  proved  and 
allowed.  The  will  was  also  afterwards  duly  proved  and  allowed 
in  this  Commonwealth. 

By  consent  of  parties,  the  statutes  of  Maryland  and  the  re- 
ported decisions  of  its  courts  may  be  read  and  considered  as 
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evidence  of  the  law  of  Maryland,  if  and  bo  far  as  the  same  may 
be  applicable. 

F.  Peabodyj  Jr.^  for  plainti£b. 


B.  Z.  M.  Towetj  for  defendants. 

MoRTOK,  J.  This  case  turns  npon  the  question,  whether 
under  the  residuary  clause  of  the  will  of  Horatio  W.  Preston 
hig  widow  took  a  fee  or  an  estate  for  life.  The  will  was  evi- 
dently drawn  by  an  unskilled  hand,  but  we  think  it  appears 
from  it  with  reasonable  certainty  what  were  the  intentions  of 
the  testator.  The  words,  ^^  to  my  darling  wife  I  bequeath,  de- 
mise and  assign  all  the  residue  of  my  property,"  are  sufficient 
to  carry  an  estate  in  fee  in  his  real  property.  If  they  stood 
alone,  no  one  would  doubt  that  it  was  intended  to  give  a  fee. 
The  added  words,  ^^  and,  in  case  of  her  death,  then  to  her  heirs 
and  assigns  forever,"  are  susceptible  of  several  constractions. 
They  may  have  been  intended  to  provide  for  the  case  of  the 
death  of  his  wife  before  the  testator,  in  which  case,  as  she  has 
survived  him,  they  are  inoperative,  and  would  not  defeat  or  cut 
down  the  fee  given  her  by  the  first  part  of  the  devise.  Or  they 
may  have  been  used  as  equivalent  to  the  words  ''  at  her  de- 
cease," in  which  case  under  our  laws  she  would  take  an  estate 
for  life  with  remainder  to  her  heirs.  Oen.  Sts.  c.  89,  §  12.  Or 
it  may  have  been  that  the  testator,  having  an  impei'fect  knowl- 
edge that  the  words  ^'  heirs  and  assigns  "  are  commonly  used  in 
deeds  and  wills  to  denote  a  fee,  intended  to  use  these  words  as 
words  of  limitation,  supposing  that  the  devise  was  equivalent  to  a 
devise  to  his  wife, "  her  heirs  and  assigns."  This  is  the  only  con- 
struction which  gives  any  effect  to  the  words  "  and  assigns."  In 
which  case,  by  rejecting  the  words  "  in  case  of  her  death  then  " 
as  surplusage,  and  inadvertently  and  ignorantly  used,  the  wife 
would  take  a  fee. 

The  prime  object  in  construing  a  will  is  to  ascertain  the  in- 
tention of  the  testator.  This,  being  ascertained,  will  prevail, 
unless  it  is  inconsistent  with  some  fixed  rule  of  law.  There 
are  no  established  rules  of  law  which  fix  the  construction  which 
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mufit  Decessarilj  be  given  to  the  inartificial  and  peculiar  lan- 
guage used  in  this  will,  and  therefore  we  must  look  to  the 
whole  will  to  ascertain  the  intentions  of  the  testator. 

If  the  testator  had  intended  to  give  his  wife  only  a  life 
estate,  he  would  naturally  have  used  the  words  "  for  her  life," 
or  "  for  her  natural  life,"  these  being  the  most  direct  and  most 
commonly  used,  and  therefore  the  most  probable  words  which 
would  occur  to  the  ordinary  mind.    The  fact  that  they  are  not 
used  has  some  tendency  to  show  that  he  intended  to  give  a  fee. 
In  the  last  words  of  the  devise,  he  speaks  of  her  as  ^^  residuary 
legatee,"  an  expression  implying  that  she  is  to  have  the  re- 
siduum, that  is,  all  the  residue  of  his  property,  and  not  merely 
a  partial  interest  in  it.    But  a  stronger  reason  for  supposing 
that  he  intended  his  wife  to  take  a  fee  is  found  in  the  clause 
making  provision  for  his  children,  if   he    should  have  any. 
This  clause  is  '^  should  there  be  children  bom  to  us,  then  the 
child  or  children  to  share  alike  with  my  wife  as  residuary  leg- 
atee."   We  can  have  no  doubt  that  he  intended  that  his  chil- 
dren, if  he  had  any,  should  .take  estates  in  fee  in  their  shares, 
and  the  direction  that  they  are  '^  to  share  alike  with  my  wife  as 
residuary  legatee  "  implies,  almost  conclusively,  that  his  under- 
standing was  that  by  the  terms  of  the  will  she  was  to  take  an 
estate  of  the  same  nature  as  the  estate  which  his  children  would 
take,  that  is,  an  estate  in  fee,  and  not  merely  a  life  estate. 

We  are  therefore  of  opinion  that  the  testator's  intention  was 
to  give  his  wife  a  fee,  and  that  this  intention  may  be  carried 
into  effect  either  by  construing  the  words  "  in  case  of  her  death 
then  to  her  lieii-s  and  assigns  forever  "  to  mean  "  if  she  shall  die 
before  me,"  or  by  construing  them  as  meant  to  be  the  ordinarv 
words  of  limitation  used  to  denote  a  fee.  As  events  have  hap- 
pened, it  is  immaterial  which  of  these  constructions  is  adopted, 
and  it  is  not  necessary  to  decide  between  them.  Upon  either, 
the  will  gives  to  the  plaintiff^  a  fee ;  she  and  her  husband  join- 
ing with  her  can  convey  to  the  defendants  a  good  title ;  and, 
according  to  the  terms  of  the  report,  a  decree  should  be  en- 
tered for  the  plaintiffs  as  prayed  for  in  their  bill. 

It  is  not  shown  or  suggested  that  the  laws  of  Maryland, 
where  the  testator  died,  differ  from  our  laws  so  as  to  affect  the 
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result  of  this  case,  and  we  are  therefore  not  called  upon  to  con- 
sider whether  the  laws  of  Maryland  or  of  this  State  should 
govern  in  case  they  had  been  different. 

Decree  for  the  plaintiffs. 


See,  generally,  as  to  construction  of  deyises  as  in  fee  or  for  life,  Foote  ▼. 
flannderB,  onto,  page  78,  and  cases  in  note. 


Hobton's  Appeal. 

[94  Penn.  St.  62.] 

Allowance  for  maintenance  to  GnABDLA.N  where   ward 

LIVED  IN  HIS  FAMILT. 

A  ward  waa  the  mece  of  the  wife  of  her  goardian,  and  lired  with  him  aa  one  of 
his  tunilj,  worked  therein,  and  waa  boarded,  clothed  and  aehooled  aa  one  of  hia 
own  children.  The  guardian  frequently  declared  to  the  ward  and  others  that 
be  regarded  her  aa  one  of  hia  children,  and  would  do  by  her  aa  hia  own.  He 
never  applied  to  the  court  for  an  allowance  for  her  support,  nor  did  it  appear 
that  he  made  any  charge  in  his  books  for  her  maintenance,  ffdd,  that  the 
guardian  had  placed  himself  i»  loco  parentis  to  his  ward,  and  waa  not  entitled  to 
a  credit  in  hia  final  account  for  her  maintenance. 

Appeal  of  Harriet  Horton  from  the  decree  of  the  court  in 
the  matter  of  the  guardianship  account  of  Henry  W.  Wheaton. 

Wheaton  was  the  guardian  of  the  appellant,  and  filed  bis 
final  account  February  26th,  1874.  Among  the  exceptions  of 
the  ward  was  one  to  an  item  of  credit  for  $325  claimed  by 
Wheaton  for  the  board  of  his  ward  for  two  hundred  and  sixty 
weeks.  The  account  was  referred  to  an  auditor,  A.  W.  Ber- 
tholf,  Esq.,  from  whose  report  it  appeared  that  the  appellant 
was  a  niece  of  Wheaton's  wife,  and  went  to  live  with  him  in 
August,  1864,  when  she  was  about  eight  years  of  age ;  that  in 
the  fall  of  said  year  her  mother  and  her  father,  who  was  a  sol- 
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dier  in  the  annj,  both  died,  and  Wheaton  was  appointed  her 
guardian ;  that  she  lived  with  her  guardian  until  1871,  resided 
in  his  family,  worked  for  him,  and  was  boarded,  clothed  and 
schooled  by  him  the  same  as  his  own  children  ;  that  Wheaton 
never  applied  nor  obtained  an  order  of  court  for  an  allowance 
for  his  ward ;  that  she  was  legally  eligible  to  attend  the  sol- 
diers' orphan  school  without  expense  for  maintenance  and  tui- 
tion during  the  time  she  resided  with  her  guardian,  and  that  he 
never  sent  her  nor  made  application  for  her  admission ;  that  he 
frequently  told  his  ward  that  he  had  taken  her  as  one  of  his 
own  children ;  that  he  had  often  said  to  his  neighbors  that  he 
had  taken  her  as  his  own  child  and  would  treat  her  as  such, 
and  that  he  did  not  want  any  one  else  to  school  her ;  that  the 
expenses  of  said  guardian  in  maintaining  his  ward  in  excess  of 
what  she  earned  was  $234,  but  that  said  guardian  had  never 
made  any  charge  for  maintenance  in  his  books. 

The  auditor  was  of  opinion  that  under  these  circumstances 
Wheaton  could  not  charge  said  ward  for  her  board,  clothing, 
&c.,  and  refused  to  allow  any  part  thereof,  and  surcharged  him 
with  $325,  the  amount  claimed  by  him  in  his  account. 

The  court,  Jessup,  P.  J.,  was  of  opinion  that  the  guardian 
was  entitled  to  the  amount  expended  in  the  maintenance  of  the 
ward  in  excess  of  her  earnings,  and  allowed  him  a  credit  of 
$234  as  that  amount.    From  this  decree  this  appeal  was  taken. 

Littles^  Blakeslee  dk  Allen,  for  appellant. 

McCoUum  (&  Watson,  for  appellee. 

Paxson,  J.  The  auditor  found  that  the  appellant  is  a  rela- 
tive by  marriage  of  her  guardian,  the  appellee,  being  a  niece  by 
blood  of  his  wife,  and  that  she  lived  with  her  said  guardian  as 
one  of  his  family;  that  she  worked  therein,  and  was  boarded, 
clothed  and  schooled  as  one  of  his  own  children  ;  that  she  was 
generally  strong  and  healthy,  and  able  to  perform  a  reasonable 
amount  of  labor ;  that  the  guardian  never  applied  for  and  ob- 
tained an  order  of  court  for  an  allowance  for  the  support  of 
the  ward,  nor  does  the  evidence  show  that  the  guardian  made 
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any  charge  on  his  books  for  the  support  of  his  ward  daring  the 
time  she  resided  in  his  family.  All  this  is  consistent  with  the 
all^tioD,  abundantly  sustained  by  the  evidence,  that  the 
guardian  had  placed  himself  in  loco  pc^entu  to  his  ward.  We 
have  the  farther  fact  found  by  the  master,  that  the  orphan  was 
eligible  to  admission  to  the  school  for  soldiers'  orphans  at  Har- 
ford, where  she  could  have  been  schooled  and  maintained  with- 
out expense.  Her  guardian  was  under  no  legal  duty  to  place 
her  there,  but  it  is  a  circumstance  to  be  considered  when  he 
attempts  to  charge  her  with  the  cost  of  her  board  and  mainte- 
nance during  the  years  that  she  was  a  member  of  his  family, 
and  if  she  evidence  is  to  be  believed,  doing  his  chores,  milking 
his  cows  and  feeding  his  pigs. 

The  learned  auditor  rejected  the  claim  of  the  guardian  for 
the  support  and  maintenance  of  his  ward.  In  doing  so  he  was 
clearly  right.  While  relationship,  either  by  consanguinity  or 
affinity,  except  in  the  case  of  parent  and  child,  does  not  of  itself 
rebnt  the  presumption  which  the  law  raises,  that  a  promise  to 
pay  IS  intended  when  personal  services  are  rendered,  yet,  as 
was  said  in  Smith  v.  MUUgan,  7  Wright,  107,  it  tends  to  rebut 
such  presumption,  and  if  accompanied  by  other  evidence  is 
Bufficient  In  Douglass  Appeal^  1  Norris,  169,  the  decision  is 
directly  to  the  point,  that  when  a  step-father  takes  his  step-child 
to  live  with  him  as  one  of  his  family,  he  is  not  entitled  to  be 
repaid  for  expenditures  made  for  her  during  her  minority. 
Duffy  V.  Dufy^  8  Wright,  399,  is  equally  in  point.  See,  also, 
RxuikmanU  Appeal^  11  P.  F.  Smith,  251. 

We  are  of  opinion  that  the  court  below  erred  in  sustaining 
the  exceptions  filed  by  the  guardian  to  the  report  of  the  au- 
ditor. They  should  have  been  dismissed  and  the  report  con- 
firmed. 

The  decree  is  reversed  at  the  costs  of  the  appellee,  and  it  is 
ordered  that  distribution  be  made  as  reported  by  the  auditor. 


GenetaUy  as  to  aUowances  to  guardians  for  maintenance,  see  Gott  ▼.  Gulp, 
Mte.p.  64. 
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Jones  vs.  Caldwell. 

[97  Penn.  St  42.] 

Equitable  gontbbsiok. — Pboytbion  fob  no  sale  if  heirs 

AQBEE  TO  DIVIDE. 

A  poBitiye  testamentary  direction  to  an  executor  to  sell  the  teetator^s  real  estate, 
after  the  death  of  his  widow,  e£fects  an  equitable  conversion  thereof.  And  a 
daughter  to  whom  the  testator,  by  a  subsequent  clause  in  his  wiB,  gave  and  be- 
queathed a  share  ef  his  estate,  takes  no  interest  in  the  real  estate  which  can  be 
bound  by  a  judgment  obtained  against  her  in  the  lifetime  of  the  testatoi's 
widow. 

A  subsequent  provision  in  the  will,  that  if  the  heirs  shall  agree  to  a  diyision  of 
the  estate  among  themselves,  the  executor  shall  not  be  bound  to  sell,  does  not 
prevent  a  conversion. 

Ebbob  to  the  Court  of  Common  Pleas,  No.  2,  of  Philadel- 
phia county. 

Case  stated,  in  the  nature  of  a  special  verdict,  filed  by 
agreement  of  the  parties,  wherein  Israel  C.  Caldwell  was  plaint- 
iff and  Thomas  C.  Jones  defendant,  setting  forth  the  following 
facte : 

Michael  Andress,  late  of  the  city  of  Philadelphia,  died  June 
28th,  1865,  seized  in  fee  simple  of,  inter  aliay  a  house  and  lot 
of  ground  situate  on  the  south  side  of  Noble  street,  No.  139,  in 
the  city  of  Philadelphia.  He  left  to  survive  him  his  widow, 
Sophia  Andress,  five  sons  and  three  daughters,  among  whom 
was  Mary  B.  Durrell,  intermarried  with  Edward  Durrell. 

By  his  last  will  and  testament,  dated  February  7th,  1864, 
duly  proved  July  5th,  1865,  he  directed,  inter  aliay  as  follows : 

"  Item. — After  my  decease,  should  she  survive  me,  I  give 
and  bequeath  all  the  income  of  my  real  estate,  with  all  the  debts 
duo  me  and  all  the  personal  and  mixed  estate  of  whatsoever  and 
wheresoever  found,  to  my  beloved  wife,  Sophia  Andress,  dur- 
ing her  natural  life  or  while  she  shall  remain  ray  widow,  she 
paying  all  the  taxes,  water-rents,  ground-rents  and  interest  due 
on  the  mortgages  on  said  estate  or  that  shall  become  due,  and 
all  the  interest  due  or  to  become  due  on  the  notes  of  hand  held 
against  me,  and  keeping  the  property  in  good  repair." 
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Then  followed  the  claoBe  set  forth  io  the  opinion  of  the 
court,  sneceeded  by  the  following  direction  : 

*'  Item. — After  my  own  and  my  wife's  decease,  I  give  and 
beqneath  to  my  five  sons,  Conrad  B.  Andress,  Michael  M.  An- 
dress,  Samuel  C.  Andress,  William  Andress  and  Isaac  T.  An- 
dress, one^ighth  or  share  and  share  alike  of  five-eighths  of  ray 
said  estate,  and  to  my  three  daughters,  Mary  B.  Burrell,  Be- 
becca  Wood  and  Harriet  Johnson,  or  either  of  their  heirs  or 
assigns,  the  three  remaining  three-eighths  or  share  and  share 
alike  of  the  said  three-eighths." 

Sophia  Andress,  the  testator's  widow,  died  July  5th,  1878. 

On  September  10th,  1874,  Israel  C.  Caldwell,  the  plaintiff 
here,  recovered  a  judgment  for  $229  against  Mary  B.  Durrell, 
one  of  the  daughters  of  the  said  testator,  who  had  become  and 
then  was  a  widow.  She  died  intestate,  October  31st,  1876. 
On  November  26th,  1879,  Thomas  C.  Jones,  administrator  de 
honii  non  cum  testamentuTa  cmnexo  of  Michael  Andress,  de- 
ceased, sold  the  testator's  real  estate  at  public  sale  under  the 
antbority  contained  in  the  will.  Israel  0.  Caldwell  thereupon 
released  the  lien  of  his  judgment  from  the  premises  sold,  in 
consideration  of  an  agreement  by  Jones,  the  administrator,  that 
he  would  retain,  out  of  the  proceeds  of  sale,  a  sufficient  sum  to 
pay  Caldwell's  judgment,  with  interest  and  costs,  provided  it 
he  determined  that  Mary  B.  Durrell's  interest  in  the  real  estate 
of  Michael  Andress,  her  father,  was  such,  on  September  10th, 
1ST4,  that  Caldwell's  judgment,  recovered  on  that  day,  attached 
thereto  as  a  lien,  and  remained  a  lien  at  the  time  of  the  sale. 

If  the  court  be  of  the  opinion  that  on  the  above  facts  the 
plaintiff  is  entitled  to  judgment,  then  judgment  to  be  entered 
for  plaintiff  for  $229,  with  interest  from  September  10th,  1874, 
and  costs;  but  if  not,  then  judgment  to  be  entered  for  de- 
fendant; either  party  reserving  the  right  to  take  a  writ  of 
error,  &c. 

The  court  entered  judgment  for  the  plaintiff  for  $304  50 ; 
whereupon  the  defendant  took  this  writ  of  error,  assigning  for 
error  the  entry  of  judgment  for  plaintiff. 

Joseph  A.  Ahrama  and  Joseph  L.  Tull^  for  plaintiff  in  error. 
Rudolph  M.  Shickj  for  defendant  in  error. 


1 


156  AMERICAN  PROBATE  REPORTS. 

Pazbok,  J.    The  portion  of  the  will  of  Michael  AndresB 
which  is  the  subject  of  the  present  contention  is  as  follows : 
"After  my  own  and  my  wife's  decease,  it  is  my  will  that  my 
executor  shall  dispose  of  all  my  property,  real,  personal  and 
mixed,  without  application  to  the  Orphans  Court ;  and  I  here- 
by authorize  my  said  executor  to  make  legal  deeds  to  suit  pur- 
chasers of  any  of  my  real  estate,  provided,  nevertheless,  that 
they  shall  publish  in  two  daily  newspapers  one  month,  daily, 
showing  the  time  and  place  where  the  same  is  to  be  disposed 
of,  which  shall  be  at  public  auction ;  but  my  executor  shall  not 
be  bound  to  make  such  advertisement  or  sale  if  all  the  legal 
heirs  or  their  legal  representatives  shall  agree  to  a  division  of 
said  estate  among  themselves."    The  will  then  directs  the  pro- 
ceeds of  such  sales  to  be  divided  among  his  eight  children,  share 
and  share  alike. 

The  single  question  for  our  consideration  is,  whether  the 
will  works  a  conversion  of  the  real  estate.  If  it  does,  the  judg- 
ment obtained  by  the  defendant  in  error  against  Mary  B.  Dnr- 
rell,  one  of  the  testator's  children,  was  not  a  lien  upon  the  real 
estate,  and  the  judgment  entered  by  the  court  below  upon  the 
case  stated  must  be  reversed. 

An  absolute  direction  to  sell  lands  after  the  death  of  the 
testator's  widow,  and  to  divide  the  proceeds  among  his  chil- 
dren, effects  an  equitable  conversion  thereof  into  personalty^ 
and  the  interest  of  one  of  the  children  is  not  bound  by  a  judg- 
ment against  him,  before  a  sale,  as  real  estate.  AUisan  v.  Wil- 
soHj  18  S.  &  R.  330 ;  Morrow  v.  Bemizer^  2  Rawle,  185 ; 
Burr  V.  Sim,  1  Whart.  252 ;  AUuon  v.  Kurtz,  2  Watts,  185 ; 
Gray  v.  Smith,  3  Id.  289 ;  Simpson  v.  Kdso,  8  Id.  247 ;  Hess 
V.  Shorh,  7  Barr,  231 ;  WiUing  v.  Peters,  Id.  287 ;  SU^oerthom 
v.  MoKinster,  2  Jones,  67 ;  Parkinson^ a  Appeal,  8  Casey,  455 ; 
WiUmi  V.  Shoenberger,  10  Id.  121 ;  BrolasJcy  v.  OaUr^e  Ecec- 
utors,  1  P.  F.  Smith,  509 :  Ikan^s  Appeal,  13  Id.  188 ;  Mc- 
duress  Appeal,  22  Id.  414. 

In  order  to  work  a  conversion,  however,  the  direction  to 
sell  must  be  positive  and  explicit.  It  must  not  rest  in  the  dis- 
cretion of  the  executor,  nor  depend  upon  contingencies.  A 
direction  to  sell  upon  a  future  contingency  does  not  effect  an 
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eqaitable  couTersion  until  an  actual  sale.  Nagl^H  Appeal^  1 
Harris,  260 ;  Bleight  v.  The  BanJc^  10  Barr,  131 ;  Stoner  v. 
Zimmerman^  9  Harris,  394 ;  AnewcUfs  Appeal^  5  Wright,  414 ; 
Chew  V.  NicJdin,  9  Id.  84. 

The  direction  in  the  will  of  Michael  Andress  to  sell  his 
estate  is  as  explicit  as  language  can  make  it.  Does  the  subse- 
quent provision,  that,  if  his  heirs  shall  agree  to  a  division  of 
the  estate  among  themselves,  the  executor  shall  not  be  bound 
to  seD,  operate  to  prevent  a  conversion?  We  are  of  opinion 
that  it  does  not,  for  the  reason  that  the  provision  referred  to  is 
surplusage  and  may  be  stricken  from  the  will  without  altering 
its  l^al  effect.  It  merely  gave  the  heirs  the  right  to  elect  to 
take  the  property  as  real  estate.  The  law  gives  them  this  right 
independendy  of  the  will.  It  is  well  settled  that  where  real 
estate  is  ordered  to  be  sold,  the  parties  interested  in  the  pro- 
ceeds may  elect  to  take  the  land  as  such.  Smith  v.  Starr^  3 
Whart  62 ;  Rice  v.  Bisder,  1  W.  &  S.  445. 

The  testator  must  have  intended  a  conversion  even  in  the 
event  of  a  division  of  the  estate  among  the  heirs  by , agreement. 
There  were  eight  heirs,  and  there  appears  to  have  been  but  five 
separate  properties  of  unequal  values.  Be  that  as  it  may,  to 
have  divided  them  would  have  required  either  a  sale  between 
themselves  or  partition  according  to  law.  The  latter  would 
have  necessarily  involved  an  appraisement  and  sale,  and  hence 
a  conversion.  It  was  held  in  LainVe  Appeal^  4  W.  N.  C.  478, 
that  a  provision  by  a  testator  in  his  will,  that  any  of  his  sons 
may  take  his  real  estate  at  an  appraisement,  does  not  prevent 
equitable  conversion  under  an  explicit  direction  that  his  real 
estate  be  sold  and  converted  into  money. 

The  foregoing  views  are  not  in  serious  conflict  with  Nedy 
V.  Orantham^  8  P.  F.  Smith,  433.  The  facts  of  that  case  are 
essentially  different.  A  testator  directed  that  his  wife  should 
have  his  mansion-farm  for  life,  and  further  ordered :  "  It  is  my 
will  that  if  any  one  or  two  of  my  children  wish  to  hold  the  old 
mansion  property,  after  two  of  them  is  of  age,  they  can  do  so  by 
agreeing  among  themselves ;  if  they  cannot  agree,  they  can  get 
three  disinterested  persons  to  divide  and  agree  for  them,  the 
eldest  to  have  the  first  choice,  and  each  of  my  children's  share 


158  AMERICAN-  PROBATE  REPORTS. 

• 

remaining  in  the  property  nntil  tbey  arriye  at  twenty-one 
years.  If,  in  case  none  of  my  children  purchase  the  old  man- 
sion, it  must  be  sold  to  the  best  advantage  for  the  nse  of  my 
children,  and  not  until  after  the  decease  of  my  wife."  An  at 
tachment  in  execution  was  issued  against  the  son,  and  served 
on  the  executors  as  garnishees.  It  was  held  that  the  attach- 
ment bound  the  proceeds  of  the  sale  of  the  lands  in  the  hands 
of  the  executors.  Thompson,  C.  J.,  and  Read,  J.,  being  of 
opinion  that  there  was  no  conversion,  but  that  the  land  was 
bound  as  such  by  the  attachment;  Sharswood,  J.,  that  the 
order  to  sell  worked  a  conversion,  and  it  was  bound  as  personal 
estate ;  and  Strong  and  Agnew,  J  J.,  dissented.  It  will  thus  be 
seen  that  while  three  of  the  judges  concurred  in  the  judgment, 
though  for  different  reasons,  four  were  of  opinion  there  was  no 
conversion. 

It  must  be  conceded  that  the  distinction  between  Nedy  v. 
Orantham^  and  the  later  case  of  LaircPs  Appeal^  supra^  is  very 
slight.  Yet  there  is  a  difference.  In  LaircCs  Appeal  the  pro- 
vision was  that  any  of  the  testator's  sons  might  take  the  real 
estate  at  the  appraisement.  This  required  an  agreement  be- 
tween the  sons  as  to  who  should  take.  They  could  have 
so  agreed,  and  the  property  could  have  been  taken  with- 
out the  provision  of  the  will.  In  either  event  there  would 
have  been  a  sale  and  a  conversion  of  the  estate  into  money^ 
which  is  precisely  what  the  testator  intended.  In  Nedy  v. 
Chrantham  the  provision  was  "  that  if  any  one  or  two  of  my 
children  wish  to  hold  the  old  mansion  property,  after  two  of 
them  is  of  age,  they  can  do  so  by  agreeing  among  themselves  ; 
if  not  agreeing,  they  can  get  three  disinterested  persons  to 
divide  and  agree  for  them,  the  eldest  to  have  the  first  choice, 
and  each  of  my  children's  share  remaining  in  the  property." 
This  clause  of  the  will  could  not  be  stricken  out  without  essen- 
tially changing  its  legal  effect.  The  right  is  not  given  to  all 
the  children  to  take ;  it  is  to  one  or  two  only,  and  the  eldest  to 
have  the  right  of  choice.  It  is  true  the  children  might  have 
dispensed  with  all  this  by  agreement.  Nevertheless,  rights  are 
given  to  a  portion  of  them  to  the  exclusion  of  others.     It  is 
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not,  as  id  in  the  case  in  hand,  a  provision  which  confers  upon 
the  children  just  what  the  law  gives  them  without  the  will. 

Nedy  v.  GrantJiam  does  not  seem  to  have  been  called  to 
oar  attention,  when  LaircPs  Appeal  was  decided.  It  was  not 
cited,  so  far  as  the  report  shows,  nor  is  it  referred  to  in  the 
opinion  of  the  court.  It  appears,  however,  to  have  been  right- 
Ij  decided,  and  does  not  need  qualification.  The  principle  we 
regard  as  sound,  that  wb.ere  there  is  a  positive  direction  in  a 
will  to  sell  real  estate,  and  it  is  coupled  with  no  qualification  as 
to  a  division  of  the  property  between  the  heirs,  other  than  that 
which  the  law  gives,  such  direction  to  sell  works  an  equitable 
conversion.  I  do  not  see  that  this  interferes  with  Neely  v. 
Graniham ;  if  it  does,  that  case  must  give  way  to  this  extent 
to  the  later  case  of  LaircCa  Appeal. 

The  judgment  is  reversed,  and  judgment  for  the  defendant 
below  upon  the  case  stated. 


What  necessary  to  constitute  con Ter8ioii«-~A  direction  in  a  will  to 
execators  to  sell  the  real  estate  of  the  testator,  and  distrihute  the  proceeds 
among  persons  named  constitutes  a  constructiye,  or  equitable,  conversion. 
QaUnp  V.  Wright,  61  How.  (N.  Y.)  286;  Flanagan  y.  Flanagan,  8  Abb.  N.  C. 
413;  Mathifi  v.  GriflSn,  8  Rich.  (S.  C.)  79;  WUkins  ▼.  Taylor,  Id.  291;  Dob- 
soo*8  Estate,  11  Phila.  (Penn.)  81 ;  Masterson  v.  Pullen,  62  Ala.  145.  See, 
a]so.  Cruse  v.  Barley,  8  P.  Wms.  20;  Ackroyd  v.  Smithson,  1  Bro.  C.  C.  508; 
Walker  v.  Shore,  19  Yes.  887;  In  re  Estate  of  Stevenson,  2  Del.  Chan.  197; 
Morris  v.  Morris'  Exec.  4  Houst.  (Del.)  414. 

If  it  appears  from  the  will  that  the  testator  intended  that  his  executors 
ahould  sell,  though  they  are  not  absolutely  directed  to  do  so,  the  property 
will  be  deemed  in  equity  converted  into  money.  Phelps  v.  Pond,  28  N.  Y. 
99:  Wheldale  v.  Partridge,  5  Yes.  888;  Blount  v. Blount,  54  Ala.  860;  White- 
head V.  Wilson,  29  K  J.  Eq.  896;  Gray  v.  Henderson,  71  Penn.  St.  868; 
Dodge  V.  Williams,  46  Wis.  70;  Gould  v.  Taylor  Orphan  Asylum,  Id.  106. 
But  see,  contra.  Chew  v.  Nicklin,  45  Penn.  St.  84;  Edward's  Appeal,  47 
Indiana,  144;  Seeger  v.  Seeger,  21  N.  J.  Eq.  90,  where  it  is  held  that  conver- 
aon  is  a  question  of  intention,  and  to  effect  it  by  will  the  direction  to  convert 
therein  must  be  positive  and  explicit. 

There  is  a  conversion,  notwithstanding  a  direction  in  the  will  xxMtponing 
the  time  of  the  sale.  High  v.  Worley,  88  Ala.  196;  Hocker  v.  Gentry,  8  Mete. 
iEy.)468. 

But  conversion  is  not  to  be  presumed  beyond  the  purposes  of  the  will. 
Orrick  V.  Bachus,  49  Md.  72. 

And  where  the  purposes  for  which  the  conversion  is  ordered  are  invalid 


160  AMERICAN  PROBATE  REPORTS. 

Dfi  a  whole  or  in  part,  the  conyeiBion  f ailB  pro  iarUo,    Giraud  t.  Oiraud,  58 
How.  (N.  Y.)  Pr.  175. 

Time  conyersion  deemed  complete.— ConTersioii  is  to  be  regarded  u 
complete  from  the  death  of  the  testator.  Reiff  t.  Strite,  54  Md.  298. 
Wurts  V.  Page,  19  N.  J.  Eq.  866. 

But  if  the  conversion  is  directed  to  be  made  upon  the  happening  of  a 
contingency,  then  it  will  date  from  such  contingency  when  it  arises.  Taylor 
V.  Johnson,  63  N.  C.  881. 

And  if  the  land  is  to  be  sold  at  the  executor's  discretion  as  to  Xxny^,  there 
is  no  conversion  until  an  actual  sale.  Christler  v.  Meddis,  6  B.  Mon.  (Ky.) 
87;  Id.  249. 

General  words,  giving  executor  power  "  to  settle  my  estate  as  they  Judge 
best,"  do  not  confer  a  power  to  sell  real  estate  or  operate  as  an  equitable  con- 
version.   Skinner  v.  Wood,  76  N.  C.  109. 

In  case  there  is  a  direction  to  sell  the  realty  for  a  particular  purpose,  it  is 
not  a  conversion  of  the  real  estate  into  personalty  except  for  that  purpose 
and  to  that  extent.    Hilton  v.  Hilton,  2  MacArthur,  70. 

Election  to  take  land  instead  of  proceeds.— The  right  of  devisees  to 
take  the  land  itself  rather  than  the  proceeds,  is  well  established.  Ridgway 
V.  Underwood,  67  Ulinois,  419;  Green  v.  Johnson,  4  Bush  (Ky.),  167. 

But  aU  the  devisees  must  elect  to  take  the  land  or  it  must  be  sold.  Shal- 
lenberger  v.  Ashworth,  25  Penn.  St  152;  Harcum*s  Exec.  v.  Hadwall,  14 
Orattan,  869.    Contra,  Mandelbaum  v.  McDowell,  29  Mich.  78. 

The  election  must  be  made  promptly,  and  it  will  be  too  late  to  elect  to 
take  the  land  after  a  sale  of  it  under  a  decree  at  the  suit  of  the  administrator. 
Craig  V.  Jennings,  81  Ohio  St.  84 

A  slight  expression  of  intent  is  sufficient  to  show  an  election  to  take  the 
land,  if  the  parties  are  of  lawful  age,  provided  the  rights  of  others  are  not 
affected  thereby.  No  positive  act  is  required.  Prentice  v.  Janssen,  79 
N.  Y.  478. 

The  will  of  Anneke  Jantz  Bogardus,  who  died  in  1668,  in  the  village  of 
Beverwyck  (now  Albany),  directed,  irUer  aUa,  that  his  "  four  first-born  chil- 
dren  shall  divide  out  of  their  father's  property  the  sum  of  one  thousand 
gilders,  to  be  paid  by  them  out  of  the  proceeds  of  a  certain  farm,  before 
any  other  division  takes  place."  It  is  held  that  this  did  not  amount  to  a 
conversion,  inasmuch  as  the  doctrine  of  equitable  conversion,  as  known  to 
the  English  law,  did  not  exist  in  the  Dutch  law,  which  prevailed  in  New 
Netherlands  at  the  time  the  will  was  made.  Van  Giessen  v.  Bridgford,  88 
N.  Y.  848. 
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Mbrbigk  v8.  Merbigk. 

[87  OMo  St.  126.] 

DbVIBE    of    land. — CoBBECnON    OE    DESOBIFTION    PABTLT 

EBBONEOUB. 

A.  deTued  his  Ilmds  to  B.  for  life,  in  tbe  foUowing  words :  "  All  the  .  .  .  real 
Mtate  I  may  die  seized  of."  He  .owned  160  acres  of  land,  and  no  more,  one- 
half  of  wMcb  was  in  section  2*1  and  the  other  moiety  was  the  east  half  of  the 
Borth<east  quarter  of  section  28.  He  devised  the  portion  in  section  28,  by  a 
«orreet  description,  to  C,  at  the  death  of  B.,  charged  with  certain  legacies,  and 
derised  the  portion  in  section  28  to  D.,  at  the  death  of  B.,  charged  with  certain 
legacies,  but  by  mistake  in  the  particular  description  of  the  land  deyised  to  B., 
the  word  mulh  was  inserted  instead  of  north.  Held,  that  so  much  of  the  de- 
scription as  is  erroneous  should  be  rejected,  and  that  the  land  will  pass  to  D., 
on  the  death  of  B.,  by  the  other  proyisions  of  the  will 

In  1875,  Adam  B.  Merrick,  executor  of  and  a  devisee  under 
the  will  of  Adam  Merrick,  brought  suit  in  the  Court  of  Com- 
mon Pleas  of  Yan  Wert  county,  against  J.  J.  Merrick  and 
others.  In  the  petition  it  is  shown  that  Adam  Merrick,  on  * 
January  13th,  1872,  executed  his  will  of  that  date  in  due  form, 
which  will  is  as  follows :  ^'  I  do  give  and  bequeath  to  my  be- 
loved wife,  Mary  Merrick,  all  the  personal  and  real  estate  that 
I  may  die  seized  of,  to  have  and  to  hold  during  her  natural 
life,  and  all  the  personal  estate  of  whatsoever  kind  I  may  die 
seized  of,  she  my  said  wife  is  to  have  to  dispose  of  as  she  may 
think  best  at  her  death,  should  she  outlive  me. 

^'  Item  2.  1  give  and  bequeath,  after  the  death  of  my  wife, 
to  my  son,  Kobert  Merrick,  the  west  half  of  the  north-west 
quarter  of  section  number  twenty-seven  (27),  township  one  (1), 
south  range  three  (3)  east,  he  paying  Frank  Merrick,  son  of 
J.  J.  Merrick,  two  hundred  dollars,  at  the  time  he,  Frank  Mer- 
rick, arrives  at  his  majority ;  and  he  is  to  pay  Isia  O.  Merrick, 
daughter  of  J.  J.  Merrick,  at  the  time  she  arrives  at  her  major- 
ity, one  hundred  and  fifty  dollars.  Elmer  Merrick,  the  oldest 
son  of  Isaac  Merrick,  two  hundred  dollars  at  the  time  he 
arrives  at  his  majority. 

*^  Item  3.  I  give  and  bequeath  to  my  son  Adam  B.  Merrick, 
Vol.  n.— 11 
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after  the  death  of  my  wife,  the  east  half  of  the  sonth-east 
quarter  of  section  number  twenty-eight  (28),  township  one  (1), 
south  range  three  (3)  east  containing  eighty  acres  of  land,  more 
or  less.  And  he,  the  said  Adam  R.  Merrick,  has  to  pay  Mary 
Elsie  Merrick,  his  daughter,  three  hundred  dollars,  when  she 
arrives  at  her  majority,  and  his  son,  Charles  H.  Merrick,  two 
hundred  dollars,  at  the  time  he  arrives  at  his  majority,  and  he 
is  to  pay  to  Adam  W.  Smith,  one  hundred  and  fifty  dollars  at  the 
time  he  arrives  at  his  full  age  or  his  majority. 

''Item  4.  I  give  and  bequeath  to  Alice  Eteline  Stew&i-t, 
daughter  of  John  Stewart,  deceased,  three  hundred  dollars  at 
my  death,  if  she  outlives  me,  to  be  paid  out  of  my  personal 
estate,  at  the  time  she  arrives  at  her  majority. 

''  Item  5.  I  do  appoint  my  son,  Adam  B.  Merrick,  executor 
of  this  my  last  will  and  testament.  I  do  hereby  revoke  all 
former  wills  by  me  made." 

That  on  November  18, 1872,  the  will  was  admitted  to  pro- 
bate in  the  Probate  Court  of  Van  Wert  county,  and  said  Adam 
B.  Merrick  accepted  the  trust  as  executor  under  the  will,  and 
received  letters  testamentary  as  such  executor : 

That  neither  at  the  time  the  will  was  made,  nor  subse- 
quently, did  Adam  Merrick  own  any  other  lands  than  the  fol> 
lowing :  the  west  half  of  the  north-west  quarter  of  section  27, 
and  the  east  half  of  the  north-east  quarter  of  section  2S,  both 
tracts  in  Hoaglin  township,  Van  Wert  county: 

That  by  the  third  item  in  his  will,  above  set  forth,  Adam 
Merrick  intended  to  devise  to  Adam  B.  Merrick  the  east  half 
of  the  north-east  quarter  of  section  28,  above  mentioned,  bat 
by  mistake  of  the  draftsman,  the  land  was  described  in  the  ipvill 
as  the  east  half  of  the  south-esiBt  quarter  of  said  section  28,  in 
which  tract  Adam  Merrick  had  no  interest  at  or  after  the  time 
the  will  was  made : 

That  by  a  proper  construction  of  the  will,  the  word  soutAy 
in  said  third  item,  should  be  read  north  : 

That  Adam  W.  Smith,  and  other  legatees,  whose  legacies 
are  charged  upon  the  real  estate,  as  appears  by  the  will,  have 
arrived  at  majority,  and  their  legacies  are  payable : 

And  that  doubts  are  entertained  by  the  executor,  and  others 
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interested  in  the  will,  as  to  the  proper  donstmction  and  mean- 
ing of  the  third  item  of  the  will,  with  respect  to  the  land 
devised. 

The  prayer  is  that  the  coort  will  declare  the  proper  con- 
straction  and  meaning  of  the  will,  in  the  particular  aforesaid, 
to  the  end  that  the  rights  of  the  legatees  and  devisees,  and  the 
duty  of  the  executor,  may  be  known,  and  the  legacies  may  be 
paid. 

The  defendants,  heirs  of  Adam  Merrick,  denied  the  allega- 
tions of  the  petition  as  to  the  mistake  and  the  intention  of  the 
testator. 

The  widow  of  Adam  Merrick  is  still  living. 

The  District  Conrt,  to  which  the  cause  was  appealed,  by  its 
judgment  construed  the  will  as  the  plaintiff  below  claimed  it 
should  be  construed,  and  the  defendant  below,  on  leave,  filed 
in  this  court  a  petition  in  error  to  reverse  the  judgment. 

Alexander  dk  SaUzgaber  and  I.  D.  Olark^  for  plaintiffs  in 
error. 

Price  dk  Shiasler^  for  defendants  in  error. 

Okby,  J.  By  statute,  authority  is  granted  to  an  execator  to 
maintain  a  civil  action  in  the  Court  of  Common  Fleas,  asking 
the  direction  of  the  court  in  any  matter  affecting  the  trust 
estate  or  property  to  be  administered,  and  the  rights  of  the 
parties  in  interest.  (54  Ohio  L.  202,  §  8 ;  Rev.  Sts.  §  6202 ; 
and  see  Hoihgeb  v.  Maucky  35  Ohio  St.  503.) 

This  jurisdiction  Adam  B.  Merrick  has  invoked ;  and  the 
evidence  fully  supports  the  claim  that,  while  the  will  on  its 
face  is  free  from  ambiguity,  the  word  souths  in  its  third  item, 
was  inserted  by  mere  mistake  of  the  scrivener,  the  testator  in- 
tending that  the  word  north  sho.uld  be  used.  The  sole  ques- 
tion, therefore,  is  whether,  on  proof  of  such  fact,  it  is  compe- 
tent for  the  court  to  declare  that  the  east  half  of  the  north-east 
quarter  of  section  28  passed  by  the  will  to  Adam  B.  Merrick 
on  the  death  of  his  mother. 

As  there  is  a  parcel  of  real  estate  which  is  accurately  de- 
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scribed  in  the  third  item  of  the  will,  it  might  well  be  argued, 
if  that  clause  stood  alone,  that  the  testator  must  have  believed 
he  had  some  devisable  interest  in  the  land,  and  hence  that  the 
devise  related  to  such  land,  although,  in  point  of  fact  he  had 
no  interest  in  it  whatever.  {Fitspatrick  v.  Fitzpatricky  36 
Iowa,  674;  Kurtz  v.  Hihner,  65  111.  514;  2  Randolph  &  Tal- 
cott's  Jarman  on  Wills,  403.)  But  the  clause  does  not  stand 
alone,  nor  is  it  to  be  construed  as  standing  alone.  On  the  con- 
trary, regard  must  be  had  to  the  whole  instrument ;  and  while 
the  will  can  only  be  properly  construed  by  its  words,  we  may 
be  aided  in  such  construction  by  evidence  of  the  situation  of 
the  testator,  with  respect  to  his  property  and  the  objects  of  his 
bounty,  at  the  time  the  language  was  employed.  (  Worman  v. 
Teagarden^  2  Ohio  St.  380.) 

The  inquiry,  then,  is  whether  the  description  in  the  third 
item  is  referrible  to  the  fact  that  the  testator  must  have  sup- 
posed he  had  a  devisable  interest  in  the  premises  there  de- 
scribed, or  whether  the  mistake  claimed,  that  is,  the  use  of  the 
word  south  when  Tiorth  was  intended,  was  really  made.  Which 
is  the  more  reasonable  supposition  ?  It  appears  that  the  testator 
had  no  interest  whatever  in  the  land  there  described,  at  the 
time  or  after  the  will  was  executed.  It  then  belonged  to  and 
was  in  the  possession  of  his  son  Isaac,  and  the  theory  that  the 
testator  was  perfectly  aware  of  that  fact  is  certainly  reasonable. 
On  the  other  hand,  he  did  own  the  east  half  of  the  north-east 
quarter  of  the  same  section — indeed,  resided  on  it  when  the 
will  was  made  and  until  he  died ;  and  it  is  not  denied  that  it  is 
embraced  in  the  devise  to  his  wife,  for  he  devised  to  her,  for 
life,  aU  ^is  real  estate,  consisting  of  two  eighty-acre  tracts. 
One  of  these  tracts  he  devised  by  proper  description  to  his  son 
Bobert,  on  the  death  of  his  mother,  charged  with  certain  lega- 
cies, and  unless  the  other  tract  was  devised  to  Adam  B.,  at  the 
death  of  his  mother,  it  will  pass  at  her  death  to  the  testator's 
heirs.  But  a  testator  is  not  presumed  to  intend  to  die  intestate 
as  to  any  interest  in  his  property  to  which  his  attention  seems 
to  have  been  directed.  {Collier  v.  Colliery  3  Ohio  St.  369.) 
Again,  unless  the  testator  intended  by  the  third  item  to  devise 
the  tract  in  the  north-east  quarter  which  he  really  owned,  why 
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postpone  the  taking  effect  of  such  devise  antil  the  death  of  his 
widow  f  Isaac,  as  we  have  seen,  was  the  owner  and  in  posses- 
sion of  the  land  in  the  south-east  quarter,  and  it  is  not  reason- 
able that  the  testator  believed  his  widow  could  derive  any  ad- 
vantage from  a  devise  to  her  of  that  land  during  life.  More- 
over, why  charge  the  land  devised  to  Adam  B.  with  the  pay- 
ment of  $650  in  legacies,  unless  he  intended  to  devise  the 
premises  he  really  owned  ?  Would  he  make  such  charge  on 
land  in  which  he  had  no  interest,  on  the  supposition  that  he^ 
had  some  claim  npon  it  t  Besides,  at  the  time  the  will  was 
executed,  Adam  B.  Merrick  had  resided  with  his  family  on  the 
north-east  quarter  in  question  for  more  than  six  years,  and  he 
continued  to  reside  thereon.  Is  it  not  reasonable  to  suppose 
that  the  testator  desired  him  to  have  the  land  upon  which  he 
resided !  Clearly,  all  the  land  which  the  testator  owned  was 
devised  to  his  wife  for  life,  and  the  inference  is  irresistible  that 
the  same  land,  and  no  other,  was  devised  to  his  two  sons,  Bob- 
ert  and  Adam  B.,  at  the  death  of  Mrs.  Merrick.  One  moiety 
of  it  passes  by  clear  words  to  Bobert,  on  the  death  of  his 
mother;  and,  rejecting  the  erroneous  description,  the  word 
iouth^  sufficient  appears  on  the  face  of  the  will,  in  the  light  of 
the  facts  here  disclosed,  to  warrant  us  in  saying  that  by  the 
will  of  Adam  Merrick  the  other  moiety,  the  east  half  of  the 
north-east  quarter  of  section  28,  Hoaglin  township.  Van  Wert 
county,  passes  to  Adam  B.  Merrick  on  the  death  of  his  mother. 
And  thus  the  case  is  determined  by  a  just  and  proper  applica- 
tion of  the  maxim,  J^alsa  demonstratio  non  nocet,  {Aahworth 
V.  Carleton,  banning  v.  Banning^  12  Ohio  St.  381,437;  1 
Randolph  &  Talcott's  Jarman  on  Wills,  734,  744 ;  2  Id.  390.) 

Judgment  affirmed. 


Oonstmction  and  effect  of  erroneous  description  of  devisee  or  subject-mat- 
Ur  of  devise.  Moreland  ▼.  Brady,  1  Am.  Prob.  R.  441 ;  Higgins  y.  Owen,  irir 
t^;  Judy  T.  Gilbert,  a^nU^  p.  89. 
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Detroit  Fire  ajstd  Marine  Iksubanoe  Oo.  vs. 

aspikall. 

[44  Michigan.  880.] 

Adminibtrator's  mortgaok. — Failure  to  oomplt  with 

STATUTES. 

An  Administrator's  mortgage  giren  upon  the  estate  to  raise  money  to  pay  iti 
debts  is  inTalid  if  the  order  allowing  it  does  not  follow  the  statute  and  speciff 
the  time  for  which  it  may  nm  and  the  rate  per  cent,  at  which  it  shall  be  gives. 
The  good  faith  of  the  parties  will  not  make  it  valid. 

Appeal  from  the  Superior  Court  of  Detroit,  on  bill  to 
foreclose. 

Moore^  Ca/iifield  db  Warner^  for  complainant. 

WUTdruotiy  Post  &  WUkmsony  for  defendants. 

Marston,  C.  J.  The  complainant  company  seeks  to  fore- 
close a  mortgage  given  it  upon  real  estate  by  the  administra- 
trix of  Philip  Aspinall  deceased. 

A  license  was  granted  by  the  Probate  Court  to  the  admin- 
istratrix to  mortgage  certain  property  of  the  deceased,  bat 
''  no  time  or  rate  per  cent.,  upon  the  basis  of  which  said  mort- 
gage should  be  execnted,  was  specified  in  the  license.  No  re- 
port was  made  by  the  administratrix  to  the  Probate  Conrt,  of 
her  action  in  mortgaging  said  property,  and  the  Probate  Court 
never  passed  upon  the  question  of  time  and  rate  per  cent,  con- 
tained in  said  mortgage." 

That  the  statnte  (2  Com.  L.  §  4,626)  was  not  complied  with, 
and  that  this  was  fatal  to  the  validity  of  the  mortgage,  as  such, 
as  decided  in  Edwards  v.  Taliafero^  34  Mich.  15,  must  be  con- 
sidered as  beyond  question. 

It  is  claimed,  however,  that  certain  equities  exist  in  favor 
of  the  complainant,  under  which  the  mortgage  may  by  the 
court  be  held  effectual ;  among  these,  the  good  faith  of  the 
parties ;  the  fact  that  a  mortgage  for  nearly  this  amount  upon 
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real  estate  of  the  deceased,  was  from  moneys  received  upon 
the  mortgage  in  suit  paid  and  discharged,  should  be  con- 
sidered. 

We  have  carefully  considered  aU  the  equities  presented  in 
favor  of  the  complainant.  If  a  non-compliance  with  the  stat- 
ute, §  4,626,  can  thus  be  avoided,  then  in  all  cases  where  the 
parties  act  in  good  faith,  and  the  money  is  used  to  pay  and  dis- 
charge debts  of  the  deceased,  it  becomes  a  dead  letter.  But  it 
is  only  for  the  purpose  of  paying  debts  against  the  estate  of  the 
deceased  that  the  judge  of  prol^ito  may  empower  an  adminis- 
trator to  mortgage  the  estate.  Such  a  construction  as  is  con- 
tended for  would  make  the  statute  in  effect  a  nullity. 

The  mortgage  taken  up  by  the  proceeds  of  the  one  in  suit, 
was  not  upon  the  same  property  or  any  part  of  the  property 
described  in  the  mortgage  in  this  case.  Had  this  mortgage 
been  given  upon  the  same  property,  to  take  up  a  previous 
one,  then  it  might  become  important  to  consider  whether  com- 
plainant could  not  to  that  extent  be  subrogated  to  the  rights  of 
the  prior  mortgagee.  Under  the  facts  in  this  case  we  are  of 
opinion  that  no  such  question  can  arise,  and  that  the  complain- 
ant can  obtain  no  relief  in  this  case. 

The  decree  must  be  reversed  and  the  bill  dismissed  with 
costs  of  both  courts. 

The  other  Justices  concurred. 


The  provisions  of  the  statute  referred  to  are  as  follows  : 
Bbc.  2.  Such  order  [empowering  an  administrator  to  mortgage  the  estate 
for  the  payment  of  its  debts]  shall  be  obtained  by  petition  to  the  proper 
judge  of  probate,  *  *  *  and  such  order  shall  specify  the  amount  to  be 
aecored  by  such  mortgage  of  other  security,  the  rate  of  interest  to  be  given, 
and  the  length  of  time  for  which  such  mortgage  or  other  security  shall  be 
given.    •    •    • 

Sbc.  8.  *  *  *  said  proceedings  of  the  said  *  •  »  administrator 
*  *  •  in  mortgaging  or  otherwise  pled^ng  such  estate,  shall  be  reported 
to  the  judge  of  probate,  and  by  him  be  subject  to  be  confirmed  or  vacated, 
ud  new  proceedings  to  be  had,  to  the  same  extent  and  in  the  same  manner, 
M  near  as  may  be,  as  is  now  provided  by  law  in  the  case  of  the  sale  of  real 
estate. 
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Pbeble  v8.  Preble. 

[78  Maine,  862.] 

Executor  as  witness  in  support  of  his  own  claim. 

An  executor  or  •dminifitrator  cannot  testify  in  hia  own  behalf  in  anpport  of  lua 
private  claim  against  the  estate,  which  he  nominally  represents,  but  which 
in  that  instance  is  the  real  defendant  against  which  he  is  proceeding  as 
plaintiff. 

On  report  of  the  presiding  justice. 

An  appeal  from  the  allowance  of  Harriet  B.  Preble's  al- 
lege private  account,  she  being  the  administratrix  of  her  late 
husband,  Benjamin  Preble ;  the  appellant,  herself  an  heir,  apr 
pearing  for  his  heirs.  The  estate  had  been  represented  insolv* 
ent  and  commissioners  appointed. 

As  to  the  charges  for  personal  property  (not  money)  the  de- 
fense was  the  statute  of  limitations ;  six  years  elapsed  after 
the  charges  and  before  the  death  of  the  intestate,  which  oc- 
curred on  January  26, 1879,  the  claimant  was  his  wife  during 
that  period  of  time.  If  those  charges  are  legally  barred  by  the 
statute  of  limitations,  they  are  to  be  stricken  from  the  claim. 
If  not  thus  barred,  or  if  it  is  a  matter  of  discretion  with  the 
trial  court,  whether  such  a  defense  shall  be  allowed  or  not,  then 
as  to  those  items  a  trial  is  to  be  had. 

As  to  the  remaining  items  (for  money),  the  heirs  contended 
that  a  claim  for  them  cannot  be  legally  sustained,  against  their 
objection  to  the  admission  of  such  evidence,  by  either  her  own 
testimony  or  by  her  affidavit  accompanying  the  daim.  If  that 
be  so,  then  those  items  were  to  be  expunged  from  the  account* 
But  if  otherwise,  or  if  it  be  a  matter  of  discretion  with  the  trial 
judge  to  admit  such  evidence  or  not,  then  as  to  tnose  items  a 
trial  is  to  be  had. 

Upon  a  decision  by  the  law  court  of  the  law  questions  pre- 
sented, the  case  to  be  remanded  to  the  trial  court,  for  an  ar- 
rangement and  settlement  of  the  case  accordingly. 

jE.  Sale  cfe  Z.  A,  Emery^  for  appellant. 

A.  P.  Wiewellj  for  administratrix. 
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Symondb,  J.  The  administratrix  of  an  insolvent  estate,  on 
appeal  by  an  heir  from  the  allowance  in  the  Probate  Court  of 
her  private  claim  against  the  estate,  seeks  to  sustain  it  by  her 
own  testimony. 

Is  she  a  competent  witness? 

^  The  rnles  of  evidence  in  special  proceedings  of  a  civil  na- 
tore,  such  as  before    *    *    *    courts  of  probate,  shall  be  the 
same  as  herein  provided  for  civil  actions.".    R.  S.  c.  82,  §  89 ; 
Withee  Y.  Howej  45  Maine,  585. 

"  Kor  have  we  more  enlarged  jurisdiction  for  the  applica- 
tion of  principles  of  equity,  when  exercising  appellate  author- 
ity as  a  court  of  probate,  than  we  should  have  as  a  court  of 
common  law ;  for  the  rules  of  evidence,  rb  well  aa  of  property, 
bind  us  eqnally  in  either  capacity,  except  where  by  statute  a 
difference  is  made."    Eveleih  v.  Croiich^  15  Mass.  309. 

It  is  clear  that  the  testimony  of  the  administratrix,  a  party 
to  the  record  and  directly  interested  in  the  event  of  the  suit,  is 
exdaded  by  the  common  law.  The  statute  which  forbids  the 
excnse  or  exclusion  of  witnesses  on  these  grounds  does  not 
apply  generally  to  cases  in  which  one  of  the  parties  is  the  legal 
representatiTo  of  a  deceased  person,  but  on  the  contrary  usually 
excludes  the  survivor  from  testifying  in  his  own  favor,  when 
the  death  of  the  other  party  to  the  contract  or  cause  of  action 
has  rendered  it  impossible  to  have  his  evidence  at  the  triaL  In 
the  excepted  cases,  in  which  the  statute  applies,  notwithstand- 
ing the  death  of  the  adverse  party,  there  is  no  provision  that 
an  executor  or  administrator,  presenting  a  private  claim  against 
the  estate,  may  testify  in  his  own  behalf  in  its  support,  adverse- 
ly to  the  estate  which  he  nominally  represents,  but  which  in 
that  instance  is  the  real  defendant  against  which  he  is  proceed- 
ing as  plaintiff.  The  statute  does  not  make  the  administratrix 
a  competent  witness,  in  this  proceeding. 

In  Ela  V.  Edwards^  97  Mass.  318,  it  was  held  that  an  ex- 
ecutor is  not  a  competent  witness  in  his  own  behalf  to  sustain 
a  claim  for  services  rendered  to  the  testatrix  in  her  lifetime : 
""  The  party  plaintiff  to  the  contract  in  issue  and  on  trial,  as 
well  as  the  plaintiff  of  record,  was  the  appellant  in  his  individ- 
^1  right.    The  party  defendant  was  the  estate,  of  which  the 
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appellant  was  the  executor,  but  which  was  necessarily  repre- 
sented in  this  proceeding  by  the  party  objecting  to  the  appel- 
lant's claim.  The  statate  regulating  the  competency  of  parties 
to  the  record  as  witnesses  applies  equally  to  probate  proceed- 
ings and  to  actions  at  law.  The  fact  that  the  appellant  was 
obliged  to  make  his  individual  claim  by  stating  it  in  his  account 
rendered  to  the  Court  of  Probate,  instead  of  in  a  dedaratioD 
in  an  action  at  common  law,  gave  him  no  right  to  testify  in  his 
own  favor  since  the  death  of  the  person  whom  he  alleged  to 
have  made  the  contract  which  was  the  foundation  of  the  daim." 
Higbee  v.  Bacon^  8  Pick.  483 ;  Bailey  v.  Blanohardj  12  Pick. 
166 ;  Changer  v.  Baseett^  98  Mass.  468. 

The  duty  of  the  executor  or  administrator  to  verify  his  ac- 
count by  oath,  the  power  of  the  Probate  Court  to  subject  him 
to  examination  under  oath,  upon  matters  concerning  his  rela- 
tions to  the  estate,  his  accounts  and  administration,  are  well  re- 
cognized by  the  decisions  cited.  These  result  from  his  accept- 
ance of  the  trust  over  which  that  court  has  supervision ;  or 
come  directly  by  statute.  They  gave  him  no  advantage  as  a 
witness,  when  he  asstimes  the  position  of  creditor  of  the  estate. 
Eighee  v.  Baco^i^  7  Pick.  14 ;  0^1>ee  v.  McCrate^  7  Green. 
467;  Pope  v.  Jackeon^  11  Pick.  117;  Bradley  v.  Yeazie^  47 
Maine,  85;  Sigaurney  v.  WithereU^  6  Met.  558;  Goidd  v. 
Carlton^  55  Maine,  511. 

As  the  statute  of  limitations  is  not  urged  in  argument  as  a 
defense,  it  may  properly  be  assumed  that  the  lapse  of  time, 
during  coverture,  would  not  bar  any  items  otherwise  valid  and 
proved. 

Case  remanded  for  trial. 


See  Troup  ▼.  Bice,  1  Am.  Prob.  R  15 
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Bhymeb's  Appeal. 

[98  Penn.  St  142.] 

BSQUBBT  TO  SAT   1CA88E8. — StATUTB  A8  TO  OHABITABLB  USEB. 

A  tMtator,  by  a  will  dzecnted  within  one  month  of  bis  death,  left  a  bequest  to  a 
ehnrcb,  to  be  expended  in  maesee  for  the  repose  of  his  sonl. '  The  statnte  pro- 
hibits doTises  or  legacies  for  charitable  or  religious  oses  unless  by  will  executed 
St  least  one  month  before  death.  Hdd,  that  tiie  bequest  was  within  the  statnte 
mdToid. 

Appeal  of  Anastatia  Bhymer,  late  Anastatia  Power,  and 
Charles  G.  Stewart,  guardian  of  John  and  Mary  Power,  from 
the  decree  of  the  conrt  sustaining  the  exceptions  to  the  report 
of  the  auditing  judge  in  the  estate  of  Martin  Power,  deceased. 

Martin  Power  died  July  23d,  1874,  leaving  a  will,  dated 
July  9th,  1874.  In  this  will  he  made  a  number  of  specific  be- 
quests, among  which  were  several  to  Catholic  institutions,  and 
the  residue  of  his  estate  he  disposed  of  as  follows : 

^'  Item.  All  the  rest,  residue  and  remainder  of  my  estate  I 
give  and  bequeath  to  St.  Mary's  Catholic  Church,  to  be  ex- 
pended in  masses  for  the  benefit  and  repose  of  my  soul." 

The  account  of  the  executors  of  the  decedent  was  audited 
hy  Hanna,  P.  J.,  who  held  that  the  residuary  bequest  was  for  a 
*' charitable"  and  "religious"  use,  and  was  void  by  virtue  of 
the  Act  of  April  26th,  1855,  and  that  the  amount  thereof 
should  be  awarded  to  the  appellants,  the  heirs  of  testator. 
Exceptions  were  filed  to  this  ruling  on  behalf  of  St.  Mary's 
Church,  which  the  conrt  sustained. 

F.  W.  Patten  and  H.  F,  Hepburn^  for  the  appellants.  . 
A.  A.  Hirst  J  for  the  appellee. 

Stsbsett,  J.  By  the  residuary  clause  of  his  will,  executed 
fifteen  days  before  his  death,  the  testator  bequeathed  "  all  the 
rest,  residue  and  remainder  "  of  his  estate  "  to  St.  Mary's  Cath- 
olic Church,  to  be  expended  in  masses  for  the  benefit  and  re- 
pose of  "  his  souL 
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It  is  contended  that  the  beqnest  is  void  under  the  Act  of 
1855,  the  11th  section  of  which  declares  that  ^'no  estate,  real 
or  personal,  shall  hereafter  be  bequeathed,  devised  or  conveyed 
to  any  body  politic,  or  to  any  person,  in  trust  for  religious  or 
charitable  uses,  except  the  same  be  done  by  deed  or  will 
attested  by  two  credible  and  at  the  same  time  disinterested  wit- 
nesses, at  least  one  calendar  month  before  the  decease  of  the 
testator  or  alienor,  and  all  dispositions  of  property  contrary 
hereto  shall  be  Void  and  go  to  the  residuary  legatee  or  devisee, 
next  of  kin  or  heirs  according  to  law." 

While  the  propriety  of  legislation  which  thus  limits  the 
right  of  giving  for  religious  or  charitable  purposes  may  some- 
times have  been  questioned,  it  has  never  been  donbted  that  the 
act  is  constitutional,  and  the  only  question  presented  for  our 
consideration  is  whether  the  residuary  bequest  is  for  either  a 
religious  or  charitable  use,  and  therefore  falls  within  the  prohi- 
bition of  the  statute. 

The  testator  has  clearly  declared  the  use  or  purpose  to 
which  his  bequest  shall  be  applied.  It  is  to  be  expended  in 
masses  for  the  benefit  and  repose  of  his  soul.  While  this  may 
not  be  regarded  as  a  charitable  use  within  the  accepted  mean- 
ing of  the  word,  it  is  certainly  in  every  proper  sense  of  the 
term,  and  according  to*  the  obvious  intendment  of  the  act,  a 
religious  use.  In  the  denomination  with  which  the  testator 
appears  to  have  been  identified  the  mass  is  regarded  as  a  prom- 
inent part  of  the  religious  service  and  worship.  According  to 
the  Roman  Catholic  system  of  faith  there  exists  an  interme- 
diate state  of  the  soul,  after  death  and  before  final  judgment, 
during  which  guilt  incurred  during  life  and  unatoned  for  must 
be  expiated;  and  the  temporary  punishments  to  which  the 
souls  of  the  penitent  are  thus  subjected  may  be  mitigated  or 
arrested  through  the  eflScacy  of  the  mass  as  a  propitiatoiy  sacri- 
fice. Hence  the  practice  of  offering  masses  for  the  departed. 
It  cannot  be  doubted  that  in  obeying  the  injunction  of  the  tes- 
tator and  offering  masses  for  the  benefit  and  repose  of  his  soul 
the  ofiSciating  priest  would  be  performing  a  religious  service, 
and  none  the  less  so  because  intercession  would  be  specially 
invoked  in  behalf  of  the  testator  alone.    The  service  is  just 
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the  same  in  kind  whether  it  be  designed  to  promote  the  spirit- 
ual welfare  of  one  or  many.  Prayer  for  the  conversion  of  a 
single  impenitent  is  as  purely  a  religions  act  as  a  petition  for 
the  salvation  of  thousands.  The  services  intended  to  be  per- 
formed in  carrying  ont  the  trust  created  by  the  testator^s  will, 
«6  well  as  the  objects  designed  to  be  attained,  are  all  essentially 
religious  in  their  character. 

It  appears  to  us  that  the  bequest  to  St.  Mary's  Catholic 
Charch  was  clearly  for  a  religious  use,  and  therefore  void 
according  to  the  express  terms  of  the  statute.  It  follows  that 
the  schedule  adopted  by  the  auditing  judge  should  have  been 
conJBrmed  by  the  cotirt. 

The  decree  of  the  Orphans  Oourt  is  reversed  at  the  costs 
of  the  appellee,  and  it  is  now  adju4ged  and  decreed  that  the 
residuary  fund,  viz.,  $643  79,  be  distributed  as  follows,  to  wit : 
To  Timothy  Kelly,  administrator  of  Mary  Power  (widow), 
1214  59 ;  to  Anastatia  Power,  $143  06 ;  to  Charles  E.  Stewart, 
gnardian  of  John  Power,  $143  07 ;  to  Mary  Power,  $143  07. 


Beadles  vs.  Alexander. 

[9  J.  Baxter,  604.] 

Declarations  op  testator  proving  due  rxboution  op  will. — 
Prrsumftion  on  proving  signatures  of  witnesses. 

Dcekrttiaos  by  tbe  tesUtor  that  he  executed  the  will  in  the  preflenee  of  the 

■tteedog  witneflBes,  are  admiBsible  to  rebut  the  eyidenee  of  such  witneasee  to  the 

eoDtrary.      ^ 
Proof  of  the  genniDeneae  of  the  aignaturea  of  the  anbacribiDg  witneaaea  raiaea  a 

preaumption  of  attestation  in  teatator'a  preaence.    Poaitiye  teatimony  to  the 

contrary  makea  the  queation  one  for  the  jury  to  decide. 

Appeal  from  the  Circuit  Court. 

Jordan  <&  StokeSy  for  plaintiff. 

Tra/oer  dk  OdUaday  and  i?.  F.  Tannsr^  for  defendant. 
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McFasland,  J.  This  issae  devisamt  vd  nouj  was  made  up 
to  test  the  will  of  John  Alexander.  It  contains  a  devise  of 
lands,  and  the  question  was,  whether  it  was  duly  executed  in 
the  presence  of  two  subscribing  witnesses,  as  required  by  the 
statute.  The  paper  was  produced  and  the  names  of  A.  A. 
Massey  and  John  W.  Jacobs  appear  as  subscribing  witnesses. 
It  was  proven  that  Massej  was  dead  and  that  his  signature  was 
genuine.  Jacobs  was  introduced  as  a  witness,  and  he  testified 
that  his  signature  was  genuine,  but  he  gives  it  as  his  best  recol- 
lection that  the  testator  was  not  present  when  he  signed  the 
will  as  witness.  He  says  the  will  was  brought  to  a  certain 
beech  log  school-house  where  he  was  teaching  school,  by  James 
Simms,  and  at  the  lequest  of  Simms,  he  (Jacobs)  and  Massey, 
signed  it  as  witnesses,  but  ^iccording  to  his  recollection  the  tes- 
tator was  not  present. 

The  proponents  thereupon  undertook  to  establish  by  other 
testimony,  that  the  testator  was  in  fact  present  at  the  time. 
Here  was  proof  to  show  that  Simms,  who  has  since  died,  had 
testified  on  a  former  trial  that  he  wrote  the  will  but  was  not 
present  when  it  was  executed.  Several  witnesses  proved  state- 
ments of  the  testator  to  the  effect  that  Simms  had  written  the 
will  and  that  he  himself  had  taken  it  to  the  beech  log  school- 
house,  and  there  executed  it  in  the  presence  of  Massey  and  Ja- 
cobs, who  witnessed  it  at  his  request.  These  statements  of  the 
testator  were  objected  to,  and  the  question  is,  were  they  prop- 
erly admitted  ?  After  careful  consideration  we  are  of  opinion 
they  were.  It  is  true  it  is  laid  down  in  Kedfield  on  Wills,  as 
the  result  of  the  authorities,  that  statements  of  the  testator, 
not  parts  of  the  res  gestcB  and  not  showing  the  state  of  the  tes- 
tator's mind,  but  statements  introduced  merely  to  establish  a 
particular  fact  by  the  force  of  the  admission,  are  hearsay  testi- 
mony and  not  admissible. 

But  a  prima  facie  case  arises  upon  proof  of  the  handwriting 
of  the  subscribing  witnesses,  and  it  is  conceded  that  when  the 
subscribing  witnesses  fail  to  prove  the  due  execution  of  the 
will  by  the  testator,  that  they  may  be  contradicted  or  im- 
peached and  the  fact  established  by  other  testimony.  The 
statements  of  the  testator  to  this  direct  point  do  but  most 


BEADLES  T.   ALEXANDER.  175 

BtroDglj  efitablish  the  fact.  They  do  not  stand  as  mere  hearsay 
declarations  of  other  parties.  They  are  the  declarations  of  the 
testator  as  to  his  own  acts,  and  about  which  he  must  certainly 
know,  and  in  general  he  has  no  motive  to  speak  falsely,  and 
both  parties  claim  under  him,  one  as  devisee  or  legatee,  the 
other  as  distributee  and  heir.  His  declarations  are  not  intro- 
duced to  establish  the  particular  fact,  by  force  of  the  admission 
or  statements  alone,  but  for  the  purpose  of  corroborating  and 
supporting  the  presumption  arising  from  the  fact  that  the  will 
bears  the  genuine  signatures  of  two  competent  subscribing  wit- 
nesses, and  to  contradict  the  testimony  of  the  witness  who, 
although  he  admits  his  signature,  yet  denies  the  testator's  pres- 
ence. It  was  held  in  North  Carolina  in  three  cases,  that  the 
statements  of  the  testator  are  admissible  generally,  not  merely 
as  parts  of  the  res  gestw  or  as  showing  the  state  of  the  testator's 
mind,  but  because  they  are  the  declarations  of  the  only  party 
having  a  vested  interest  to  declare  the  whole  truth,  where  all 
made  the  will  and  all  could  destroy  it,  and  in  either  case  the 
lights  of  no  one  else  were  affected.  (See  Heel  v.  Reel^  1  Hawk. 
248 ;  Howell  v.  Borden,  8  Dev.  &  Bat.  442,  and  Bester  v.  Bea- 
ter, 4  Dev.  &  Bat.  248.)  We  hold  that  the  circuit  judge  did 
not  err  on  this  question. 

The  next  question  is,  whether  the  devisees  and  legatees 
under  the  will  were  competent  witnesses  to  prove  declarations 
of  the  testator.  It  is  not  insisted  that  our  rftent  legislation 
makes  them  competent  mbacribing  vntneeaea.  The  law  as  to 
sobecribing  witnesses  remains  as  before,  but  the  question  is, 
may  they  be  examined  as  other  witnesses.  This  depends  upon 
the  construction  of  the  act  of  1869-70,  T.  &  S.  Statutes,  sec. 
3813,  a,  6,  c,  d.  The  first  section  enacts  that  in  all  civil  courts 
no  person  shall  be  incompetent  to  testify  because  he  or  she  is  a 
party  or  interested  in  the  issue  to  be  tried.  The  exception  is 
in  the  next  section,  as  follows :  ^^  In  actions  or  proceedings  by 
or  against  executors,  administrators  or  guardians,  in  which 
judgments  may  be  rendered  for  or  against  them,  neither  party 
aball  be  allowed  to  testify  against  the  other  as  to  the  transac- 
tion with  or  statement  by  the  testator's  intestate  or  ward,  unless 
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called  to  teetif j  hj  the  opposite  party,  or  required  to  testifj 
thereto  by  the  court'' 

We  hold  that  this  case  does  not  come  within  the  exception; 
that  it  ia  not  an  action  by  the  executor,  in  which  judgment 
could  be  rendered  for  or  against  him  in  the  sense  of  the  above 
statute,  but  is  a  contest  between  the  devisees  and  legatees  on 
the  one  side,  and  the  heirs  and  distributees  on  the  other,  and 
that  the  witnesses  were  competent,  and  the  court,  therefore, 
did  not  err  in  admitting  them. 

The  spirit  and  meaning  of  the  above  statute  is,  that  in  a  suit 
between  the  estate  of  a  deceased  person  and  a  living  party,  that 
the  latter  shall  not  be  allowed  to  give  his  version  of  the  trans- 
actions with  or  conversations  of  the  deceased,  whose  lips  are 
closed.  This  in  principle  does  not  apply  to  the  present  case, 
where  both  the  devisees  and  heirs  are  living  and  compdled  to 
testify  for  themselves. 

In  his  Honor's  charge  to  the  jury  there  are  certain  passages 
excepted  to  as  follows :  If  this  witness,  Jacobs,  says  that  he 
signed  the  paper  as  a  witness,  then  the  law  presumes  that  he 
did  so  at  the  request  of  the  testator  in  his  presence ;  if  he  says 
he  signed  the  paper  not  in  the  presence  of  the  testator  and  at 
his  request,  this  will  weaken  the  presumption  as  to  him ;  and 
if  he  says  that  he  and  Massey  both  signed,  but  not  in  the  pres- 
ence of  the  testator  and  at  his  request,  that  will  weaken  the 
presumption  tlfot  arises  from  the  proof  of  Massey's  handwrit- 
ing as  well  as  his  own,  and  that  presumption  will  be  affected 
and  weakened  in  proportion  to  the  value  and  weight  of  the  tes- 
timony of  Jacobs.  If  Jacobs  admits  his  handwriting  but  de- 
nies that  he  attested  the  paper  in  the  presence  of  the  testator 
and  at  his  request,  this  conflict  between  his  testimony  before 
yon  and  the  presumption  from  proof  or  admission  of  his  hand- 
writing will  afi*ect  his  credibility  as  a  witness,  and  diminish  the 
yalue  of  his  testimony. 

The  court  then  proceeds  to  instruct  the  jury,  that  the 
plaintiff,  as  to  Jacobs,  is  not  bound  by  the  rule  that  a  party 
cannot  impeach  his  own  witness. 

We  think  the  above  extract  of  the  charge  is  too  strong  in 
this,  that  it  conveys  the  idea  that  the  presumption  of  law  that 
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the  testator  was  present  when  the  will  was  inspected,  which 
arose  upon  the  admission  of  Jacobs  that  his  signatare  was  gen- 
nine,  was  still  controlling,  notwithstanding  Jacobs'  testimony 
npon  the  subject;  that  Jacobs'  testimony  only  weakened  the 
presumption,  and  as  he  testified  to  a  fact,  contrary  to  the  pre- 
samption  of  law,  that  his  credibility  was  thereby  affected. 

It  is  only  in  the  absence  of  positive  testimony  on  the  sub- 
ject that  the  presumption  of  law  is  controlling.  When  the 
fact  that  the  signatures  of  the  subscribing  witnesses  are  genu- 
ine is  established  and  nothing  else  appears,  the  presumption 
that  the  attestation  was  made  in  the  presence  of  the  testator  is 
conclusive ;  but  if  there  be  positive  testimony  on  the  subject 
by  the  subscribing  witness  or  otherwise,  it  then  becomes  a 
question  for  the  jury  to  settle  upon  the  evidence.  And  while 
the  jury  may  take  into  consideration  the  improbability  that  a 
witness  would  attest  the  will  in  the  absence  of  the  testator,  we 
are  not  prepared  to  say  that  the  fact  that  witness  proves  that 
he  did  sign  his  name  in  the  absence  of  the  testator,  goes  to  im- 
peach his  credit  and  to  show  that  he  was  unworthy  of  belief. 
The  credit  due  the  witness  should  be  left  to  the  jury  to  deter- 
mine, as  in  all  other  cases. 

For  this  error  the  judgment  should  be  reversed  and  a  new 
trial  awarded. 


As  to  admissibUity  of  testator's  declarations  to  prove  ^ill,  Mercer  v.  Mac- 
kin*  1  Am.  Prob.  R.  899;  as  to  effect  of  proving  signatures  of  attesting  wit- 
nesses, Abbott  V.  Abbott,  1  Am.  Prob.  R  826;  Haynes  v.  Haynes,  Id.  268; 
Brown  y.  Clark,  Id.  510,  and  note. 


Vol.  n.— 12 
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OuRLEY  VS.  Hand's  Estate. 

[58  Vermont,  624.] 
PBOYIKa  INDORSEMENT  AS  CONTINGENT  CLAIM. 

An  indorsement  may,  nnder  the  statute,  be  allowed  as  a  contingent  daloi  ogaiBit 
the  estate  of  a  deceased  person. 

Appeal  from  the  Probate  Court  afSrmed  by  the  County 
Court. 

The  facts  are  safBciently  stated  in  the  opinion. 

E,  A.  Sowlesj  for  plaintiff. 

Jf.  J.  SiU^  for  defendant. 

Veazey,  J.  This  was  an  appeal  from  an  order  of  the  Pro- 
bate Oonrt  disallowing  a  claim  presented  by  the  plaintiff 
against  the  defendant  estate.  The  claim  was  based  on  a  prom- 
issory note  which  James  Iland  executed  to  the  plaintiff.  The 
latter  indorsed  it  daring  the  life  of  Hand,  waiving  demand  and 
notice,  to  Hiram  Bellows,  for  valuable  consideration.  Hand 
died,  and  commissioners  were  duly  appointed  on  his  estate. 
Bellows  died  while  the  holder  and  owner  of  the  note ;  and  his 
exeentor  did  not  present  the  note  as  a  claim  to  the  commisr 
sioners  of  Hand's  estate  for  allowance.  After  they  made  their 
final  report  the  plaintiff  presented  it  to  the  Probate  Court  for 
allowance  as  a  contingent  claim. 

llie  defendant  insists  that  this  debt  is  not  affected  with 
such  contingency  as  is  contemplated  by  the  statute;^ that  the 
contingency  contemplated  is  the  same  as  that  in  the  statute  re- 
lating to  trustee  process,  and  must  be  such  as  to  affect  the  debf 
itself ;  and  no  other  ground  of  defense  is  suggested.  By  the 
terms  of  the  statute  the  claim  of  a  surety  against  the  estate  of 
his  deceased  principal  is  a  contingent  claim,  yet  the  principal 
owes  nothing  to  the  surety  until  the  latter  has  paid  the  debt. 
The  liability  to  the  surety  is  contingent  upon  payment  by 
him. 
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An  indorser  stands  in  substantially  the  same  relation  to  the 
debt  as  a  surety  so  far  as  concerns  the  element  of  contingency. 
He  is  liable  to  the  holder,  yet  has  no  absolute  claim  against  the 
estate  of  the  maker  until  he  pays  the  note.  His  claim  is  con- 
tingent upon  the  enforcement  of  the  note  against  him.  There- 
fore it  is  plainly  within  the  spirit  and  jnst  object  of  the  statute, 
and  within  the  definition  of  a  contingent  claim  as  given  by  Ch. 
Jostice  Poland  in  Admr,  of  Sargent  against  the  Admr.  of  Kim- 
iall^  37  Vt.  320.  He  says :  ^' A  contingent  claim  is  where  the 
liability  depends  upon  some  future  event,  which  may  or  may 
not  happen,  and  therefore  makes  it  now  wholly  uncertain 
whether  there  ever  will  be  a  liability."  In  this  case  the  lia- 
bility referred  to  in  this  definition  would  be  that  of  the  estate 
to  the  indorser;  the  future  event  on  which  the  liability  de- 
pends would  be  the  enforcement  of  the  note  against  the  latter, 
which  may  or  may  not  happen.  If  it  does,  the  indorser  should 
be  reimbursed  out  of  the  estate. 

In  LyOe  v.  BoncTs  EatcUe,  39  Vt.  3S8,  cited  by  defendant, 
the  note  was  presented  for  allowance  by  the  indorser  as  a  con- 
tingent claim,  and  it  was  disallowed  because  it  had  become  ab- 
solute by  the  indorser  paying  it  before  the  commission  closed 
and  it  could  have  been  allowed  by  the  commissioners  as  an  ab- 
solute daim  and  should  have  been  presented  as  such.  But  no 
suggestion  was  made  by  counsel  or  court  that  it  was  not  a  con- 
tingent claim  as  to  the  indorser  before  he  made  it  absolute  by 
payment. 

The  reason  why  this  plaintiff  should  have  this  claim  allowed 
tt  a  contingent  claim,  and  yet  the  estate  of  Hand  not  be  liable 
as  trustee  of  the  plaintiff  is  plain.  There  is  nothing  due  the 
plaintiff  until  he  pays  the  note,  and  he  may  never  pay  it. 
There  is  no  contingency  abont  the  debt.  It  is  4oe  absolutely 
from  the  estate.  But  a  certain  contingency  most  happen  be- 
fore it  becomes  a  debt  due  the  indorser.  When  that  contin- 
gency happens  the  debt  becomes  absolute  as  to  him.  It  is  all 
the  while  trusteeable  in  a  suit  against  the  party  entitled  to  have 
it  allowed  as  an  absolute  claim,  whichever  he  may  be. 

Under  the  trustee  statute,  the  party  cannot  be  holden  aa 
trustee  if  his  liability  depends  on  any  contingency. 
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TJDdef  this  statute  providing  for  the  allowance  of  contingent 
claims,  if  there  is  an  outstanding  claim  against  the  estate  which 
is  now  due  to  some  other  party,  but  which,  upon  the  happen- 
ing of  some  future  event  apparently  liable,  will  become  due  to 
the  contingent  claimant  instead  of  such  other  party,  and  which 
event  may  or  may  not  happen,  then  he  is  entitled  to  have  it 
allowed  as  a  contingent  claim. 

The  judgment  of  the  County  Court  is  reversed,  and  judg- 
ment that  the  claim  as  presented  to  the  Probate  Court  is  a  con- 
tingent claim  within  the  meaning  of  the  statute,  and  let  this 
be  certified  to  that  court. 


Proof  of  Contingent  Claims  against  Estate.— In  New  York,  under 
the  Statute  prior  to  1880,  contingent  liabilities,  for  which  the  estate  is  not 
primarily  liable,  or  upon  which  ita  liability  has  not  been  fixed — e.g.,  claims 
against  the  estate  of  a  deceased  partner  for  partnership  debts,  while  the  sur- 
vivor is  living  and  the  remedy  against  him  has  not  been  exhausted — ^might 
properly  be  proved,  and  in  the  distribution  a  sum  sufficient  to  satisfy  such 
claim  was  directed  to  be  retained  by  Che  surrogate.  8  R  8.  (sixth  ed.)  104^ 
§  89  :  repealed  by  the  Laws  of  1880,  chap.  245.  Hoyt  v.  Bonnett,  60  K.  T. 
588  (reversing  s.  c,  58  Barb.  529);  Whitlock's  Estote,  1  Tuck.  (N.  T.) 
491 ;  Williams  v.  Eaton,  8  Redf  (N.  Y.)  503;  Francisco  v.  Fitch,  25  Barb.  180. 

The  fact  that  the  claim  is  of  such  a  nature  that  it  could  not  be  enforced 
during  the  lifetime  of  the  deceased  is  nothing  against  its  validity.  Selover 
V.  Coe,  88  N.  Y.  438;  Hallett  v.  Hore,  5  Paige,  315. 

Upon  the  death  of  one  of  the  joint  makers  of  a  promissory  note,  who 
signed  simply  as  surety,  his  estate  is  absolutely  discharged  from  the  payment 
thereof  both  at  law  and  in  equity.  Risley  v.  Brown,  67  N.  Y.  160;  Hepburn 
V.  Hepburn,  2  Bradf.  (N.  Y.)  74. 

In  Maine  the  Statute  provides  for  the  payment  of  this  class  of  claims 
against  insolvent  estates  in  certain  specified  cases.  Rev.  Stat,  chap.  66, 
§§  8  and  10 ;  Green  v.  Dyer,  82  Me.  460. 

In  Connecticut  commissioners  of  insolvency  can  only  allow  present 
liabilities  susceptible  of  definite  estimation.    Bacon  v.  Thorp,  27  Conn.  251. 

The  Massachusetts  Statute  is  construed  in  Sturtevant  v.  Sturtevant,  4 
Allen,  122;  Ames  v.  Ames,  128  Mass.  277. 

As  to  the  Statutes  of  Maryland  and  Iowa  and  their  construction.  Rev. 
Code  of  Maryland  (1878),  Art.  50,  §  172 ;  Monteith  Execs,  v.  Baltimore  Ass., 
21  Md.  426;  Rev.  Code  of  Iowa  (1880),  §2414;  Braught  v.  Griffith,  16  Iowa,  26. 

A  contingent  claim  which  does  not  become  absolute  within  the  time 
limited  for  proving  claims  against  the  estate  is  not  barred,  but  the  holder 
may,  after  it  becomes  absolute,  enforce  it  against  heirs,  devisees,  legatees, 
or  next  of  kin  to  the  extent  of  the  property  of  the  estate  received  by  them. 
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McKeen  v.  Waldion,  25  Minn.  406;  Reyised  Code  of  North  Car.»  chap.  46. 
§  H  chap.  99,  §  8;  Badger  v.  Daniel,  79  N.  C.  872;  Atty.  Oenl.  v.  Allen,  6 
Jones'  (N.  C.)  Eq.  144;  Rouse  v.  Raynal,  Riley's  8.  C.  Chan.  210. 

There  is  no  claim  against  the  estate  on  a  contingent  obligation  until  after 
the  contingency  transpires,  and  it  becomes  an  absolute  debt  Harrison's 
Case,  5  Co.  28,  b;  Philips  v.  Echard,  Cro.  Jac.  8. 

Legacies  ought  not  to  be  paid  unless  some  security  is  given  by  the  legatee 
to  refund  if  the  conditional  obligation  becomes  absolute.  ELawkins  v.  Day, 
Amb.  160;  Collins  ▼.  Croach,  13  Q.  B.  642;  Read  v.  Blount,  5  Sim.  667  ;  see 
also  Manning  ▼.  Style,  8  P.  Wms.  884;  Cox  v.  Joseph,  6  T.  R  807;  Masson 
▼.  May,  8  v.  and  R  194. 

An  executor  who  pays  legacies  before  other  claims  are  disposed  of,  or 
without  taking  security  of  the  legatees,  does  so  at  his  peril  Glacius  y. 
Fqgel,  4  Redf .  (N.  Y.)  616 ;  Winegar  v.  NewUind,  44  Mich.  867. 

See  also  Terhune  ▼.  White,  ante,  page  6. 


OOATBS  V8.  MACKET,   ADMINISTRATOR. 

[56  Muryland,  416.J 

Effect  of  judgment  not  evidencb  of  assets  in  jubisdiotion 
where  beoovebed. — action  against  admini8tbat0b  peb« 
80nallt  on  fobeign  judgment  against  him  as  adminis- 

TBATOB. 

If  a  judgment  aguost  an  administrator  is  not  evidence  of  assetd  in  his  bands  in 
the  State  where  it  was  recovered,  it  cannot  have  such  force  in  another  jnriadic- 

tiOD. 

Ko  recovery  can  be  bad  in  this  State  against  an  administrator  personally  on  a 
jodgment  recovered  against  him  in  bis  representative  capacity  in  another  State. 

Cboss- APPEALS  from  the  Circuit  Court. 

Albert  CoJutahUy  for  appellants. 
Alexander  Evans^  for  respondents. 

(teason,  J.  These  are  cross-appeals — the  first  taken  by 
Coates  and  wife,  the  plaintiffs  below,  and  the  second  by  John 
A.  Maekey,  administrator  of  John  Mackey,  who  was  defend- 
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ant.    The  first  appeal  involves  the  correctness  of  the  mling  of 
the  court  below,  on  the  demurrer  of  the  plainti£b  to  the  thir> 
teenth  plea,  and  the  second  involves  the  correctness  of  the  rul- 
ing in  sustaining  the  demurrer,  to  the  tenth  and  fourteenth 
pleas. 

It  appears  from  the  record,  that  John  A.  Mackej  took  out 
letters  of  administration  on  the  personal  estate  of  John  Mackey, 
in  Chester  county,  in  the  State  of  Pennsylvania,  and  that  the 
said  John  A.  Mackey,  and  Arthur  A.  Mackey  took  out  letters 
also  upon  the  personal  estate  of  the  deceased  in  Cecil  county,  in 
this  State.  Coates  and  wife,  the  plaintifis,  recovered  a  judg- 
ment against  John  A.  Mackey,  the  administrator  in  Pennsyl- 
vania, and  then  brought  this  suit  against  John  A.  Mackey,  as 
administrator  in  this  State,  on  the  judgment  so  recovered  in 
Pennsylvania.  John  A.  Mackey  appeared  to  the  suit  and  filed 
fifteen  pleas.  Issue  was  joined  on  the  first  plea,  as  also  on  the 
special  replications  filed  to  the  fifth,  sixth,  seventh,  twelfth 
and  fifteenth  pleas,  and  demurrers  to  all  the  other  pleas,  and 
the  twelfth  plea  was  withdrawn,  and  the  demurrers  were  sus- 
tained as  to  all  the  pleas  to  which  they  were  filed  except  the 
thirteenth,  and  was  overruled  as  to  it.  The  case  was  tried  be- 
fore the  court,  without  a  jury,  upon  the  issues  joined,  and  the 
findings  and  judgment  of  the  court  were  in  favor  of  the  de- 
fendant, and  both  parties  appealed.  The  case  was  submitted 
on  briefs,  at  the  April  Term,  1880,  of  this  court,  and  resulted 
in  the  judgment  being  reversed  in  June,  1880.  Upon  a  motion 
for  a  re-argument  filed  by  the  administrator,  John  A.  Mackey, 
the  case  was  ordered  to  be  re-ai^ued  upon  notes,  which  have 
been  filed,  and  the  case  has  again  received  our  careful  consider- 
ation. The  only  question  which  we  deem  it  necessary  to  de- 
cide, is  that  which  is  raised  by  the  plaintifi*d'  demurrer  to  the 
thirteenth  plea.  This  plea  alleges,  that  John  A.  Mackey,  ad- 
ministrator of  John  Mackey  in  Pennsylvania,  is  not  personally 
liable  on  the  judgment  recovered  against  him  by  the  plaintiffs, 
in  the  Court  of  Common  Pleas,  in  Chester  county,  in  the  State 
of  Pennsylvania,  on  which  this  suit  is  brought,  of  his  own 
goods  and  chattels,  nor  amenable,  answerable  or  chargeable  in 
this  State,  in  manner  and  form  as  the  plaintiffs  have  declared 
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against  him ;  nor  in  Pennsylvania,  except  de  honia  intestatoris  / 
that  ifi  to  say,  of  the  goods  and  chattels  of  the  intestate  John 
Mackey,  deceased,  there  administered  upon  and  under  the  aa- 
tbority  of  the  tribunals  of  said  State,  to  which  he  is  alone  re- 
sponsible concerning  his  said  iftlministration,  and  that  he  is  and 
was  in  nowise  answerable  or  liable  in  said  State  of  Pennsyl- 
vania, de  bonis  propriis^  or  of  his  own  estate,  goods  or  chattels, 
at  the  time  of  bringing  this  suit,  or  at  the  time  of  the  render- 
ing of  said  supposed  judgment,  on  which  this  suit  is  founded, 
or  since ;  and  that  by  the  laws  of  Pennsylvania,  and  by  the  act 
of  the  legislature  of  that  State,  of  February  24th,  1834,  passed 
before  the  bringing  of  the  suit  upon. which  the  said  supposed 
judgment  was  founded,  and  then  and  still  in  force  and  unre- 
pealed, and  entitled  ''an  act  relating  to  executors  and  adminis- 
trators," it  is  provided  that  the  ''  omission  of  any  executor  or 
administrator  to  plead  to  any  action,  brought  against  him  in 
his  representative  character,  that  he  has  fully  administered  the 
estate  of  the  decedent,  or  any  other  matter  relative  to  the 
assets,  shall  not  be  deemed  an  admission  of  assets  to  satisfy  the 
demand  made  in  said  action ;  also  the  omission  of  the  plaintiff 
to  reply  to  any  such  matters  when  pleaded,  shall  not  be  deemed 
an  admission  of  the  want  of  assets  as  aforesaid ;  nor  shall  such 
omission  otherwise  prejudice  either  party,  and  no  mispleading 
or  lack  of  pleading  by  ei^ecutors  or  administrators,  shall  make 
them  liable  to  pay  any  debt  or  damages  recovered  against  tliem 
in  their  representative  character,  beyond  the  amount  of  assets, 
which  in  fact  have  come,  or  may  come  into  their  hands." 

The  demurrer  admits  such  to  be  the  law  of  the  State  of 
Pennsylvania  at  the  time  the  suit  was  brought  in  that  State, 
and  the  judgment  recovered,  on  which  the  present  suit  was 
brooght,  and  the  whole  amount  of  which  judgment  is  attempted 
to  be  recovered  against  John  A.  Mackey,  the  administrator  in 
this  State.  The  judgment  sued  on  can  have  no  greater  or 
larger  extent  or  force  in  this  State  than  it  is  entitled  to  in  the 
State  where  it  was  recovered,  and  in  that  State,  under  the  pro- 
visions of  the  act  pleaded,  which  we  have  quoted,  this  judg- 
ment, whatever  may  have  been  the  pleadings  or  lack  or  omis- 
sion of  pleading,  did  not  charge  the  administrator  personally, 
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but  affected  only  the  assets  in  his  hands  belonging  to  the  estate 
of  his  intestate.  Nor  did  the  recovery  of  the  judgment  fur- 
nish any  evidence  that  there  were  sneh  assets  in  his  hands,  the 
Court  of  Common  Pleas  of  Chester  connty,  in  the  State  of 
Pennsylvania,  being  wholly  without  jurisdiction  to  decide 
whether  there  were  or  were  not  any  assets  in  his  hands.  'In 
that  State  the  Orphans  Court  alone  has  such  jurisdiction  to 
ascertain  and  decide  such  questions.  This  seems  to  be  clear 
from  an  examination  of  the  various  provisions  of  the  Act  of 
1834,  No.  52,  before  referred  to,  and  from  the  decisions  of  the 
Supreme  Court  of  Pennsylvania.  In  Whiteside  v.  Whiteside^ 
8  Harris,  473,  Chief  Jnstice  Black,  speaking  for  the  court,  said, 
''  The  exclusiveness  of  its  jurisdiction,  and  the  conclusiveness 
of  its  (the  Orphans  Court)  decisions,  have  been  placed  by  the 
acts  of  assembly  and  the  decisions  of  this  court,  upon  a  fonndar 
tion  which  cannot  be  shaken.  K  there  be  anything  besides 
death,  which  is  not  to  be  doubted,  it  is  that  the  Orphans  Court 
alone  has  authority  to  ascertain  the  amount  of  a  decedent's 
property,  and  order  its  distribution  among  those  entitled  to  it." 
Again,  in  Van^  DyJce^s  Appeal^  10  Smith,  487,  Chief  Justice 
Sharswood,  in  delivering  the  opinion  of  the  court,  said,  '^  It  is 
also  the  settled  doctrine  that  the  jurisdiction  of  the  Orphans 
Court  within  its  appointed  orbit,  is  exclusive,  *  *  *  That 
court  has  jurisdiction  in  all  cases  wherein  executors  may  be 
])086essed  of,  or  in  any  way  accountable  for  any  real  or  per- 
sonal estate  of  a  decedent."  And  in  BarcPs  Executors  v.  Mcr 
Gregorys  Administrators^  2  Grant,  365,  the  Supreme  Court  of 
Pennaylvania  said,  "  According  to  the  construction  given  to  the 
several  acts  of  assembly  relative  to  the  estates  of  decedents,  a 
judgment  in  a  common  law  action  against  an  executor  or  ad- 
ministrator, is  only  a  judgment  against  the  estate  of  the  dece- 
dent. It  does  not  bind  the  executor  or  administrator  person- 
ally, although  he  may  have  omitted  to  plead  that  he  had  fully 
administered ;  such  a  plea,  if  put  in,  is  now  never  tried  in  a 
common  law  action." 

This  being  the  law  of  Pennsylvania  under  which  the  judg- 
ment now  sued  on  was  recovered,  the  same  law  must  be  a|>- 
plied  to  it  in  this  State  when  it  is  sought  to  be  enforced  against 
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the  administrator  personally ;  and  as  there  is  nothing  in  the 
record  to  show  that  the  Orphans  Court  of  Chester  conntj,  in 
the  State  of  Pennsylvania,  has  ever  ascertained  or  determined 
that  there  were  any  assets  of  John  Mackey,  deceased,  in  the 
hands  of  John  A.  Mackey,  his  administrator  in  that  State,  the 
thirteenth  plea  is  a  complete  bar  to  a  recovery  against  him  in 
this  sait  and  tb.e  judgment  appealed  from  will,  therefore,  be 
affirmed  on  the  plaintiffs  appeal. 

The  defendant's  appeal  must  be  dismissed.    The  judgment 
having  been  rendered  in  his  favor,  he  cannot  appeal  therefrom. 

Judgment  afSrmed. 
Defendant's  appeal  dismissed. 


Jaok's  Appbal. 

[94  Peon.  St.  867.] 

GaBB  BEQ17IBED  OF  OUAKDIAN  IN  MAKING  INVESTMENTS. 

» 

^ere  a  gnftrdian  in  good  faith  accepts  aa  cash  from  his  predecessor  in  office, 
loans  CD  judgmeot  bonds  subject  to  prior  like  liens  which,  at  the  time  of  accept- 
uee,  were  soch  security  as  carefhl  men  would  regard  as  good,  and  subsequeotlj 
one  becomes  worthless  throogh  an  extraordinary  depression  in  real  estate,  he 
is  not  goilty  of  negligence  roakiog  him  chargeable  with  the  loss. 

Appeal  of  Mary  E.  Jack  from  the  decree  of  the  court  dis- 
missing her  exceptions  to  and  confirming  the  report  of  the  au- 
ditor appointed  to  pass  upon  the  exceptions  to  the  account  of 
William  N.  Galbraith,  her  guardian. 

The  facts,  as  found  by  the  auditor,  H.  C.  Brubaker,  Esq., 
▼ere  these :  William  S.  Davis  was  appointed  guardian  by  the 
court  on  June  15th,  1863,  of  the  estates  of  William  Jack,  Mat- 
thew Jack,  John  C.  Jack  and  Mary  E.  Jack  (the  exceptant), 
Q)inor  children  of  John  Jack,  deceased.  In  pursuance  of  an 
order  of  the  court  for  the  payment  of  the  debts  of  the  decedent, 
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the  farm  belonging  to  the  estate  of  the  said  decedent  was  sold  to 
Mrs.  Mary  K.  Ferguson  bj  the  administratrix  at  and  for  the 
sum  of  $80  per  acre,  consisting  of  one  hundred  and  four  acres 
and  five  perches,  making  an  aggregate  snm  of  $8,332  50.  This 
sale  was  confirmed  nisi  January  17th,  1871,  and  no  exceptions 
baring  been  filed  was  absolutely  confirmed.  The  admiDistra- 
trix  filed  her  final  account  April  8th,  1871,  showing  a  balance 
in  favor  of  the  estate  of  $4,811  64.  This  account  was  con- 
firmed by  the  court.  The  balance  exhibited  in  the  acoonnt,  as 
well  as  the  whole  fund,  was  comprised  of  the  proceeds  of  said 
real  estate,  one-third  of  which  was  set  apart  according  to  law 
and  fixed  as  a  charge  upon  the  said  real  estate  for  the  use  of  the 
widow  during  her  lifetime,  leaving  a  net  balance  for  distribution 
of  $3,207  76,  which  was  distributed  to  the  minor  children  and 
wards  of  said  guardian,  each  ward  receiving  $801  94.  This 
money,  with  the  exception  of  the  share  of  William  Jack,  the 
oldest  of  the  wards,  was  invested  by  the  guardian  in  the  real 
estate  of  Mrs.  Mary  R.  Ferguson,  the  purchaser  of  said  dece- 
dent's real  estate,  the  said  guardian  having  loaned  her  the 
money  and  taken  therefor  three  separate  bonds,  with  warrants 
of  attorney  to  confess  judgments  from  her,  which  were  entered 
in  the  Court  of  Common  Pleas  of  this  county  on  October  12th, 
1871.  William  Jack,  one  of  the  wards,  became  of  age  shortly 
after  the  money  was  received  by  the  guardian  from  the  admin- 
istratrix of  said  decedent,  and  his  share  was  paid  to  him  then. 

Three  judgments,  aggregating  $3,750,  were  entered  against 
and  became  liens  upon  the  said  real  estate  of  Mary  R.  Fergn> 
son  prior  to  the  judgments  entered  by  the  guardian. 

William  S.  Davis,  as  the  guardian  of  the  four  wards,  filed 
his  account  on  April  5th,  1871,  which  exhibited  a  balance  in 
his  hands  of  $3,18316.  On  March  18th,  1872,  William  N. 
Galbraith  was  appointed  his  successor.  Galbraith  then  ac- 
cepted from  his  predecessor,  in  lieu  of  actual  moneys  ex- 
hibited as  the  balance  due  the  wards  respectively,  the  three 
bonds  and  judgments  above  referred  to  for  his  three  wards, 
Matthew,  John  and  Mary  £.,  each  for  the  sum  of  $801  91. 
Gkdbraith,  as    guardian,  subsequently  collected    the  several 
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amonnts  of  the  judgments  in  favor  of  his  wards,  Matthew  and 
John  Jack,  and  paid  the  same  over  to  them  on  their  attaining 
the  age  of  twenty-one  years  respectively.  He  also  collected 
seven  years'  interest  on  the  judgment  in  favor  of  Mary  E.  Jack^ 
the  exceptant. 

Mrs.  Mary  B.  Ferguson,  to  whom  the  moneys  of  the  wards 
were  loaned,  made  and  delivered  a  deed  of  voluntary  assign- 
ment for  the  benefit  of  her  creditors  to  William  F.  Beyer,  Esq., 
the  counsel  for  exceptant,  of  all  her  real  estate,  in  which  was 
included  the  Jack  farm  of  one  hundred  and  four  acres,  and 
another  farm  of  some  fifty-six  acres,  with  improvements.  The 
farm  of  fifty-six  acres  was  owned  by  Mrs.  Ferguson  in  1871, 
when  she  purchased  the  other  farm  from  the  estate  of  John 
Jack,  deceased.  The  farm  of  one  hundred  and  four  acres  was 
sold  in  1879  by  the  assignee  for  $1,794  56,  subject  to  the 
dower,  and  the  fifty-six  acre  farm  in  1879  by  the  same  person 
for  $1,512.  These  amounts  comprised  the  whole  fund  in  the 
hands  of  said  assignee  for  distribution,  there  being  no  personal 
fnnd.  The  judgment  in  favor  of  the  ward,  Mary  E.  Jack,  being 
a  subsequent  lien,  was  therefore  not  reached. 

Galbraith,  as  guardian  of  Mary  E.  Jack,  the  exceptant,  filed 
his  account  on  February  7th,  1879,  exhibiting  a  balance  in  jiis 
&vor  of  $47  45.  In  this  account  he  took  credit,  inter  alia^  for 
the  balance  due  on  the  judgment  in  favor  of  the  ward,  viz., 
$657  94  as  not  collectible  by  reason  of  the  insolvency  of  the 
defendant  and  the  loss  of  the  security  taken  by  his  predecessor. 
This  account  was  presented  for  confirmation  nisi  March  17th, 
1879,  to  which  the  exception  in  question  was  filed  on  the  same 
day. 

The  auditor's  conclusions  will  be  found  in  the  opinion  of 
this  court. 

W,  F.  BeyeTy  for  appellant. 

t/1  W.  F.  Swift  dk  Oeorge  M.  Kline^  for  appellee. 

Sterbett,  J.  The  mixed  question  of  law  and  fact  pre- 
■ented  to  the  learned  auditor  and  court  below  was  whether  the 
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appellee  was  jnetlj  chargeable  with  snch  negligence  in  the  man- 
agement of  the  trnst  fnnds  committed  to  his  care  as  should 
cast  upon  him  the  burden  of  the  loss  that  was  sustained. 

The  investment  which  proved  to  be  insecure,  and  from 
which  the  loss  resulted,  was  made  by  Mr.  Davis,  the  first  guard- 
ian of  the  four  minor  children  of  John  Jack,  whose  adminis- 
tratrix settled  her  account  in  April,  1871.  The  distributive 
shares  of  the  minors,  amounting  to  $801  94  each,  were  paid  to 
the  guardian,  who  loaned  three  of  the  shares  to  Mrs.  Ferguson 
on  judgment  bonds,  payable  respectively  as  each  minor  came 
of  age,  with  interest  annually.  About  the  same  time  he  paid 
the  remaining  share  to  the  eldest  son  who  had  then  attained 
his  majority.  The  account  of  Mr.  Davis  was  settled  and  con- 
firmed in  March,  1872,  and  on  his  own  petition  he  was  dis- 
charged on  paying  ^'  to  his  successor  all  money  in  his  hands, 
with  accrued  interest  thereon,  belonging  to  the  estate  of  said 
minors ;"  and  on  the  same  day  the  appellee  who  was  appointed 
his  successor  in  the  guardianship  took  from  him,  as  cash,  an  as- 
signment of  the  three  judgments  against  Mrs.  Ferguson.  Two 
of  the  judgments  which  matured  respectively  in  1873  and  1876, 
with  interest  thereon  as  it  accrued,  were  promptly  paid  and 
properly  applied.  The  remaining  judgment,  representing  the 
share  of  Miss  Mary  E.  Jack,  the  appellant,  matured  April 
Ist,  1877,  to  which  date  the  interest  was  paid,  and  subsequent- 
ly $144  was  paid  on  account  of  the  principal.  Mrs.  Fergason 
then  became  embarrassed,  and  made  an  assignment  for  the  ben- 
efit of  creditors,  but  the  fund  realized  from  the  sale  of  her  real 
estate  proved  to  be  insufficient  to  pay  prior  liens ;  and  the  res- 
idue of  the  judgment  held  by  appellee  was  thus  lost. 

The  auditor  found  that  the  appellee,  in  the  performance  of 
his  duty  as  guardian,  acted  in  good  faith,  under  the  advice  of 
counsel  learned  in  the  law,  and  was  not  guilty  of  negligence  in 
the  management  of  the  trust;  that  at  the  time  he  accepted 
the  assignment  of  the  judgments,  two  of  which  were  after- 
wards paid,  the  security  was  such  as  careful  and  prudent  men 
would  have  regarded  as  good  and  sufficient,  and  that  the  loss 
which  ensued  was  caused  by  the  extraordinary  and  unexpected 
depreciation  in  real  estate  which  followed  the  panic  of  1873.     It 
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is  not  alleged  by  the  appellant  that  there  was  any  carelessnesa 
or  mismanagement  on  the  part  of  the  guardian  from  which  losfr 
resulted,  except  in  the  single  particular  of  accepting  the  judg- 
ment as  cash  from  his  predecessor  in  the  trust ;  and  the  ground 
of  complaint  as  to  that  is,  that  the  judgment  was  not  the  first 
lien  on  the  real  estate. 

In  determining  whether  the  act  complained  of  was  such  as 
ehoald  render  him  liable  for  an  unexpected  loss  resulting  from 
an  extraordinary  shrinkage  of  values,  especially  of  real  estate 
in  that  neighborhood,  all  the  facts  and  circumstances  should  be 
taken  into  consideration  which  seems  to  have  been  done  by  the 
auditor  in  this  case.  The  investment  was  made  by  appellee's 
predecessor  with  special  reference  to  appellant,  payable  when 
she  came  of  age,  with  interest  annually  in  the  meantime,  so 
that  the  Fund  might  be  constantly  productive ;  and,  notwith- 
standing the  prior  liens,  the  margin  in  the  spring  of  1872 
was  so  much  that  the  security  was  then  regarded  as  safe  and 
ample.  Negligence  cannot  fairly  be  inferred  from  the  fact 
that  it  ultimately  proved  to  be  insufficient.  Many  investments 
made  about  the  same  time  by  the  most  careful  and  prudent 
have  resulted  disastrously  on  account  of  the  general  deprecia- 
tion of  real  estate  during  the  years  succeeding  the  panic.  If 
the  appellee  had  refused  to  take  the  judgment,  and  had  in- 
sisted on  payment  in  cash,  in  all  probability  considerable  time 
would  have  elapsed  before  he  could  have  found  a  safe  invest-, 
ment  for  the  money,  and  then  the  complaint  might  have  been 
that  he  had  refused  a  safe  and  permanent  investment  already 
made.  The  appellee  was  well  acquainted  with  the  property  on 
which  the  judgment  was  a  Hen*,  and  was  competent  to  exercise 
a  sound  and  reasonable  discretion  in  regard  to  the  sufficiency  of 
the  security.  The  auditor  has  found  that  in  this,  as  well  as  in 
other  respects,  he  acted  in  good  faith  and  with  ordinary  care 
and  prudence.  It  is,  of  course,  a  great  hardship  that  the  ap- 
pellant should  lose  so  large  a  portion  of  her  small  patrimony, 
but  it  would  be  a  still  greater  hardship  to  compel  her  guardian 
to  make  good  the  loss  unless  it  was  occasioned  by  his  careless- 
ne^.  It  has  been  said  that  the  harshest  demand  that  can  be 
made  in  equity  is  to  hold  a  trustee  answerable  for  what  was 
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never  in  his  hands,  or  for  a  loss  not  caused  by  his  willfnl  de- 
fault. In  Eyhte^a  Appeal.^  4  Harris,  372,  it  is  said ;  "  If  guard- 
ians are  to  be  held  responsible  for  all  negligence,  and  are  not 
allowed  the  exercise  of  a  reasonable  discretion  and  prudential 
care  iu  managing  the  property  of  their  wards,  it  will  deter  pru- 
dent men  from  assuming  the  office,  which,  in  itself,  is  suffi- 
ciently onerous,  and  already  undertaken  by  such  men  with  re- 
luctance." 

While  we  regard  the  question  in  this  case  a  close  one  and 
by  no  means  free  from  doubt,  we  are  of  opinion  that  the  con- 
clusion reached  by  the  auditor  and  the  court  below  was  correct, 
and  that  the  decree  should  stand. 

Decree  affirmed,  and  appeal  disnfiissod,  at  the  costs  of  the 
appellant. 


As  to  care  required  in  making  inyestnients,  see  Bowker  ▼.  Pieroe,  oiniB,  p. 
109,  and  cases  in  note;  also  Gilbert  t.  Welsch,  ir^ra,  and  cases  in  note. 


OOPELAKD,  EXBCUTOB  VS.  BABBON. 

[72  Maine,  206.] 

Bequest  fob  life  with  poweb  of  disposal. 

A  testator  beqaeathed  to  bis  father  and  moiber,  and  tbe  saryivor  of  them,  a  sum 
of  money  fur  their  use  and  sapport,  darinj^  the  term  of  their  liyee ;  any  part 
thereof  remainins:  unexpended  after  their  death,  besides  paying  their  funeral 
expenses  and  purchasing  grave  stones  for  them,  to  go  to  the  testator's  son. 
Hdiy  that  the  legatees  to(»k  a  life  estate,  and  not  an  absolute  property  in  the 
money ;  Chat  they  are  entitled  to  the  custody  and  control  of  the  money  during 
their  lifetime,  or  until  used  and  expended  fir  their  support;  and  that  the  court 
could  not  interfere  with  their  possession  of  it,  unless  in  an  extreme  case  of  un- 
fitness of  the  legatees  to  exercise  the  discretion  committed  to  them,  or  in  tbe 
case  of  a  threatened  wanton  ill-use  of  tbe  fund  intrusted  to  their  care. 
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Bill  in  equity  brought  to  obtain  a  constrnction  of  the  third 
Item  in  the  will  of  John  Wilson  Barron. 

The  item  is  recited  in  the  opinion. 

George  W.  Barron  was  deceased  at  the  time  of  bringing 
the  bill. 

Thomas  ff.  B.  Pieroe^  for  the  executor. 

D.  D,  Stewa/rt^  for  defendant. 

Peters,  J.  The  legacy  in  question  is  this :  ^*  3.  I  giTe  and 
bequeath  to  my  father  and  mother,  George  W.  Barron  and 
Betsey  P.  Barron,  or  the  surviTor  of  the  two,  the  sum  of  one 
thousand  dollars,  to  be  paid  to  them  from  the  proceeds  of  my 
life  insurance,  for  their  nse  and  support  during  the  term  of 
their  lives,  and  if  any  part  of  said  sum  shall  remain  unex- 
pended after  their  death,  besides  paying  their  funeral  expenses 
and  putting  up  gravestones,  the  said  remainder  shall  go  to  my 
son  Wilson  D.  Barron." 

The  first  question  is,  whether  the  primary  legatees  take  the 
property  absolutely,  or  only  for  life. 

It  is  a  well  settled  general  rule,  that,  if  a  gift  be  absolute 
and  entire  in  its  terms,  any  limitation  over  afterwards  is  repug- 
nant and  void.  A  testator  cannot  divide  an  estate  into  more 
parts  than  the  estata  contains. 

It  is  contended,  by  the  primary  legatees,  that  this  bequest 
falls  within  this  rule,  upon  the  ground  that  the  life  estate  first 
given  and  the  power  of  disposition  over  the  remainder  after- 
wards added,  combined  in  the  same  persons,  constitute  in  such 
persons  an  estate  in  fee ;  that  the  two  parts  of  the  estate  coar 
lesce  and  merge  into  one,  thus  creating  an  absolute  and  unquali- 
fied gift 

But,  upon  two  grounds,  the  bequest  must  be  regarded  as 
giving  an  estate  for  life  only,  with  a  power  of  dispijsal ;  and 
not  an  absolute  property.  First :  Because  the  gift  is  not  abso- 
lute and  entire  in  its  terms,  the  power  of  disposition  annexed 
being  qualified  and  conditional,  and  not  an  absolute  power. 
Second :  Because,  if  an  estate  is  given  for  life  in  express  terms, 
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it  IB  not  to  be  extended  by  implication  arising  from  an  annexed 
power  of  disposal,  however  qualified.  Implication  is  admitted 
in  the  absence  of,  and  not  in  contradiction  to,  an  express  limi- 
tation.   {Stiuirt  V.  Walker^  72  Maine,  146.) 

It  is  not  probable  that  a  testator  would,  in  the  same  instro- 
tnent,  devise  to  a  person  an  estate  for  life  in  express  terms,  and 
then  give  him  the  remainder  of  the  same  estate  by  implication. 
In  Popham  v.  Banfield^  Salkeld,  236,  one  of  the  earliest  cases 
upon  this  question,  the  court  said,  '^  there  was  a  mighty  differ- 
ence between  a  devise  to  A.  and  if  he  die  without  issue  then  to 
B.,  and  a  devise  to  A.  for  life^  and  if  he  die  without  issne,  then 
to  B.  Where  a  particular  estate  is  devised,  we  cannot,  by  anj 
subsequent  clause,  collect  a  contrary  intent,  inconsistent  with 
the  first,  by  implication."  In  the  case  at  bar,  any  other  con- 
struction would  deprive  the  words  "  during  their  natural  life " 
of  all  meaning.  These  are  words  of  limitation.  The  estate  is 
not  only  a  life  estate,  but  is  expressly  limited  to  life.  Had  the 
power  of  disposal  been  absolute  and  unconditional,  as  it  is  not, 
even  then  it  could  not  have  extended  the  legal  estate  that 
vested  in  the  first  takers.  The  privilege  of  disposition  is  a  col- 
lateral gift  of  power,  and  not  a  gift  of  property.  The  life 
estate  and  the  remainder  vested  in  the  different  devisees  at  the 
same  moment.  Nor  can  the  remainder  be  prevented  from 
coming  to  the  possession  of  the  ulterior  takers  except  by  a  full 
exercise  of  the  power  to  dispose  of  the  gift.  The  case  of 
Stuart  v.  Walker^  72  Maine,  146,  embodies  a  reference  to  nu- 
merous authorities  in  support  of  this  position ;  and  the  late 
case  of  Herring  v.  Barrow^  L.  R.  13  Ch.  Div.  144,  a  case  ex- 
actly in  point,  should  be  added  to  the  list.  See  same  case  in 
L.  R.  14^Ch.  Div.  263. 

RariudeU  v.  Ramadell^  21  Maine,  288,  a  leading  case  among 
the  authorities  touching  the  construction  of  wills,  is  appealed 
to  by  the  primary  legatees  in  defense  of  their  position.  There 
seems  to  be  some  misapprehension  as  to  the  true  pui-port  and 
scope  of  the  rules  imposed  by  that  case.  The  following  propo- 
sitions are  there  stated :  "  It  has  become  a  settled  rule  of  law, 
that  if  a  devisee  or  legatee  have  the  absolute  right  to  dispose 
of  the  property  at  pleasure,  a  devise  over  is  inoperative.     But 
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where  a  life  estate  odIy  is  dearly  given  to  the  first  taker,  with 
an  express  power,  on  a  certain  event  or  for  a  certain  purpose, 
to  dispose  of  the  property,  the  life  estate  is  not  by  such  power 
enlai^  to  a  fee  or  absolute  right ;  and  the  devise  over  will  be 
good." 

Where  a  devisee  or  legatee  is  spoken  of  in  this  language 
of  that  judgment,  it  has  reference  to  cases  wliere  devises  or 
legacies  are  made  in  general  or  indefinite  terms,  without  words 
of  limitation ;  as  where  I  devise  you  my  farm  or  give  you  my 
ship,  describing  the  object  given,  but  without  stating  the  na- 
ture or  quantum  of  the  estate,  or  what  its  duration  is  to  be ; 
that  being  a  matter  of  implication  to  be  gathered  from  all  parts 
of  the  will.     And  where  a  life  estate  is  spoken  of,  it  refers  to  a 
life  e&tate  arising  by  implication,  and  not  to  one  expressly  cre- 
ated or  limited  to  life.    It  must  be  borne  in  mind  that  the  dis- 
cnBsion  in  that  case  related  to  a  life  estate  created  by  a  rule  of 
the  common  law  in  force  in  this  State  prior  to  the  statutes  of 
1841.    The  revised  statutes  of  184L  provided,  that  a  devise  of 
land  should  be  construed  to  convey  all  the  estate  of  the  devisor 
therein,  unless  it  appears  by  the  will  that  he  intended  to  con- 
vey a  lesser  estate.    Prior  to  1841,  as  to  realty,  the  presump- 
tion was  tlie  other  way.    By  the  common  law,  a  devise  in  gen- 
era) terms,  without  words  of  inheritance  added,  was  not  efiica- 
cious  to  convey  an  estate  in  fee ;  unless  the  intention  of  the 
testator  to  that  efiect  could  be  collected  from  that  in  connec- 
tion with  all  other  parts  of  the  will.    A  general  devise,  the  in- 
terpretation of  which  was  unaided  by  any  light  cast  upon  it 
from  other  portions  of  the  will,  carried  a  h'fe  estate  by  implica- 
tion or  by  construction  of  law.    An  absolute  power  of  disposal 
added  thereto,  being  equivalent  to  the  use  of  words  of  inherit- 
aDce,  wonld  enlarge  such  life  estate  to  a  fee ;  while  a  qualified 
power  of  disposal  would  not  have  that  effect.    But  now  the 
opposite  rule  of  construction  or  presumption  prevails.    Words 
of  inheritance  are  now  prima  facie  implied  by  a  general  or 
naked  devise.    From  the  nature  of  things,  any  power  of  dispo- 
sal added  to  such  a  devise  cannot  extend  it.    It  now  only  serves 
to  emphasize  and  repeat  the  gift.    But  a  limited  or  special 
power  of  disposal  annexed  to  a  general  devise,  with  litnitation 
Vol.  n.— -18 
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over,  may  restrain  and  limit  the  devise  to  the  lifetime  of  the 
devisee.  It  is  evident  enough  that  the  rnles  laid  down  in 
RamadeU  v.  RamsdelU  do  not  apply  to  a  life  estate  expressly 
created,  where,  as  in  the  present  case,  the  testator  expresses  his 
intention  in  direct  and  unambiguous  terms. 

It  is  asserted  by  the  learned  counsel  for  the  persona  who 
claim  as  ulterior  takers  in  the  present  case,  that  the  case  of 
MamsdeU  v.  Ramsdell^  even  as  understood  by  us,  cannot  stand 
against  the  opposing  case  of  Smith  v.  Belly  6  Pet.  68.  But  the 
latter  case,  in  its  advanced  position  upon  this  question,  has  not 
been  followed  in  this  State,  and  is  contrary  to  the  authorities 
generally.  (Bigelow's  Overruled  Cases,  456 ;  Gifford  v.  ChoatCy 
100  Mass.  846 ;  Homer  v.  Shelimy  2  Met.  201 ;  Alhee  v.  Car- 
pentevy  12  Cush.  887.) 

Another  question  is,  whether  the  life  legatees  are  entitled 
to  the  possession  of  the  money  bequeathed.  We  think  they 
are.  Had  the  testator  bequeathed  chattels  instead  of  money, 
their  right  to  the  custody  of  the  property,  upon  giving  an  in- 
ventory of  it,  would  be  unquestioned.  But  money  may  be  lim- 
ited over,  as  well  as  chattels.  It  has  frequently  been  held  that 
a  bequest  of  money  for  life,  and  then  over,  gives  only  the  in- 
terest. {Field  V.  Hitchcocky  17  Pick.  182 ;  1  Jarman  on  Wills 
[5th  ed.],  Bigelow's  note,  *879.)  But  in  tbis  case  the  legatees 
are  to  have  not  only  the  interest  of  the  money,  but  are  entitled 
to  expend  so  much  of  the  capital  as  may  be  required  for  their 
support.  The  legacy  is  payable  directly  to  them  by  the  terms 
of  the  will.  The  meaning  of  the  bequest  is,  that  the  money 
(payable  out  of  the  insurance  fund)  goes  to  the  legatees  for 
their  use  and  support,  and  not  that  it  is  to  be  paid  to  them  as 
they  may  need  it  for  their  support.  This  construction  is  not 
prevented  by  the  provision  in  the  bequest  that  the  funeral  ex- 
penses of  the  first  takers  may  be  paid  out  of  the  fund  be- 
queathed. Their  own  administrators  may  see  to  that.  The 
estates  of  the  legatees  for  life  would  be  chargeable  for  any  un- 
expended balance,  and  those  expenses,  if  paid  by  their  admin- 
istrators, would  make  the  charge  upon  their  estates  so  much 
the  less.    {French  v.  Hatch,  28  N.  H.  331.) 

If  it  were  a  clear  case  of  the  unfitness  of  legatees  to  exer- 


OOPELAND  ▼.  BARRON.  195 

cise  the  discretion  committed  to  them,  or  if  it  were  shown  that 
there  was  danger  of  a  wanton  abnse  of  the  confidence  reposed 
in  them,  a  court  of  equity  might,  in  a  proper  case  for  action  of 
the  kind,  interfere  in  behalf  of  the  remainderman.  But  no 
SQch  question  is  presented.  We  are  merely  called  upon  to  in- 
terpret a  bequest  in  a  will.  The  testator  has  not  indicated  a 
desire  that  his  executor  should  retain  and  manage  this  fund. 
Si  wluU  non  dicit.  He  provides  for  neither  a  trust  nor  trustee. 
He  evidently  relied  upon  the  honesty  and  judiciousness  of  the 
legatees  for  a  proper  management  of  the  money.  He  must 
have  anticipated  that  they  might  freely  expend  it.  The  will 
does  not  provide  that  any  of  the  fund  shall  be  left  for  any  pur- 
pose ;  it  requires  no  unexpended  balance ;  it  merely  provides 
for  a  remnant,  if  one  is  left.  The  testator  has  seen  fit  to  place 
a  personal  confidence  in  his  father  and  mother,  which,  without 
a  change  of  circumstances,  it  would  be  unwarrantable  in  us  to 
disrespect.  If  he  trusts  them,  we  cannot  distrust  them  with- 
out sufficient  cause.  Our  opinion  is,  that  the  fund,  and  any 
accumulations  of  it  in  the  executor's  hands,  must  be  paid  to 
the  surviving  legatee,  Betsey  P.  Barron.  (  Warren  v.  Wehbj  68 
Maine,  133 ;  Starr  v.  McEwan^  69  Maine,  334 ;  Sampson  v. 
RandaU,  72  Maine,  109 ;  1  Rop.  Leg.  315 ;  2  Red.  Wills,  654, 
and  note ;  Johnson  v.  Ooss^  128  Mass.  433 ;  Shaw  v.  Hussey^ 
41  Maine,  495,  502.) 

It  is  claimed  that  the  expense  of  this  litigation  should  be 
assessed  upon  the  legacy  in  dispute.  The  general  rule  is,  that 
whenever  the  testator  raises  a  doubt  in  regard  to  the  meaning 
of  his  will,  Lis  general  property  must  pay  for  settling  it.  (1 
Eed.  Wills,  495 ;  Shepheard  v.  Beetham,  L.  R.  6  Oh.  D.  597.) 
It  seems  just  and  equitable,  under  the  present  circumstances, 
that  each  party  should  bear  his  own  expenses  and  costs. 

Decree  accordingly. 


See  Foote  v.  Saunders,  awte^  pagQ  73;  Stuart  ▼.  Walker,  afUe,  page  79; 
Jahnaon  v.  Johnson,  infra;  Wetter  v.  Walker,  1  Am.  Prob.  R  619. 
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OOOPEB  VS.  POOUB. 

[92  PemL  St  264.] 

DeVISB  whether  for  life  or  in  FEB. 

A  will  oontained  the  followiDg  claiwe;  "To  my  beloved  wife  P.  (bo  long  as  she 
remalDS  my  widow)  I  give  all  tbe  income  of  the  home  £srm,  on  which  I  now 
liye,  containing  iwo  hnndred  acres,  roore  or  less,  with  all  the  tenements  and 
apportenances  belonging  thereto,  together  with  all  the  products  arising  there- 
from ;  also,  the  mansion  hooae  in  which  I  live,  together  with  all  belonging  to 
it,  and  all  that  is  in  it,  or  about  it,  I  give  to  my  beloved  wife  P.,  the  same  to  be 
hers  and  to  belong  to  her  forever."  Held,  that  the  widow  had  a  life  estate  in 
the  realty,  limited  further  by  the  duration  of  her  widowhood,  and  that  ehe 
took  the  personalty  absolutely. 

Error  to  the  Court  of  Common  Pleas  of  WashiDgtoD 
county. 

Ejectment  by  George  Pogue  and  others  against  Bobert  P. 
Cooper. 

Robert  Pogue,  through  whom  both  parties  claimed  title, 
died  in  1860,  leaving  a  wiU,  the  material  portion  of  which  is 
set  forth  in  the  opinion  of  the  court. 

Testator's  widow,  Sarah  Pogae,  survived  him,  did  not  re- 
marry, and  died  in  the  possession  of  the  mansion  house  and 
home  farm,  devised  to  her  by  the  will,  on  the  10th  of  Novem- 
ber, 1876.  They  had  no  children.  It  was  admitted  on  the 
trial,  that  the  plaintiffs  were  the  heirs-^t-law  of  the  husband, 
and  that  the  defendant  was  one  of  the  heirs  of  the  wife,  hold- 
ing possession  for  himself  and  them.  After  giving  evidence 
as  to  mesne  profits,  the  plaintiffs  rested,  claiming  to  recover 
under  the  intestate  laws.  The  defendant  offered  the  will  in 
evidence  to  show  that  Eobert  Pogue  died  testate,  and,  under 
the  devise  to  his  widow,  the  title  to  the  disputed  premises  at 
her  death  vested  in  her  heirs.  The  plaintiffs  objec^^ed,  on  the 
ground  that  the  will  on  its  face  did  not  carry  a  fee  in  the  land 
to  Sarah  Pogue  and  away  from  the  heirs-at-law.  The  court 
overruled  the  offer. 

The  defendant  asked  the  court  to  admit  the  will  and 
reserve  the  question  of  construction,  stating  his  intention  to 
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follow  the  will  with  extrinsic  evidence.  The  conrt  thought 
they  most  decide  upon  the  objections,  and  suggested  that  the 
extrinsic  evidence  should  accompany  the  offer  of  the  will. 

The  defendant  then,  in  connection  with  the  will,  proposed 
to  show  that  '^  Robert  Pogae  bought  the  land  in  dispute  March 
3d,  1831,  of  Alexander  Leiper;  and  that  he  married  Sarah,  his 
late  widow,  in  the  fall  of  that  year ;  that  he  was  a  roan  of 
email  means  when  he  married,  and  that  the  estate  he  accumu- 
lated, was  the  result  of  their  joint  industry  and  frugality; 
that  the  mansion  house  thereon  was  not  erected  until  1815 ; 
that  March  5th,  1840,  the  testator  purchased  about  100  acres 
of  land  in  the  same  township,  from  the  Everett  heirs,  for 
12,500,  which  farm  he  afterwards,  shortly  before  his  death, 
agreed  to  convey  to  George  W.  Pogue,  one  of  the  plaintiflb 
and  executor  of  his  will,  in  exchange  for  a  tract  of  land  in 
Whiteside  county,  Illinois,  mentioned  in  the  will,  and  the  deed 
for  the  same  to  George  W.  Pogue  was  executed  November 
ITth,  185d,  three  days  after  the  making  of  his  will  by  the 
testator;  this  for  the  purpose  of  showing  the  circnmstances 
nnder  which  the  will  was  made,  in  respect  to  the  state  or  con- 
dition of  the  testator's  property ;  and  for  the  purpose  of  plac- 
ing the  minds  of  the  court  and  jury  as  neaily  as  possible  in 
the  circnmstances  of  the  testator,  when  he  made  the  devising 
daase  which  needs  interpretation." 

Plaintiff  objected,  that  the  will  did  not  carry  a  fee  to  Sarah 
Pogue,  and  away  from  the  heirs  of  Robert  Pogue ;  and  ob- 
jected to  parol  ,  evidence  offered  in  connection  therewith, 
hecause  there  was  no  latent  ambiguity  in  the  will,  and  because 
the  meaning  of  the  testator  coald  not  be  explained  by  evidence 
ontside  of  the  will.  Second,  that  the  offer  was  incompetent 
and  irrelevant. 

"The  court  overruled  the  offer  of  the  will  and  extrinsic 
evidence,  directed  a  verdict  for  plaintiffs,  and  from  the  judg- 
ment entered  thereon  defendant  took  this  writ  of  error." 

A.  W,  dk  M.  G.  AchesoTiy  for  plaintiff  in  error. 

/?•  K  Patterson  dk  Alexander  Wilsony  for  defendant  in 
error. 
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Mbrgur,  J.  This  contention  arises  under  a  clause  in  the 
last  will  and  testament  of  Eobert  Pogue.  It  is  this :  ''  to  my 
beloved  wife,  Sarah  Pogue  (so  long  as  she  remains  my  widow), 
I  give  all  the  income  of  the  home  farm,  on  which  I  now  live, 
containing  two  hundred  acres  more  or  less,  with  all  the  tene- 
ments and  appurtenances  belonging  thereto,  together  with  all 
the  products  arising  thereform,  also  the  mansion  house  in 
which  I  live,  together  with  all  belonging  to  it,  and  all  that  is 
in  it,  or  about  it,  I  give  to  my  beloved  wife,  Sarah  Pogue,  the 
same  to  be  hers  and  to  belong  to  her  forever." 

The  question  is,  what  estate  did  Sarah  Pogue  take  in  the 
home  farm  and  mansion  house  thereon  ? 

In  the  clause  quoted  the  words  "  I  give  ^  are  used  twice, 
once  before  the  use  and  product  of  the  real  estate  are  devised, 
and  once  after  the  personal  estate  is  specified.  It  begins  by 
declaring,  '^  to  my  beloved  wife,  so  long  as  she  remains  my 
widow,  I  give  all  the  income  of  the  home  farm  *  *  ♦  with  all 
the  tenements  and  appurtenances  belonging  thereto,  together 
with  all  the  products  arising  therefrom,  also  the  mansion  bouse 
in  which  I  live,"  If  the  clause  ended  here,  there  would  be  no 
reason  to  doubt  either  the  intention  of  the  testator  or  the  legal 
effect  of  the  devise.  In  clear  and  express  language  the  income 
and  profits  of  the  lands  were  given  to  her  only  so  long  as  she 
remained  his  widow.  There  is  not  only  an  absence  of  words 
necessary  to  pass  a  fee,  but  there  is  the  express  use  of  words 
giving  a  less  estate.  The  gift  is  unequivocally  limited  to  the 
time  that  she  shall  remain  his  widow.  At  the  latest  the  inter- 
est devised  ended  at  her  death ;  but  would  end  sooner  in  case 
of  her  marriage.  While  a  devise  of  the  income  and  profits  of 
land  is  a  devise  of  the  land  itself,  yet  it  is  a  devise  of  it  for  no 
longer  period  of  time  than  the  testator  gave  the  income  and 
profits.  Frances  Estate^  25  P.  F.  Smith,  220.  The  income  and 
profits  having  been  limited  to  the  duration  of  her  widowhood^ 
her  estate  in  the  land  was  limited  to  the  same  period  of  time. 
She  took  an  estate  for  life,  because  it  might  possibly  last  for 
life,  but  liable  to  be  determined  sooner,  on  the  happening  of 
the  contingency  of  her  marriage.  2  Black.  Com.  121 ;  4  Kent's 
Com.  26 ;  Rodgera  v.  Rodgera^  7  Watts,  15.    It  is  not  a  devise 
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upon  condition,  nor  one  the  object  of  which  is  to  impose  a 
penalty  or  forfeiture ;  but  it  is  a  conditional  limitation  which 
marks  the  extent  of  the  duration  of  the  interest  given.  Bennett 
V.  Robinson,  10  Watts,  348. 

The  clause  proceeds,  ^^  together  with  all  belonging  to  it, 
and  all  that  is  in  it,  or  about  it,  I  give  to  my  beloved  wife, 
Sarah  Po^ne,  the  same  to  be  hers  and  to  belong  to  her  for- 
ever." ^'  It,^'  manifestly  refers  to  the  mansion  house  stated 
in  the  preceding  sentence,  and  the  property  in  and  about  the 
hoQse  he  gives  to  her.  This  evidently  means  personal  property. 
How  does  he  give  it  ?  Not  as  he  has  given  the  products  of  the 
land  so  long  as  she  remains  his  widow,  but ''  to  be  hers  and  to 
belong  to  her  forever."  The  distinction  is  thus  clearly  made 
between  the  real  and  the  personal  estate.  The  former  is  given 
to  her  for  life,  the  latter  forever.  This  view  gives  effect  to 
the  letter  and  spirit  of  the  will.  It  would  be  giving  an  un- 
natural interpretation  to  the  clause  to  say  the  latter  '^  I  give  " 
refers  to  the  use  and  products  of  the  lands.  They  had  already 
been  given  in  distinct  and  appropriate  language.  It  would  do 
still  greater  violence  to  the  reading  of  the  will  to  hold  that  the 
gift  **  to  her  forever,"  which  following  immediately  after  the 
personal  estate,  had  any  reference  to  that  other  property  that 
he  had  just  said  she  should  have  only  so  long  as  she  remained 
his  widow.  As  the  last  part  of  the  clause  reasonably  and 
naturally  applies  to  the  personal  estate  only,  we  will  not  assume 
that  it  was  intended  to  contradict  the  language  he  had  used  in 
regard  to  the  real  estate,  nor  to  change  the  estate  therein  given. 
We  see  nothing  obscure  or  ambiguous  in  the  will.  It  does 
dearly  appear  therein,  that  the  testator  intended  to  devise  to 
his  wife,  an  estate  in  the  land  less  than  a  fee.  The  fact  that  he 
did  not  devise  the  remainder  is  insufficient  to  overcome  or 
change  the  effect  of  the  language  giving  his  wife  a  life-estate 
only.  It  follows  that  the  parol  evidence  offered  was  insuffi- 
cient to  change  its  legal  effect,  and  the  title  of  the  testator's 
heirs  must  prevail. 

Judgment  affirmed. 


See  Frey  v.  Thomson,  infra;  Btilwell  v.  Knapper,  1  Am.  Prob.  R  311. 
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WOOPPILL  VS.  Patton. 

[76  Indianft,  575.]* 

Kbvooatton  of  will. — Marking  out  sionaturb  bt  pencil. 

Under  a  Btalnte  that  no  will  shall  be  revoked  nnlees  the  testator,  or  some  one  in 
his  presence  directed  by  him  *'  with  intent  to  revoke,  shall  destroy  or  mnkiUte 
the  same,"  the  marking  out,  by  testator,  of  his  signature  by  pencil  lines,  coopled 
with  the  required  intent,  constitutes  a  revocation. 

m 

The  facts  appear  in  the  opinion. 

C.  A.  Korhly  dk  W,  S.  Friedleyj  for  appellants. 
E.  R.  Wilson  <k  J.  F.  Bdlamy^  for  appellees. 

Elliott,  C.  J.  Appellants,  by  their  complaint,  afBrmed 
that  a  will  executed  by  Daniel  WoodfiU  had  been  revoked ; 
this  the  appellees  by  their  answers  denied.  Upon  this  issue 
the  case  was  tried.  A  special  finding  of  facts  was  made  and 
conclusions  of  law  stated.  The  case  comes  to  this  court 
upon  the  exceptions  to  the  conclusions  at  law  stated  by  the 
trial  court. 

The  material  facts  are  substantially  these:  Daniel  Wood- 
fill,  then  a  widower  with  five  children,  executed  a  will  on  the 
2d  day  of  March,  1869,  and  gave  it  to  his  son  Clarence  for 
safe  keeping.  Clarence  then  lived  with  his  father,  on  what 
was  called  the  home  farm,  which  was  by  the  will  of  his  father 
devised  to  him.  In  February,  1S72,  the  testator  married 
Nancy  Woodfill,  one  of  the  appellants.  About  the  same  time 
be  became  desirous  of  regaining  exclusive  possession  of  the 
home  farm,  and  to  accomplish  this  purpose  he  conveyed  to 
John  G.  Woodfill  the  land  which  the  will  devised  to  three  of 
his  daughters,  and  to  induce  his  son  Clarence  to  surrender  pos- 
session of  the  home  farm,  gave  him  the  sum  of  one  thousand 
dollars  received  from  John  G.  Woodfill,  for  the  land  conveyed 
to  him.  The  proposition  made  to  and  accepted  by  Clarence, 
and  the  facts  occurring  thereafter,  are  thus  stated  in  the  special 
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finding.  The  said  Daniel  Woodfill  ^^  proposed  to  Clarence,  as 
an  inducement  for  him  to  surrender  the  possession  and  nse  of 
said  premises,  to  pay  him  ^d  one  thousand  dollars  in  payment  of 
notes  mentioned  in  the  first  item  of  the  will,  amounting  to  $500, 
and  as  an  advancement  of  $500  in  part  payment  of  his  interest 
in  the  estate  of  his  father ;  that  Clarence  accepted  said  offer, 
received  the  sum  of  $1,000,  $500  in  payment  of  said  notes,  and 
$500  as  an  advancement,  surrendered  the  possession  of  said 
farm,  delivered  up  said  notes  to  his  father,  together  with  said 
wQl  and  the  other  papers  intrusted  to  him  for  safe  keeping, 
and  also  gave  his  father  a  receipt,  in  these  words,  to  wit : 

"  '  Jkfpekson  County,  Indiana,  Nov.  5th,  1872. 
"'Received  of  Daniel  Woodfill  the  sum  of  five  hundred 
dollars  in  part  payment  of  my  interest  in  the  estate  of  my 
father,  Daniel  Woodfill. 

(Signed)  "*C.  C.  Woodfill.' 

"That  said  transaction  took  place  about  November  5th, 
1872,  and  within  a  day  or  two  afterward  said  Clarence  C. 
Woodfill  removed  to  the  State  of  Kansas,  where  he  bought 
land  and  remained  two  years ;  that,  after  said  Clarence  Wood- 
till  had  delivered  said  will  to  his  father  and  gone  from  his  pres- 
ence, to  wit,  on  the  same  day,  he  (the  father)  showed  the  will  to 
his  wife,  and  that  his  signature  thereto  was  much  blackened  by 
a  considerable  number  of  parallel  and  circular  lines  and  some 
cn«8-marks  made  by  a  common  lead  pencil,  and  drawn  over 
and  about  said  signature ;  that  some  of  the  smaller  letters  were 
wholly  blackened  thereby,  but  were  yet  discernible  on  a  close 
inspection,  and  the  said  signature,  as  a  whole,  still  remained 
qnite  perceptible  and  legible  through  said  pencil  marks ;  that 
his  name  in  the  attesting  clause  was  in  a  similar  condition,  and 
that  said  pencil  marks  were  so  made  by  the  testator  with  the 
intention  of  revoking  said  will,  which  fact  is  found  by  the 
court  as  an  inference  from  the  foregoing  facts ;  that,  after  call- 
ing the  attention  of  his  wife  to  the  condition  of  his  signature 
thereto,  he  put  said  will  away  with  his  other  papers ;  that  at 
his  death  it  was  found  in  the  aforesaid  condition  among  his 
valaable  papers,  and  that  among  the  latter  were  also  found  the 
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Dotes  paid  to  Clarence  and  taken  up  as  aforesaid,  but  that  from 
each  of  them  his  signature  had  been  cut  off  and  removed." 

Following  the  finding  we  have  quoted  are  statements  show- 
ing the  property  owned  by  the  testator  at  the  time  of  his 
death,  in  September,  1876;  the  admission  of  the  will  to  pro- 
bate, and  showing  also  the  erasure  of  the  pencil  marks  by  the 
derk  of  the  Circuit  Court  after  the  will  had  been  probated. 
The  conclusions  of  law  are  stated  in  the  following  language : 
'^And  upon  the  facts  found  as  aforesaid  the  court,  as  coucln- 
sions  of  law,  finds  that  said  will  was  not  revoked,  and  the  courts 
therefore,  as  a  matter  of  law  on  said  facts,  finds  for  the  de- 
fendants." 

An  important  question  of  practice  first  requires  considera- 
tion. It  is  necessary  to  determine  what  are  the  facts  stated  in 
the  special  finding.  Appellants  affirm  that  it  is  found  as  a 
fact,  that  the  testator  did  revoke  his  will  by  drawing  the  pencil 
lines  across  his  signature.  The  appellees  meet  this  affirmation 
by  the  proposition,  that,  as  they  express  it,  '^  the  court  had  no 
authority  to  conclude  the  appellees  by  stating  its  opinions,  con- 
clusions or  inferences ;  and,  if  in  this  the  court  went  beyond  its 
province,  all  such  opinions,  conclusions  or  inferences  are  mere 
surplusage,  and'  not  binding  upon  the  parties."  This  prelim- 
inary contention  springs  from  the  clause,  "And  that  said  pen- 
cil marks  were  so  made  by  the  testator  with  the  intention  of 
revoking  said  will,  which  fact  is  found  by  the  court  as  an  infer- 
ence of  fact  from  the  foregoing  facts."  Counsel  have  not  re- 
ferred us  to  any  adjudged  cases,  but  have  contented  themselves 
with  referring  to  the  provisions  of  the  statute,  which  reads  as 
follows :  '^  The  court  shall  first  state  the  facts  in  writing,  and 
then  the  conclusions  of  the  law  upon  them."  2  R.  S.  1876,  p. 
174,  sec.  841.  This  provision  means,  clearly  enough,  that  the 
facts,  and  not  the  evidence,  shall  be  stated.  ^It  has  been  re- 
peatedly held  that  the  facts,  and  not  the  evidence,  shall  be  set 
forth  in  the  epecial  finding.  In  Davis  v.  Franklin^  25  Ind.  407, 
it  was  said :  "  The  statute  directs  that  ^  the  court  shall  first  state 
the  facts  in  writing,  and  then  the  conclusions  of  law  upon  them,' 
and  when  the  finding  attempts  to  go  beyond  this  limit,  and  not 
only  state  the  facts  found,  but  the  evidence  upon  which  the 
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finding  was  based,  we  must  regard  the  evidence  as  improperly 
in  the  record."  In  Tousey  v.  Lochwood^  30  Ind.  163,  it  was 
held  that  the  finding  should  state  the  facts,  and  that  a  state- 
ment of  the  evidence  was  improper.  The  late  case  of  Kealiny 
y.  Va/MieJde,  14t  Ind.  529,  declares  the  same  general  doctrine. 
In  LocJce  v.  The  Merchants  National  Bank^  66  Ind.  353,  it 
was  said  of  special  verdicts,  that  ^^  It  has  often  been  decided 
bj  this  court  that  the  jury  should  not  find  the  evidence,  but 
the  facts." 

It  is  not  always  easy  to  discriminate  between  evidence  and 
facts ;  the  line  of  separation  is  often  shadowy  and  indistinct* 
We  think,  however,  that  the  statement  in  the  finding  of  the 
court,  as  to  the  intention  of  the  testator  in  making  the  pencil 
marks  across  his  signature,  is  clearly  the  statement  of  a  fact. 
Intention  is  almost  always  a  fact  to  be  inferred  from  evidence. 
Facts  are  occurrences  or  events ;  evidence  the  means  by  which 
the  happening  and  the  character  of  such  occurrences  or  events 
are  shown.  It  is  said  in  Locke  v.  The  Merchants  National 
Bank,  supraj  that  there  are  two  kinds  of  facts — "  evidentiary 
facts  and  inferential  facts;"  and  the  fact  under  immediate 
mention  belongs  to  the  latter  class.  It  is  such  facts  that  the 
finding  should  set  forth.  The  statement  that  the  fact  is  in- 
ferred from  other  facts  does  not  make  the  conclusion  any  the 
lees  **  a  finding  of  fact."  The  only  possible  way  in  which  a 
conclusion  of  fact  can  be  drawn  from  evidence  is  by  the  pro- 
cess of  inference. 

In  order  that  there  should  be  a  valid  revocation  of  a  will 
there  must  be  the  concurrence  of  two  things,  the  intention  to 
revoke,  and  the  act  manifesting  the  intention.  There  is  no 
question  in  this  case  as  to  the  existence  of  the  intention  to  re- 
voke, for  it  is  expressly  found  to  have  existed  at  the  time  the 
act,  which  it  is  contended  worked  the  revocation,  was  done. 
The  question,  therefore,  is  whether  the  act  was  such  as  mani- 
fested and  effected  the  intention  in  a  manner  authorized  by  law. 
There  must  not  only  be  an  act  of  revocation,  but  the  act  must 
be  such  as  the  statute  recognizes  as  a  proper  manifestation  of 
the  intention  to  revoke.  The  act  will  not  operate  as  a  revoca- 
tion, no  matter  how  strongly  and  unequivocally  it  may  show  an 
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intention  to  revoke,  nnless  it  be  Boch  an  act  aa  the  statute  pre- 
scribe. Upon  this  point  there  is  entire  harmony.  jRunMe  v. 
Oatesy  11  Ind.  95;  WooUry  v.  Woolery,  48  Ind.  523;  1  Jar- 
man's  Wills  (5th  Am.  ed.),  287,  n.;  1  Redf.  Wills,  806.  There 
is  some  diversity  of  opinion  as  to  the  proper  constmction  of 
statutes  prescribing  methods  of  revocation,  but  it  is  generally 
agreed  that  the  statutes  shall  receive  a  strict  construction,  and 
that  the  case  must  be  brought  clearly  within  their  provisions. 
Our  statute  upon  this  subject  is  as  follows :  "  No  will  in  writ- 
ing, nor  any  part  thereof,  except  as  in  this  act  provided,  shall 
be  revoked,  unless  the  testator  or  some  other  person  in  bis  pres- 
ence, and  by  his  direction  with  intent  to  revoke,  shall  destroy, 
or  mutilate  the  same."  2  R.  S.  1876,  p.  576.  The  specific  acts 
which,  under  former  statutes  and  at  common  law,  were  essen- 
tial to  a  valid  revocation,  as  cancellation,  burning  and  the  like, 
are  not  required  to  be  shown,  although  they  would  doubtlesB 
be  sufficient  under  the  present  statute,  if  of  such  a  character  as 
to  show  a  mutilation  or  destruction  of  the  instrument. 

It  was  the  rule  of  the  common  law  prior  to  the  enactment 
of  the  statute  of  1  Yict.  ch.  26,  that  a  deliberate  obliteration 
of  the  signature  operated  to  revoke  the  will,  if  made  animo 
revocandi.  Since  the  adoption  of  that  statute,  the  English 
courts  have  held  that  there  must  be  either  a  partial  or  total 
destruction  of  the  paper  or  parchment  upon  which  the  words 
of  the  will  are  written,  or  a  total  obliteration  of  the  words  of 
the  instrument.  These  cases  are  pressed  upon  our  considera- 
tion, and  we  are  earnestly  asked  to  adopt  them  as  our  guides. 
The  language  of  the  English  statute  is  not  at  all  similar  to  ours. 
It  is  therein  enacted  that  no  will,  codicil  or  any  part  thereof 
shall  be  revoked  in  any  other  manner  than,  in  designated  cases, 
by  operation  of  law  or  by  the  execution  of  a  new  instrument, 
or  "  by  the  burning,  tearing,  or  otherwise  destroying  the  same." 
[Jnder  this  statute  it  has  been  held  that  drawing  a  pen  across 
the  signature,  or  by  erasing  with  ink  other  parts  of  the  instru- 
ment will  not  operate  as  a  revocation,  if  the  signature  or  words 
can  still  be  discerned.  In  one  case  the  court  directed  the  use 
of  strong  glasses  in  order  to  ascertain  whether  there  was  a  com- 
plete erasure  of  the  characters  used  in  drafting  the  will.    In 
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other  cases  it  is  held  that  nothing  short  of  a  destmction  by 
burning  or  tearing  will  be  an  act  of  revocation  within  the  stat- 
ute.  These  cases  are  cited  in  the  recent  editions  of  Jarman  on 
Wills  and  Williams  on  Executors,  and  we  do  not  deem  it  nec- 
essary or  nsefnl  to  comment  upon  them,  for  the  statute  upon 
which  they  are  based  is  so  radically  different  from  ours  that 
they  can  have  no  bearing  upon  the  question  before  us.  In 
Price  V.  PoweU,  3  H.  &  N.  340,  Pollock,  0.  B.,  said  that 
*'  Very  little  assistance  is  to  be  derived  from  the  previous  cases 
in  construing  the  altered  expression  in  the  statute,"  and  this  we 
may  say  of  all  the  English  cases  based  upon  the  statute  of 
Victoria. 

The  destruction  of  a  will  did  not,  at  common  law,  imply 
a  rnin  of  the  paper  or  parchment  on  which  the  words  were 
written.  It  meant  taking  from  the  instrument  force  and  effect. 
The  legal  force  of  a  will  may  be  as  effectually  destroyed  by 
erasures  as  by  the  destruction  of  the  paper  upon  which  it  is 
written.  Neither  words  nor  sentences  can  have  legal  validity 
in  and  of  themselves ;  the  signature  duly  attested  gives  force 
and  vitality  to  the  instrnment.  It  is  often  said  a  will  speaks 
from  the  death  of  the  testator,  and  it  would  be  strange  indeed, 
if  a  paper  from  which  the  signature  is  designedly  taken,  either 
by  erasure,  obliteration  or  by  manual  tearing,  for  the  very  pur- 
poee  of  preventing  it  from  speaking,  should  ever  be  allowed  to 
speak.  We  think  the  erasure  of  the  testator's  signature,  de- 
signedly and  deliberately  made,  accompanied,  of  coarse,  by  the 
intention  to  revoke,  must  be  deemed  a  destruction  of  the  will. 
It  is  not  necessary  that  there  should  be  destruction,  in  a  literal 
sense,  of  the  fabric  upon  which  the  words  of  the  testator  are 
written.  It  will  be  sufficient  if  the  legal  force  of  the  instru- 
ment is  divested  or  extinguished.  It  is  not  important  what 
the  form  or  character  of  the  specific  act  is,  provided  it  be  such 
as  takes  from  the  will  all  force  and  vitality.  The  paper  is  of 
little  or  no  consequence,  save  as  the  medium  of  preserving  and 
expressing  the  pnrpose  of  the  testator.  If  the  signature  of  the 
maker  of  a  promissory  note  was  intentionally  and  rightfully 
erased,  no  one  would  hesitate  to  declare  that  the  note  was  de- 
stroyed, although  all  else  remained  intact.    If  the  grantor  of  a 
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deed  should  intentionally  erase  bis  signature,  before  an  estate 
bad  vested  thereunder,  it  is  clear  that  the  instrument  could  not 
be  treated  as  a  deed,  because  the  taking  from  it  of  an  essential 
part  would  work  its  legal  destruction.  It  is,  however,  nnoec- 
essarj  to  multiply  illustrations,  for  it  is  plain  that  the  force  of 
a  writing  may  be  completely  annulled  by  taking  from  it  some 
essential  and  indispensable  element  of  vitality. 

If  we  sliould  adopt  appellee's  theory,  we  should  be  com- 
pelled to  construe  the  statute  as  limiting,  rather  than  enlarg- 
ing, the  methods  of  revocation.  This  we  cannot  do  without 
violating  a  familiar  rule  of  construction.  The  language  of  the 
present  statute  is  more  general  and  comprehensive  than  that  of 
the  former.  Unlike  the  English  statute,  it  contains  no  restrict- 
ive or  particularizing  words.  The  language  is,  no  will  shall  be 
revoked  unless  the  testator  ^' shall  destroy,  or  mutilate  the 
same,"  and  embraces  all  acts  amounting  to  a  mutilation  or  de- 
struction, whether  the  acts  are  such  as  former  statutes  or  com- 
mon law  rules  recognized  as  effective  acts  of  revocation  or  not. 
Neither  the  term  '*  destroy  "  nor  the  term  "  mutilate  "  should 
be  given  the  narrow  and  restricted  meaning  for  which  appellee 
contends.  ^^ Mutilate"  means  something  less  than  total  de- 
struction. Mere  mutilation  of  a  will  would  not,  of  itself,  take 
from  a  will  all  legal  force.  A  mutilation,  however,  which 
takes  from  the  instrument  an  element  essential  to  its  validity, 
would  have  the  effect  to  revoke  it.  To  mutilate,  in  the  sense 
in  which  it  is  generally  used  by  law  writers  and  by  judges, 
means  to  render  imperfect.  We  often  find  courts  speaking  of 
«  records  mutilated  by  erasures,"  and  "  records  mutilated  by  cor- 
rupt interlineations."  Nor  is  the  use  of  the  word  in  this  sense 
made  by  courts  and  writers  of  law  books  alone,  for  it  is  often 
used  in  the  same  sense  by  the  authors  of  literary  works.  We 
often  encounter  such  expressions  as,  "  The  works  of  the  great 
Stagirite  have  come  down  to  us  in  a  mutilated  condition;" 
"  The  commentator  has  sadly  mutilated  Quintilian."  Webster, 
as  illustrative  of  the  meaning  of  the  word,  quotes  from  Addi- 
son the  following :  "Among  the  mutilated  poets  of  antiquity, 
there  is  none  whose  fragments  are  so  beautiful  as  those  of  Sap- 
pho."    Worcester  defines  the  word  as  follows :  "  To  deprive  of 
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some  esBential  part."  Among  the  definitions  given  by  Webster 
is  the  following :  "  To  retrench,  destroy,  or  remove  a  material 
part  of,  so  as  to  render  imperfect ;  as,  to  mutilate  the  poems  of 
Homer,  or  the  orations  of  Cicero." 

Purposely  taking  from  a  will  the  signature  of  the  testator 
deprives  it  of  an  essential  part,  and  makes  it  so  imperfect  as 
that  it  loses  all  legal  force  and  effect.  The  manner  in  which 
the  mutilation  or  destruction  is  effected  is  not  of  controlling 
importance.  If  the  signature  were  cut  or  torn  from  the  paper ; 
if  all  traces  were  removed  by  a  chemical  preparation,  there 
would  be  no  room  for  controversy,  it  would  plainly  be  a  muti- 
lation of  the  will.  It  cannot  be  any  the  less  a  mutilation  if  the 
signature  is  marked  out  with  pen,  pencil  or  other  implement 
which  erases,  cancels  or  obliterates  it. 

We  are  referred  to  the  following  passage  in  a  writer  of  ac- 
knowledged ability :  ^^  Where  a  pencil  instead  of  a  pen  is  used, 
the  cancellation  is  not  necessarily  ineffectual,  but  is  always 
prima  fade  considered  deliberative,  and  it  must  be  shown  that 
it  was  intended  to  be  final."  1  Jarman's  Wills  (5th  Am.  ed.), 
29 1.  It  appears  in  this  case  that  the  act  was  more  than  merely 
deliberative.  The  intention  to  revoke,  and  the  cause  from 
which  the  intention  sprung,  are  shown  by  the  fact  that  the  tes- 
tator's controlling  purpose  was  to  regain  possession  of  the 
home  farm.  The  final  character  of  the  act  is  revealed  by  the  fact 
that  part  of  the  property  upon  which  the  will  was  designed  to 
operate  was  sold,  and  that  notes  therein  otherwise  provided  for 
were  paid  by  the  testator.  The  fact  that  the  will  was  exhib- 
ited with  the  erasures  upon  it  proves  that  deliberation  was  at 
an  end.  The  design  to  revoke  had  been  formed  and  executed. 
.  The  court  erred  in  overruling  the  appellants'  exceptions  to 
the  conclusions  of  law. 

Cross  errors  are  assigned  which  require  us  to  determine  the 
sufficiency  of  appellants'  complaint.  The  appellees  contend 
that  the  facts  stated  in  the  complaint  do  not  show  a  revocation 
of  the  will.  The  allegations  of  the  complaint  upon  this  point 
are  as  follows :  '^And  the  plaintiffs  allege  that  said  Daniel 
WoodfiU  while  in  full  life  did  revoke  said  will  by  obliterating 
his  signature  thereto,  and  by  obliterating  his  name  wherever  it 
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appeared  in  the  attestation  clause  thereunder  written,  thereby 
mutilating  said  will  with  the  full  intent  to  revoke  the  same." 
If  we  are  right  in  our  conclusion,  that  divesting  a  will  of  the 
framer's  signature  is  a  mutilation,  then  we  must  adjudge  the 
complaint  sufBcient.     We  do  so  adjudge. 

Judgment  reversed,  with  instructions  to  enter  judgment 
upon  the  special  finding  in  favor  of  appellants. 


Keyocatton  by  cancelltngr  with  pencil.— What  are,  and  what  are  not, 
fiuflScient  acts  of  revocation  may  usually  be  detennined,  in  each  of  the  States 
of  the  Union,  by  reference  to  the  Statute. 

It  was  held  in  England.  Mence  v.  Mence,  18  Yes.  Jr.  848,  that  cancella- 
tion with  a  pencil  of  all  the  disposing  part  of  a  will  was  effectual  as  an  ex- 
press revocation.  But  later  a  contrary  doctrine  was  maintained  in  Francis 
V.  Qrover,  5  Hare,  89,  where  pencil  lines  drawn  over  ink  are  held  to  nuse  no 
presumption  of  revocation,  and  the  same  doctrine  is  found  in  In  re  Hall,  L. 
R  2  P.  &  D.  256. 

A  middle  ground  is  taken  in  Bethell  v.  Moore,  2  Dev.  &  B.  L.  811.  Here 
it  is  held  that  the  drawing  of  lines  in  pencil  through  a  will,  or  any  part  of 
it,  maybe  merely  deliberative,  or  a  final  act  of  cancellation,  and  that  whether 
it  is  to  be  held  the  one  or  the  other,  must  be  gathered  from  the  contemporane- 
ous or  subsequent  acts  of  the  testator.  This  appears  to  be  the  proper  rule. 
2  Greenl.  Evidence,  g  681. 

A  will  written  and  signed  in  pencil  is  entirely  valid.  In  re  Dyer,  1  Hag. 
Ea  219;  Rhymer  v.  Clarkson,  1  Phil.  R  1 ;  Dickenson  v.  Dickenson,  2  PhiL 
R  178.  The  same  rule  is  established  in  Pennsylvania.  Myers  v.  Vander- 
belt,  84  Penn.  St  510;  Main  v.  Ryder,  Id.  217.  But  a  writing  on  a  slate* 
purporting  to  be  a  last  will  and  testament,  is  not  admissible  to  probate. 
Reed  v.  Woodward,  11  PhUa.  (Pa.)  641. 
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Obhiston  v8.  Oloott,  Exboutor. 

[84  New  York,  889.] 

IkYEBTMENT  of  funds   OT7T8IDB  JUSIgDIOTIOX   OF  OOUKT. 

S  ieemt  that  iiiTestments  by  ezeeators  or  testamentary  trustees  which  take  the 
fbnds  oat  of  the  jurisdiction  of  the  court,  will  not  be  sustained  and  are  made  at 
the  peril  of  the  inyestor.  The  case  mnst  be  rare  and  the  circumstances  unu- 
eaal  and  peculiar  to  make  an  exception  to  this  rule. 

The  rule  relates  only  to  voluntary  inyestments  by  the  trustee,  and  does  not  goy- 
ern  a  ease  where,  by  act  of  the  testator,  a  foreign  inyestment  has  been  made, 
or  where,  without  the  fault  of  the  trustee,  the  assets  haye  been  transmuted  into 
A  debt  which  can  only  be  secured  and  sayed  by  taking  a  foreign  security. 

The  role  that  each  of  aeyeral  co-executors  is  only  liable  for  his  own  acts,  and  can- 
not be  made  responsible  for  the  negligence  or  waste  of  another,  unless  he  in 
eome  manner  aided  or  concurred  therein,  applies  as  well  where  the  executors 
are  also  trustees. 

Afpbal  from  order  of  the  General  Term  of  the  Supreme 
Oonrt,  in  the  third  judicial  department,  reversing  an  order  of 
the  snrrogate  of  the  county  of  Otsego,  which  denied  the 
petition  of  the  plaintiff  that  defendant  be  held  personally 
b'able  for  unpaid  interest  on  securities  taken  by  him  as  execu- 
tor and  trustee. 

The  facts  as  conceded  and  found  are  substantially  as  fol- 
lows : 

Robert  Ormiston,  late  of  the  town  of  Springfield,  in  the 
connty  of  Otsego,  died,  leaving  a  last  will  and  testament,  which 
was  admitted  to  probate  by  and  before  the  surrogate  of  said 
coxmty  of  Otsego,  wherein  defendant,  Horatio  J.  Olcott,  Oliver 
A.  Morse  and  William  M.  Oliver,  were  named  as  executors 
thereof  and  trustees  of  the  estate,  which  was  given  to  them  in 
trust,  to  pay  the  rents,  issues  and  profits  to  James  Ormiston, 
the  petitioner,  and  Agnes  Ormiston,  his  wife,  during  their 
lives  and  the  life  of  the  survivor  of  them,  and,  upon  their 
deaths,  to  pay  the  principal  to  the  grandchildren  of  the  testa- 
tor. Letters  testamentary  were  issued  to  said  persons,  and 
they  took  upon  themselves  the  execution  of  the  trust  on  or 
Vol.  II.— 14 
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about  the  4th  day  of  December,  1842.    William  M.  Oliver 
died  on  or  abont  the  year  1863.     Oliver  A.  Morse  died  on  or 
about  the  19th  of  April,  1870,  leaving  said  Olcott  the  only  sur- 
vivor of  said  trustees.     On  or  about  the  23d  day  of  February, 
1876,  an  accounting  was  had  by  said  Olcott  before  the  surro- 
gate as  such  executor  and  trustee,  and  such  proceedings  were 
had  that  there  was  found  in  his  hands  $11,071  09.    Olcott  did 
not  pay  the  interest  or  income  to  the  cestui  que  trust  for  the 
year  ending  the  1st  day  of  April,  1879,  except  the  sum  of 
$200.     Agnes  Ormiston,  wife  of  the  petitioner,  died  about 
November  7, 1876,  and  the  petitioner  is  entitled  to  the  whole 
of  the  income.     Oliver  A.  Morse,  during  his  lifetime,  had  and 
received  all  the  assets  and  proceeds  of  the  estate,  and  had  the 
entire  charge  of  the  same.    After  the  death  of  Morse,  in  April, 
1870,  Olcott  made  an  examination  of  the  matters  of  said  trust 
in  the  hands  of  Morse,  and  found  that  much  of  the  assets  had 
been  invested  and  lost  or  converted  by  said  Morse  and  mingled 
with  his  own  funds.    He  thereupon,  for  the  purpose  of  restor- 
ing said  fund,  and,  as  he  swears  in  his  answer,  and  as  the  sur- 
rogate found,  in  good  faith  and  '^  in  the  full  belief  that  it  was 
the  best  possible  arrangement  to  secure  the  fund,''  took  from 
the  executors  of  Morse  an  assignment  of  a  bond  and  mortgage 
upon  unincumbered  real  estate  situate  in  the  city  of  Toledo, 
in  the  State  of  Ohio,  for  $12,500,  which  mortgaged  premises  at 
that  time  were  of  a  market  value  greatly  exceeding  the  amount 
of  the  mortgage,  as  estimated  by  competent  judges,  and  were 
considered  to  be  first  class  security  for  the  amount  of  said 
mortgage.    He  also  took  other  and  additional  securities  as  col- 
lateral, and,  to  further  protect  said  trust  and  secure  its  pay- 
ment,  he  took  from  Anna  Morse,  the  widow  and  sole  legatee  of 
Oliver  A.  Morse,  and  .who  was  then  good  and  responsible,  a 
guaranty  of  the  payment  of  said  mortgage  at  maturity.     After 
taking  said  mortgage,  Olcott,  on  notice  to  all  parties  interested, 
duly  rendered  an  account  to  the  surrogate,  of  the  said  trust 
fund,  whereon  it  appeared  that  the  same  was  invested  in  the 
aforesaid  mortgage,  secured  as  aforesaid.     Said  account  was 
accepted  by  the  surrogate,  and  was  not  objected  to  by  any  of 
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the  parties  interested.  The  petitioner  was  present  and  repre- 
sented by  counsel  at  the  time  of  sach  accounting. 

Olcott  alleged  and  the  snrrogate  found  that  the  mortgagors 
in  said  mortgage  have  become  insolvent,  and  by  reason  thereof 
the  said  Olcott  has  not  been  able  to  collect  the  interest  thereon, 
and  that  he  believed  it  would  not  be  good  policy,  or  for  the 
interest  of  the  said  fund,  or  the  parties  interested  therein,  to 
foreclose  said  mortgage  in  the  present  depressed  state  of  values 
of  real  estate,  and  was  advised*  that  if  he  should  do  so  it  would 
result  in  loss.  That,  by  reason  of  his  not  having  received  any 
income  or  interest  from  said  f and,  he  has  not  been  able  to  pay 
over  any  interest  or  income  due  April  1,  1879. 

The  surrogate,  npon  the  foregoing  facts,  made  an  order  or 
decree  denying  the  prayer  of  the  petitioner,  and  adjudging 
that  said  Olcott  is  not  guilty  of  such  wrong-doing  as  renders 
him  personally  liable  for  any  loss  which  results  from  his  inabil- 
ity to  collect  the  said  mortgage  or  the  interest  thereof. 

The  General  Term  reversed  this  order  or  decree  of  the  sur- 
rogate, and  ordered  that  the  prayer  of  the  petitioner  be  granted. 

Samuel  A.  JSowen,  for  appellant. 

ff,  Sturges^  for  respondent. 

FiNOH,  J.  Our  own  study  of  this  case,  and  the  very  careful 
researches  of  the  counsel  by  whom  it  was  argued  have  alike 
failed  to  discover  any  judicial  decision,  or  any  legislative  en- 
actment, which  directly  and  in  terms  declares  as  the  law  of  this 
State,  that  an  executor  or  testamentary  trustee  may  not  invest 
the  funds  in  his  custody,  under  any  circumstances,  in  good 
mortgages  upon  real  estate  situate  outside  of  the  State.  And 
yet  the  general  drift  of  authority  and  considerations  relating  to 
the  safety  of  trust  funds  seem  to  require  that  such  should  be 
regarded  as  the  general  rule,  and  that  investments  beyond  the 
jarisdiction  of  the  court  should  not  be  sustained  unless  in  very 
rare  and  exceptional  cases,  and  under  very  unusual  and  peculiar 
circumstances.  The  rule  should  not  be  made  arbitrary  and  in- 
flexible, and  so  rigid  as  to  admit  of  no  possible  exceptions,  for 
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it  is  merely  an  outgrowth  or  consequence  of  the  broader  and 
admitted  proposition  that  the  duty  of  a  tmstee  in  making  in- 
vestments is  to  employ  such  diligence  and  such  prudence  as,  in 
general,  prudent  men  of  discretion  and  intelligence  in  such 
matters  employ  in  their  own  like  aifairs.  {King  v.  Talbot,  40 
N.  Y.  76.)  While,  therefore,  we  are  not  disposed  to  say  that 
an  investment  by  a  trustee  in  another  State  can  never  be  con- 
sistent with  the  prudence  and  diligence  required  of  him  by  the 
law,  we  still  feel  bound  to  say  that  sQch  an  investment,  which 
takes  the  trust  faod  beyond  our  own  jurisdiction,  subjects  it  to 
other  laws  and  the  risk  and  inconvenience  of  distance  and  of 
foreign  tribunals,  will  not  be  upheld  by  us  as  a  general  mle, 
and  never  unless  in  the  presence  of  a  clear  and  strong  neces- 
sity, or  a  very  pressing  emergency.  The  cases  in  our  courts 
have  quite  clearly  recognized  the  rale  that  an  executor  must 
invest  in  government  or  real  estate  securities  {Ackerman  y, 
Emotty  4  Barb.  626) ;  but  apparently  no  occasion  has  arisen 
until  the  present  to  determine  the  effect  of  such  an  investment 
made  beyond  our  jurisdiction.  It  would  often  be  unjust  to 
beneficiaries  to  compel  them  to  .accept  such  investments,  and 
tend  to  increase  the  risk  of  ultimate  loss.  The  proper  and  pru- 
dent knowledge  of  values  would  become  more  difficult  and  un- 
certain ;  watchfulness  and  personal  care  would  in  the  main  be 
replaced  by  confidence  in  distant  agents,  and  legal  remedies 
would  have  to  be  sought  under  the  disadvantages  of  distance, 
and  before  different  and  unfamiliar  tribunals.  We  do  not  hesi- 
tate, therefore,  to  recognize  and  declare  as  the  general  rule 
that  the  trustee  who  invests  beyond  the  jurisdiction  does  so  at 
the  peril  of  being  held  responsible  for  the  safety  of  the  invest- 
ment. But  this  rule  relates  only  to  voluntary  investments  by 
the  trustee,  having  the  f and  in  his  bands  and  fall  opportunity 
and  freedom  of  choice,  and  does  not  govern  a  case  where,  by 
the  act  of  the  testator,  a  foreign  investment  has  been  made  ; 
nor  a  case  where,  without  the  fault  of  the  executor,  the  assets 
have  been  transmuted  into  a  debt  which  can  only  be  secured 
and  saved  by  taking  a  foreign  security.  The  question  at  bot- 
tom is  in  every  instance  the  prudence  and  diligence  of  the 
executor,  and  that  always  must  be  measured,  and  may  be  modi- 
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fied  by  Burronnding  circumstancee.  In  the  present  case,  the 
General  Term  have  treated  the  Ohio  mortgage  taken  by  the 
execntor  as  a  voluntary  investment  of  trust  funds  beyond  the 
jurisdiction.  We  do  not  concur  with  that  view  of  the  facts. 
The  assets  of  the  estate  had  aU  passed  into  the  possession  of 
the  executor,  Morse,  and  the  defendant  had  taken  no  part  in 
their  possession  or  management.  Upon  the  death  of  Morse, 
the  defendant  became  sole  surviving  executor,  and,  as  in  duty 
bound,  sought  to  reclaim  the  remaining  assets.  He  found  none 
remaining  as  such,  and  a  personal  liability  substituted  by  the 
act  of  Morse  and  not  by  his  own.  He  found  that  his  associate 
executor  had  mixed  such  assets  with  his  own  property,  .par- 
tially converted  them  to  his  personal  use,  and  in  part  lost  them 
by  unsafe  investments.  We  do  not  know  as  a  fact  that  the 
estate  of  Morse  was  insolvent,  nor  can  we  be  certaiA  that  it  was 
solvent.  One  thiog,  however,  is  quite  apparent.  The  trust 
funds  had  been  practically  absorbed  in  the  estate  of  Morse,  and 
had  been  changed  into  a  debt  due  from  that  estate.  The  duty 
which  devolved  upon  the  surviving  executor  and  which  he 
proceeded  to  perform  was  one,  not  of  investment,  but  of  col- 
lection. He  stood  in  the  presence  of  an  emergency  which 
required  him  to  do,  not  so  much  what  he  preferred,  as  what  he 
could.  He  swears  in  his  answer  that  what  he  did  was  done  in 
good  faith  and  ^4n  the  full  belief  that  it  was  the  best  possible 
arraugement  to  secure  the  fund  from  the  estate  of  Morse." 
He  took  from  that  estate  a  bond  and  a  mortgage  on  real  estate 
in  Toledo,  which  was  assigned  to  him  by  Morse's  representa- 
tives, and  guaranteed  by  the  widow  who  was  sole  legatee,  and 
at  that  time  solvent,  and  also  further  collaterals  for  greater 
safety.  The  surrogate  in  his  decree  finds  these  facts  to  be  true, 
and  they  stand  wholly  uncontradicted.  The  situation,  there- 
fore, is  plain.  The  estate  of  Morse  could  not  raise  and  pay  the 
ready  money.  The  surviving  executor  was  shut  up  between 
two  alternatives.  He  must  either  present  his  claim,  await  the 
«low  process  of  administration,  take  all  the  chances  of  the  solv- 
ency of  the  estate,  run  every  risk  of  the  honesty  and  prudence 
of  its  administration  and  of  possible  sacrifices,  and  trust  to  the 
slight  watch  possible  over  affairs  transacted  by  others,  or  he 
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must  accept  the  securities  offered,  at  the  time  perfectly  good, 
and  having  no  fault  except  that  in  part  they  were  beyond  the 
jurisdiction.  If  the  estate  of  Morse  was  solvent  the  guaranty 
of  the  sole  legatee  held  its  entire  surplus,  and  if  insolvent  a 
good  security  for  the  full  amount  was  better  than  a  partial  and 
uncertain  dividend.  We  have  no  diflSculty  in  concluding  that 
it  was  defendant's  duty  to  accept  the  securities  offered,  and  that 
his  omission  to  do  so  would  have  been  imprudent  and  nnwiee. 
Kor  do  we  hesitate  to  say  that  his  action  does  not  come  under 
the  rule  which  forbids  a  foreign  investment.  To  hold  that  it 
does  would  establish  a  perilous  precedent.  It  might  hamper 
the  collection  of  debts  by  trustees  and  executors  due  in  foreign 
States,  and  drive  them  to  refuse  ample  security  and  thereby 
encounter  grave  risk  of  loss.  We  are  of  opinion,  therefore, 
that  the  defendant  violated  no  rule  of  prudence  in  taking  the 
security  objected  to,  and  should  not  be  made  personally  liable 
for  so  doing.   • 

Two  other  grounds  were  presented  on  which,  it  is  alleged, 
such  liability  can  be  sustained.  It  is  admitted  that  up  to  the 
death  of  Morse,  the  defendant,  although  co-executor,  took  no 
part  in  the  management  of  the  trust.  It  is  claimed  that  thia 
was  negligence  which  rendered  him  liable  for  the  misconduct 
of  Morse.  It  is  not  disputed  that  the  rule  applicable  to  execn> 
tors,  as  such,  is  that  each  is  liable  only  for  his  own  acts,  and 
one  cannot  be  made  responsible  for  the  negligence  or  waste  of 
another,  unless  he  in  some  manner  aided  or  concurred  therein. 
(Sutherland  v.  Brushy  7  Johns.  Ch.  22 ;  JUofiell  v.  Jtofiellj  5 
Id.  283 ;  Manahan  v.  GibhonSy  19  Johns.  427.)  It  is  claimed^ 
however,  that  the  rule  is  more  stringent  where  executors  are 
also  trustees,  and  tlie  case  of  Bates  v.  UnderhiU  (3  Redf.  365) 
is  brought  to  our  attention.  The  decision  in  that  case  is  rested 
wholly  on  the  English  rule,  which  is  not  so  rigorously  enforced 
in  this  country.  (Hill  on  Trustees,  309,  note  1 ;  Story's  JEq. 
Jur.  §  1280.)  The  authorities  in  this  State  do  not  justify  the 
distinction  sought  to  be  made.  (Banks  v.  WilkeSy  3  Sandf.  Ch. 
99 ;  I[tp  V.  Deniston,  4  Johns.  23 ;  ^irhy  v.  Turnery  Hopk. 
Ch.  330;  be  Forest  v.  Fulton  F.  Ins,  Co.  1  Hall,  130.)  There 
would  be  neither  wisdom  nor  justice  in  a  rule  which  wonld 
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practically  end  in  making  a  trustee  a  guarantor  of  the  diligence 
and  good  faith  of  his  associates,  and  hold  him  responsible  for 
acts  which  he  did  not  commit  and  could  not  preveut. 

It  is  fnrther  urged  that  tho  executor  was  negligent  in  con- 
tinuing the  investment,  and  in  not  collecting  it  from  the  debt- 
ors, and  the  decree  of  the  surrogate  at  the  close  of  the  execu- 
tor's accounting  is  said  to  have  been  disobeyed.    Assuming 
that  the  executor  had  the  right  to  take  the  mortgage,  he  cer- 
tainly could  not  have  collected  it  until  it  was  due.    It  does  not 
appear  when  that  period  arrived.    It  does  appear,  however,  that 
in  December,  1875,  the  executor  rendered  an  account  before 
the  surrogate  in  which  the  investment  in  question  was  plainly 
eet  forth  and  described,  and  to  which  neither  the  surrogate  nor 
the  plaintiff  made .  any  objection.     The  decree  which  directed 
the  execntor  to  "  retain ''  and  invest  the  fund  merely  followed 
the  direction  of  the  will.    It  is  probable  that  the  mortgage  has 
become  due,  and  at  all  events  there  is  interesjb  unpaid.     The 
executor  explains  that  he  has  not  foreclosed  on  account  of  the 
depressed  values  of  real  estate.    His  duty  is  to  foreclose,  but 
he  must  be  allowed  the  reasonable  discretion  of  an  ordinarily 
prudent  man  in  the  choice  of  a  time  and  occasion.    We  cannot 
say  that  he  has  been  so  negligent,  in  this  respect,  with  the  little 
knowledge  furnished  us  as  to  the  facts,  as  to  have  become  liable 
for  the  amount  of  the  trust  fund.     The  case  furnishes  no  accu- 
rate statements  from  which  we  can  measure  the  length  of  the 
executor's  delay  since  a  foreclosnre  was  possible,  and  gives  no 
proofs  tending  to  discredit  the  truth  of  his  explanation  or 
throw  doubt  upon  the  soundness  of  his  judgment.    We  cannot 
as  yet  know  that  an  ultimate  loss  will,  in  fact,  result,  and  would 
not  be  justified  in  assuming  it  to  be  certain,  and,  on  the  present 
state  of  facts,  charging  the  executor  with  the  whole  fund.    The 
duty  of  an  executor  is  difficult  and  delicate,  and  somewhat 
perilous  even  under  favorable  circumstances.     And  while  no 
rule  of  proper  responsibility  should  be  relaxed,  yet  where  he 
acts  honestly  and  in  good  faith,  and  with  reasonable  prudence 
and  discretion,  he  should  not  be  held  liable  for  unfortunate  re- 
sults which  he  could  not  be  expected  to  foresee  and  was  pow- 
erless to  prevent. 
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The  order  of  the  General  Term  should  be  reversed  and  that 
of  the  surrogate  affirmed,  with  costs. 

All  concut,  except  Folgbe,  Ch.  J.,  dissenting,  and  Bapaixo, 
J.,  absent ;  Andrews,  J.,  concurring  in  result. 

Ordered  accordingly. 


As  to  care  required  in  choosing  investments.    See  Bowker  v.  Pierce,  onto, 
page  109,  and  cases  in  note;  Gilbert  v.  Welsch,  w^ftrt,  and  cases  in  note. 


HOLldAN  VS.  Pbiob. 

[84  North  Carolina,  86.] 

LeGAOT. — flow    DIVIDED. — PeB    CAPITA. 

A  testator  directed  the  proceeds  of  certain  real  estate  to  be  "  eqaaUy  divided  as 
follows : "  one  share  to  one  daughter  absolutely ;  one  share  to  three  other  daugh- 
ters, minors ;  and  one  share  each  to  two  other  daughters  during  their  natural 
life.    JIdd,  that  the  infant  legatees  are  each  entitled  to  an  equal  share  with  the 

others. 

Action  for  the  construction  of  will.  The  defendant  ap- 
pealed from  the  ruling  and  judgment  of  the  court  below. 

J.  M,  elements^  for  plaintiffs. 

J.  A.  Williamson  d&  W,  H.  Bailey^  for  defendants. 

Smith,  C.  J.  Moses  Wagner  on  July  8th,  1866,  made  his 
will  in  which  after  a  devise  of  the  land  whereon  he  resided  to 
his  wife  for  life  and  a  bequest  of  certain  personal  estate,  are 
contained  these  clauses : 

Item  4.  '^  I  will  and  bequeath  that  my  daugthers,  Amanda, 
Anna  and  Clara,  shall  receive  a  good  English  education  at  the 
cost  and  charge  of  my  estate  before  the  division  takes  place, 
which  is  provided  for  hereinafter." 
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Item  5.  '^  I  will  all  my  real  estate,  not  devised  to  my  wife, 
to  be  sold  by  my  administrator  as  soon  as  is  practicable  after 
my  decease,  and  also  all  the  land  willed  my  wife  in  like  manner 
to  be  sold  after  her  death  by  my  administrator,  and  the  proceeds 
of  sale  shall  be  equally  divided  as  follows,  to  wit,  one  share  to 
Melinda,  wife  of  McDonald  Van  Eaton,  one  share  to  Amanda 
Wagner,  Anna  Wagner  and  Clara  Wagner,  and  one  share  to  the 
sole  and  separate  use  of  Margaret,  the  wife  John  H.  Allen,  free 
of  any  control  of  her  said  hasband,  the  said  Margaret  to  have 
and  enjoy  the  interest  accruing  from  the  same  during  her  nat- 
ural life,  and  after  her  death  to  be  divided  among  her  children 
or  their  issue,  if  any  be  dead.  And  in  like  manner  I  will  and 
derise  one  share  thereof  to  the  sole  and  separate  use  of  my 
daughter  Mary  Ann,  wife  of  Marion  Van  Eaton,  free  of  any 
control  of  her  husband,  to  receive  and  enjoy  the  interest  accru- 
ing from  the  same  during  her  natural  life,  and  after  death,  the 
sanae  be  divided  among  her  children  or  their  issue,  if  any  be 
dead." 

Item  6.  ^^ After  the  payment  of  my  debts,  and  the  lega- 
cies, costs  and  charges  of  executing  my  will,  I  will  that  the 
proceeds  of  all  notes  or  other  evidences  of  debt  due  me,  also 
all  moneys  on  hand  and  the  proceeds  of  sale  of  all  personal 
property  sold,  and  not  herein  specifically  bequeathed,  and^all 
the  residue  of  my  estate,  real,  personal  and  mixed,  I  will  and 
bequeath  that  the  said  fund  shall  be  divided  in  the  same  man- 
ner among  my  children,  as  the  moneys  arising  from  the  real 
estate,  and  devised  in  the  5th  item  of  this  will,  and  subject  to 
the  same  conditions  in  all  things  and  especially  that  the  shares 
willed  to  my  daughters,  Margaret  and  Mary  Ann,  shall  entitle 
them  to  receive  the  interest  on  the  same  during  their  respect- 
ive lives,  to  their  sole  and  separate  use,  free  of  the  control  of 
their  said  husbands ;  and  after  the  death  of  each  of  them  the 
shares  to  descend  to  their  children  in  the  same  manner  as  is  set 
forth  as  to  the  real  estate  in  the  5th  item." 

In  the  7th  item  the  testator  directs  the  sale  of  certain  mill 
property  and  a  similar  disposition  of  the  proceeds  of  his  other 
^^tate.  At  the  date  of  execution  of  the  will  the  six  daughters 
nientioned  in  it  were  living,  and  those  who  were  married  had 
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remoyed,  and  were  residing  beyond  the  limits  of  the  State. 
Two  of  them,  Margaret  and  Marj  Ann,  died  daring  the  life- 
time of  their  father,  leaving  issue,  and  he  died  in  Jnly,  1875. 
The  three  younger  daughters,  Amanda,  Anna  and  Clara,  were 
minors  and  living  with  their  parents  when  the  will  was  made. 

The  controversy  is  as  to  the  proper  construction  of  the 
clauses  which  distribute  the  funds  produced  by  the  sales  among 
the  legatees,  and  especially  whether  the  unmarried  daughters 
take  an  equal  share  each  with  their  older  sister  and  the  succes- 
sors to  the  shares  of  those  deceased,  or  together  take  a  single 
and  equal  share  to  be  divided  among  them.  His  Honor  was 
of  opinion  that  Amanda,  Anna  and  Clara  were  entitled  to  one- 
sixth  each  of  the  distributable  estate  and  an  equal  share  with 
the  others,  and  in  this  interpretation  we  concur. 

Wills  are  so  diversified  in  form  and  expression,  written 
often  in  haste  and  by  persons  not  skilled  in  the  accurate  use  of 
language  to  convey  the  meaning  of  another,  that  the  court  can 
seldom  derive  much  aid  from  the  examination  of  adjudicated 
cases,  and  hence  the  necessity  ot  general  rules  as  guides  in  the 
difficalt  task  of  arriving  at  and  giving  proper  legal  effect  to  the 
instrument.  A  leading  principle  in  the  interpretation  of  wills 
is  to  ascertain  and  recognize  the  general  pervading  purpose  of 
tlie  testator  and  to  subordinate  thereto  any  inconsistent  special 
provisions  found  in  it.  This  principle  was  pressed  into  service 
and  carried  to  its  extreme  limits  in  the  recent  cases  of  Lassii^r 
V.  Wood,  63  N.  C.  360,  and  Macon  v.  Macoriy  75  N.  C.  376. 
In  the  former,  Reade,  J.,  employs  this  language,  which  in  the 
other  is  cited  and  approved :  '^  It  is  apparent  that  the  leading 
purpose  of  the  testator  was  to  make  all  his  children  equal 
The  purpose  of  the  testator,  as  gathered  from  his  will,  is 
always  to  be  carried  out  by  the  court,  and  minor  considerations, 
when  they  come  in  the  way,  must  yield.  Especially  is  this 
so  when  the  purpose  is  m  consonance  with  justice  and  natural 
affection^ 

A  fair  and  equal  distribution  of  his  estate  among  his  chil- 
dren, with  restrictions  upon  the  shares  of  two  of  his  married 
daughters,  is  the  manifest  predominant  intent  discovered  in 
the  will  of  the  testator.    To  effect  this  object  the  three  young- 
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er  retDaining  under  his  roof,  are  to  have  ^^a  good  English 
education  at  the  cost  of  the  estate/'  as,  we  must  infer,  had 
already  been  famished  to  the  tliree  older  who  had  left. 

The  f  ands,  when  discharged  of  this  imposed  obligation,  are 
then  to  be  ^*  eqvaUy  divided^  as  follows,  to  wit :  One  share  to 
Melinda  wife  of  McDonald  Van  Eaton,  one  share  to  Amanda 
Wagner,  Anna  Wagner  and  Clara  Wagner,  and  one  share  to 
the  sole  and  separate  nse  "  of  the  other  daughters  respectively 
with  contingent  limitations  over.  The  proper  construction  of 
the  terms  of  the  bequest  to  the  minor  children,  inserted  be- 
tween the  absolute  gift  to  one  and  the  restricted  gift  to  the 
two  other  married  daughters,  is,  that  they  are  to  take  distribu- 
tively  as  the  others  take  and  in  the  same  sense  as  if  the  word 
"  each  "  had  been  added  after  their  names. 

These  daughters  are  grouped  together,  not  to  make  a  joint 
bequest  to  all,  but  because  there  was  nothing  peculiar  in  their 
eocial  or  personal  relations  to  separate  them  as  objects  of  the 
bounty  to  be  provided  by  the  common  parent.  This  is  not  a 
strained  interpretation  of  the  words  in  their  connections  and  is 
most  obviously  necessary  to  carry  out  the  general  intent  of  the 
testator.  Why,  it  may  be  asked,  should  the  father  give  those 
improtected  daughters  equal  opportunities  for  mutual  improve- 
ment with  their  older  sisters,  and  then  to  cut  down  each  in  the 
general  division  of  the  estate  to  one-third  only  of  the  shares 
which  the  others  are  to  receive?  This  is  not  in  harmony  with 
that  sense  of  moral  duty  and  parental  affection  for  all  his  chil- 
dren alike,  so  strongly  impressed  upon  the  instrument  itself 
and  indicating  an  intent  to  make  his  bounty  equal  to  each. 

We,  therefore,  hold  that  the  legatees,  Amanda,  Anna  and 
Clara,  are  entitled  to  an  equal  share  each  with  the  others,  and 
that  the  one  share  prefixed  to  their  names  was  intended  to  be 
uid  is,  a  bequest  of  one  share  to  each  of  them. 

There  is  no  error  and  we  affirm  the  ruling  of  the  court 
below. 

No  error. 
Affirmed. 


See  Ferrer  v.  Pyne,  1  Am.  Prob.  R.  656. 
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Martin,  executor  vs.  Mabtin. 

[181  Mass.  647.] 

Devise  ^'in  consideration"  of  testator  beino  cared  for. 

A  devise  "in  consideration"  of  the  testator  being  taken  good  care  of  and  weD 
treated  by  the  devisee  and  her  hnsband  for  the  remainder  of  the  testator's  life, 
is  not  a  deyiae  on  condition ;  and  failure  of  the  consideration  will  not  defeat  or 
avoid  the  wilL 

Appeal  by  the  heirs  at  law  of  John  Martin  from  a  decree 
of  the  Probate  Conrt,  allowing  his  will,  which  appoiDted 
Joseph  Martin  the  execntor,  anjl  contained  the  following 
<5lanse : 

'*  In  consideration  of  being  taken  good  care  of  and  being 
well  treated  daring  the  remainder  of  my  life  by  my  nephew 
Joseph  Martin  and  his  wife,  I  give,  bequeath  and  devise  onto 
Mary  B.  Martin,  wife  of  said  Joseph  Martin,  all  the  estate, 
both  real  and  personal,  of  which  I  shall  die  possessed,  to  hav^e 
and  to  hold  the  same  to  said  Mary  B.  Martin  and  to  her  heirs 
and  assigns  forever." 

The  reasons  of  appeal  assigned  were,  that  the  will  was  on 
condition  that  the  testator  should  be  taken  good  care  of  and 
well  treated  during  the  remainder  of  his  life  by  Joseph  Martin 
and  Mary  B.  Martin,  his  wife ;  that  they  did  not  perform  the 
condition,  but  from  the  time  of  the  making  of  the  will  up  to 
the  death  of  the  testator  they  treated  him  with  harshness  and 
cruelty ;  that  they  greatly  neglected  him,  and  deprived  him, 
among  other  things,  of  necessary  and  proper  food  and  nourish- 
ment, and  of  proper  care  and  medical  attendance  during  his 
sickness ;  and  that  they  knew  of  the  provisions  of  the  will,  at 
the  time  it  was  executed,  and  of  the  condition  attached  to  the 
provisions  therein. 

The  appellee  filed  a  demurrer  to  the  reasons  of  appeal,  on 
the  ground  that  they  were  not  sufficient  in  law  to  sustain  the 
appeal,  or  to  avoid  and  defeat  the  wiU. 

At  the  hearing  in  this  court,  the  decree  of  the  Probate 
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Court  was  affirmed ;  and  the  appellants  appealed  to  the  full 

court 

C,  W.  Richardson^  for  appellants. 

W.  D,  Norihend^  for  appellee. 

Obay,  C.  J.  This  case  requires  no  particular  consideration 
of  the  question  under  what  circumstances  the  happening  of  a 
condition  or  contingency,  upon  which  a  will  declares  that  it 
shall  take  eflEect,  may  be  a  subject  of  inquiry  on  the  offer  of 
the  will  for  probate ;  because,  in  the  will  before  us,  the  main- 
tenance of  the  testator  for  the  rest  of  his  life  is  clearly  not  in- 
tended to  be  a  condition  or  contingency  upon  which  the  valid- 
ity of  the  will  shall  depend,  but  is  mentioned  only  as  the 
consideration  or  motive  inducing  him  to  make  it ;  and  failure  of 
the  consideration  could  not  defeat  or  avoid  the  will,  without  a 
cancelling  or  revocation  by  the  testator.  Damon  v.  Damon^  8 
Allen,  192 ;  Colwdl  v.  Alger^  5  Gray,  67.  • 

Decree  affirmed. 


See  Hammond  v.  Hammond.  anU,  p.  119,  and  references  in  note ;  Living- 
itoa  y.  Qoidon,  inflra,  and  note. 


Welsh,  Executor  vs.  Brown. 

[48  New  Jersey  Law,  S7.] 

Fbom  what  time  interest  buns  on  legacies. 

Interest  on  general  legacies  tubs  from  the  expiration  of  a  year  after  the  testa- 
tor's death,  unless  the  will  clearly  expresses  an  intention  that  it  shall  he  com- 
puted from  an  early  date  or  eyent. 

^  ^^cy  to  a  minor  child;  or  in  satisfaction  of  a  debt;  or  a  bequest  of  an  annu- 
ity or  of  a  residue  in  trost  to  pay  the  income  to  a  legatee  for  life,  witli  a  gift  of 
the  principal  oyer,  are  exceptions  to  the  mle  and  bear  interest  from  the  testa- 
tor's death. 

A  legacy  of  a  specific  sum  of  money — ^the  interest  whereof  is  payable  annually  to 
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• 

one  for  life — the  principal  being  payable  after  his  death  to  another  pereon,  ii 
not  an  exception  to  the  general  rule. 
DistinctioQ  stated  ,  between  an  annuity  and  legacy  of  a  specific  sum,  the  income 
of  which  is  payable  to  a  life  tenant  with  a  gift  over  of  the  principaL 

Catherine  Welsh  died  on  the  22d  of  April,  1874.  By  her 
will,  dated  April  20th,  in  the  same  year,  she  made  to  the 
plaintiff  the  following  bequest :  ' 

*'  I  do  give  and  beqaeath  to  my  niece,  Aletta  Brown,  my 
gold  watch,  my  melodeon,  my  black  earrings,  my  black  furs, 
one  set  silver  teaspoons  (second  choice),  my  c&shmere  shawl, 
my  brown  silk  dress,  and  the  interest  of  twenty-five  hundred 
dollars,  to  be  paid  to  her  annually  by  my  executor ;  and  at  her 
death  the  said  sum  of  twenty-five  hundred  dollars  shall  be  paid 
to  or  divided  equally  among  any  child  or  children  of  hers  that 
may  then  be  living,  or  their  heirs ;  but  if  the  said  Aletta  Brown 
shall  die  leaving  no  children  or  grandchildren  living,  then  I  do 
order  the  said  sum  of  twenty-five  hundred  dollars  divided 
equally  among  my  heirs.  I  also  give  her  all  my  mourning 
clothing." 

She  also  gave  sundry  pecuniary  legacies  and  specific  legacies 
of  personal  property  to  different  legatees,  after  which  the  will 
contained  the  following  provisions : 

^^  I  do  order  that  none  of  the  legacies  or  interest  herein 
given  or  bequeathed  shall  be  due  or  payable  during  the  Ufe- 
time  of  my  mother,  but  that  all  interest  that  may  accrue  or  be- 
come due  on  any  obligations  belonging  to  my  estate  shall  be 
used  for  the  comfort  and  support  of  my  mother ;  and  if  said 
interest  is  not  suflBcient,  then  I  do  order  my  executor  to  pay 
out  of  my  estate  such  sum  as  may  become  necessary  for  the 
support  of  my  said  mothei-and  for  her  burial." 

She  further  orders  and  directs  as  follows :  "  I  do  order  and 
direct  that  aU  taxes  that  may  be  levied  or  assessed  on  any 
money  or  interest  herein  bequeathed  or  given  away  shall  first 
be  deducted  from  the  said  money,  and  the  balance  paid,  and 
said  money  or  interest  shall  be  subject  to  the  taxes  as  long  as 
it  remains  in  the  hands  or  control  of  my  executor.  ♦  ♦  * 
I  do  order  and  direct  that,  after  putting  at  interest  a  sum  suffi- 
cient to  pay  the  interest,  and  paying  the  legacies  herein  be- 
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qneathed,  and  after  settliDg  mj  estate,  if  any  balance  shall  be 
foand  dne  mj  estate  or  in  the  hands  of  raj  executor,  he  shall 
then  divide  such  sum,  share  and  share  alike,  among  my  heirs.'' 

This  action  was  brought  by  Miss  Brown,  the  legatee,  against 
the  executor  of  the  deceased,  to  recover  $175,  one  year's  inter- 
est on  the  said  sum  of  $2,500,  accruing  between  the  22d  of 
April,  1874,  and  the  22d  of  April,  1875.  The  defendant  de- 
ranrred  to  the  declaration,  and  the  question  designed  to  be 
raised  by  the  demurrer  was,  whether,  under  the  bequest  to  the 
plaintiff,  she  was  entitled  to  interest  on  the  said  sum  of  $2,500 
from  the  death  of  the  testatrix,  or  from  the  expiration  of  one 
year  from  that  event. 

This  question  the  court  below  decided  in  favor  of  the 
plaintiff  below.    Hence  this  writ  of  error. 

Alfred  Mills^  for  plaintiffs  in  error. 

S.  B.  liafiaomj  for  defendant  in  error. 

Dbfub,  J.  In  determining  as  of  what  time  legacies  shall 
take  effect  and  be  payable,  certain  general  rules  have  been 
adopted ;  and  testators,  in  making  their  wills,  are  considered  as 
framing  their  testamentary  dispositions  in  view  of  those  gen- 
eral rules. 

Specific  legacies  are  treated  as  severed  from  the  bulk  of  the 
testator's  property  by  the  operation  of  the  will,  and  their  in- 
crease and  emolument  are  regarded  as  specifically  appropriated 
for  the  benefit  of  the  legatee  from  that  period ;  though  the 
time  for  the  enjoyment  of  the  principal  may  be  postponed  to 
a  future  period.  With  respect  to  general  legacies,  the  law, 
for  convenience,  has  prescribed,  as  a  general  rule,  that  where 
no  time  is  named  by  the  testator,  and  in  the  absence  of  any  in- 
tention derived  from  the  will  itself,  such  general  legacies  shall 
be  raiBed  and  satisfied  out  of  the  testator's  estate  at  the  expira- 
tion of  one  year  next  after  his  death.  (2  Koper  on  Leg.  1245 ; 
2  Lead.  Cas.  in  Eq.  639,  notes  to  Aahbufme  v.  MacGuire.) 
On  a  legacy  coming  within  the  class  of  general  legacies,  if  the 
legacy  be  not  paid  at  the  expiration  of  the  year,  interest  from 
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that  time  will  be  allowed  as  damages;  and  interest  on  a  legacy 
will  not  be  computed  from  a  period  prior  to  that  time,  unless 
there  be  a  clear  expression  of  intention  that  interest  shaU  be 
reckoned  from  an  antecedent  time  or  event.  In  that  case  the 
interest  is  regarded  as  of  the  substance  of  the  gift,  and  is  not 
recoverable,  as  snch,  unless  there  be  a  clear  intention  apparent 
on  the  face  of  the  will  that  interest  shall  be  payable  from  a 
period  prior  to  the  expiration  of  the  year. 

To  this  general  rule  there  are  a  few  well-established  excep- 
tions. A  legacy  given  in  satisfaction  of  a  debt  will  carry  in- 
terest from  the  testator's  death.  {Clark  v.  Sewellj  8  Atk.  99.) 
Interest  on  a  legacy  to  a  minor  child  of  the  testator,  or  to  one 
to  whom  the  testator  is  m  loco  parentis^  will  be  allowed  from 
the  testator's  death  as  a  provision  for  maintenance,  where  no 
provision  is  made  by  will  or  otherwise  for  the  support  of  such 
legatee.  {BrinkerJioff  v,  Mersdis^  4  Zab.  680 ;  Cox  v.  Corkers 
dall,  2  Beas.  138 ;  Hennion^s  Ealra  v.  JacobuB^  12  0.  E,  Green, 
28 ;  E£t  of  Kearney  v.  Kearney^  2  C.  E.  Green,  59,  63,  504.) 
Where  the  bequest  is  of  an  annuity,  in  the  absence  of  any 
direction  to  the  contrary,  the  annuity  will  commence  from  the 
death  of  the  testator,  and  the  first  payment  become  due  at  the 
end  of  the  first  year  from  that  event.  In  this  respect  an  an- 
nuity diflers  from  a  general  legacy ;  for  a  general  legacy,  not 
being  payable  out  of  the  testator's  assets  before  the  end  of  the 
year  from  the  testator's  death,  no  interest  will  be  due  thereon 
until  the  expiration  of  the  second  year.    (2  Rop.  on  Leg.  1245.) 

There  is  another  class  of  cases  which  are  apparently  excep 
tions  to  this  general  rule ;  but  those  cases  stand  upon  peculiar 
and  special  grounds,  and  are  regarded  as  a  class  by  themselves. 
On  a  bequest  of  the  residue  of  the  testator's  estate,  or  of  some 
aliquot  part  or  proportion  thereof,  in  trust  to  pay  the  interest 
or  income  to  a  legatee  for  life,  with  a  gift  of  the  principal 
over  at  his  death,  the  interest  or  income  payable  to  the  hfe 
tenant  will  be  computed  from  the  testator's  death.  {Green  v. 
Green^  3  Stew.  451 ;  s.  o.  5  Stew.  768 ;  Van  Blarcom  v.  Dager^ 
4  Stew.  783 ;  2  Spence's  Eq.  Jur.  552-569 ;  Howe  v.  JEaH  of 
Dartmoiithy  7  Ves.  137,  and  the  notes  to  that  case  in  2  Lead. 
( 'as.  in  Eq.  686  ei  seq.)    Cases  of  this  class  are  distinguished 
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from  l^acies  of  a  definite  snm  with  remainder  over,  with  re- 
spect to  the  computation  of  interest  to  the  life  tenant.  (2 
Wms.  on  Ex'rs,  1391 ;  Fea/ma  v.  Yowng^  9  Ves.  549,  per  Lord 
Eldon ;  Baker  v.  Baker ^  6  H.  of  L.  Cas.  628,  per  Lord  Chelms- 
ford ;  Van  Blarcom  v.  Dager^  4  Stew.  783,  per  Dodd,  J.)  In 
the  case  last  cited,  the  compntation  from  the  testator's  death 
of  interest  or  income  to  the  life  tenant,  where  the  gift  is  of  the 
residue,  is  placed  on  a  special  eqnity  as  between  the  parties 
who  are  to  participate  in  the  gift,  arising  from  the  injustice 
that  would  be  done  to  the  life  tenant  by  the  addition  of  the  en- 
tire interest  to  the  capital.  (2  Rop.  on  Leg.  1320.)  That  the 
computation  of  interest  as  between  the  life  tenant  and  remain- 
derman, where  the  corpue  of  the  gift  is  the  residue  of  the  tes- 
tator's estate,  is  founded  exclusively  on  the  special  equity  be- 
tween the  parties  among  whom  the  gift  is  to  be  apportioned, 
is  apparent  from  an  examination  of  the  cases.  For  the  first 
year,  sometimes,  the  interest  on  the  whole  income  is  allowed 
the  life  tenant ;  sometimes  only  a  portion  of  the  income  for 
the  first  year  is  allotted  to  the  life  tenant,  and  the  balance  is 
added  to  increase  the  capital,  for  the  reason  that,  in  such  cases, 
the  circumstances  are  such  that  it  would  be  inequitable  to  the 
remainderman  to  give  the  whole  produce  of  the  first  year  to 
the  life  tenant ;  and  sonietimes  the  allowance  to  the  life  tenant 
for  the  first  year  is  upon  a  percentage  determined  by  the  court, 
on  a  consideration  of  what  would  be  just  and  equitable  as  be- 
tween the  parties,  under  the  circumstances  of  the  particular 
case.  {Hewitt  v.  Morris^  1  Turn.  &  Buss.  241 ;  Feame  v. 
Young^  9  Ves.  562 ;  *Brawn  v.  OeUatly^  L.  R.  2  Ch.  App.  751.; 
2  Spence's  Eq.  Jur.  558  et  aeq,) 

The  apparent  conflict  in  the  decisions  on  this  subject  is  in  a 
large  measure  due  to  the  failure  to  observe  the  special  grounds 
on  which  the  computation  of  interest  is  made  as  between  the 
life  tenant  and  remainderman,  where  the  corpus  of  the  gift  is 
the  residue  of  the  testator's  estate.  Some  of  it  is  also  attribu- 
table to  expressions  used  in  that  class  of  cases  where  interest  is 
allowed  by  way  of  maintenance  for  minor  children,  or  those 
to  whom  the  testator  is  in  loco  parentis.  If  those  cases  which 
are  universally  considered  as  exceptional,  and  as  resting  on 
Vol.  n.— 15 
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special  and  peculiar  grounds,  are  pnt  aside,  the  decisions  on  the 
subject  of  interest  on  legacies  are  quite  consistent  and  harmo- 
nious. 

The  contention  upon  which  the  judgment  below  is  sought 
to  be  sustained  is,  that  the  gift  to  Miss  Brown  is  of  an  annuity, 
and  that  the  intention  of  the  testatrix  to  pay  her  interest  from 
her  death  is  to  be  deduced  from  the  language  of  the  bequest. 

An  annuity  is  defined  to  be  a  yearly  payment  of  a  certain 
sum  of  money.  (2  Wras.  on  Ex'rs,  809 ;  Booth  v.  Ammerman^ 
4  Bradf.  Sur.  R.  129.)  The  first  payment  of  an  annuity  given 
by  will  is  due  at  the  end  of  one  year  from  the  testator^s  death. 
This  is  one  of  the  exceptions  to  the  general  rule  with  respect 
to  the  enjoyment  by  a  life  tenant  of  the  benefits  given  by  will. 
Where  a  general  legacy  is  given  to  one  for  life,  with  remainder 
over  to  another,  no  interest  will  be  due  until  the  expiration  of 
the  second  year.  (2  Bop.  on  Leg.  1253.)  This  distinction  be- 
tween an  annuity  and  a  legacy  for  life -with  remainder  over, 
was  taken  by  Lord  Eldon  in  Gibson  v.  BoUj  7  Ves.  89,  96. 
His  language  is :  "  If  an  annuity  is  given,  the  first  payment  is 
paid  at  the  end  of  one  year  from  the  death  ;  but  if  the  legacy 
is  given  for  life,  with  remainder  over,  no  interest  is  due  till  the 
end  of  two  years ;  it  is  only  interest /on  the  legacy,  and  until 
the  legacy  is  payable  there  is  no  fund  to  produce  interest.'^ 
Mr.  Bo})er  approves  of  this  distinction  as  founded  on  principle^ 
and,  speaking  of  the  disposition  of  a  sum  of  money  and  the 
interest  of  it  given  as  an  annuity  to  one  for  life,  says  that  the 
annuity,  being  given  in  the  form  of  interest  upon  a  gross  sum 
of  money  to  be  taken  out  of  the  assets  as  any  other  legacy,  can- 
not be  payable  sooner  than  the  fund  produces  the  means  for 
that  purpose.    (2  Bop.  on  Leg.  877.) 

In  the  present  case  the  gift  to  the  plaintiff  is  of  the  interest 
on  a  gross  sum — $2,500 — to  be  paid  to  her  annually  by  the 
executor ;  and  after  the  plaintiff's  death  the  principal  sum  is 
payable  to  other  parties.  The  will  provides  that  the  executor, 
after  putting  out  at  interest  a  sum  sufficient  to  pay  the  inter- 
est and  legacies  bequeathed,  shall  divide  the  residue  among  the 
heirs  of  the  testatrix.  It  further  directs  that  all  taxes  on  the 
money  or  interest  bequeathed  should  first  be  deducted,  and  the 
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balance  only  paid,  and  that  the  said  money  or  interest  should 
be  subject  to  the  taxes  as  long  as  it  remained  in  the  hands  or 
nnder  the  control  of  the  executor. 

In  substance  the  bequest  is  to  the  executor  to  invest  and 
pay  oyer  the  net  income  or  interest,  after  deducting  taxes,  to 
the  life  tenant  during  her  life,  and  after  her  death,  to  pay  the 
entire  principal  to  the  legatees  in  remainder.  The  executor, 
in  the  administration  of  the  estate  as  executor,  was  under  no 
obligation  to  set  apart  the  principal  sum  on  which  interest  was 
allowed  until  the  end  of  the  first  year;  and  until  that  separa- 
tion was  made,  there  was  no  fund  to  produce  interest  for  the 
life  tenant.  In  legal  effect  the  bequest  is  analogous  to  those  in 
Lowndes  ▼.  Lowndes^  15  Yes.  301,  and  Raven  v.  Waite^  1 
Swanst.  553,  upon  which  interest;  was  allowed  only  from  the 
expiration  of  the  year.  In  my  examination  of  the  English 
cases,  I  have  not  found  a  single  decision  in  which  a  bequest 
similar  to  that  under  consideration,  has  been  considered  as 
excluded  from  the  general  rule  that  the  legacy  shall,  for  such 
purposes,  take  effect  after  the  lapse  of  the  year.  The  distinc- 
tion between  an  annuity  pure  and  simple,  which  is  to  be  paid 
at  all  events  out  of  the  testator's  estate  at  the  expense  of  the 
residuary  legatee,  and  the  interest  or  income  for  Ufe,  of  a  cer^ 
tain  sura  set  apart  by  the  testator  for  that  purpose,  and  given 
over  in  gross  to  another  after  the  death  of  the  life  tenant,  has 
been  quite  uniformly  adhered  to.  Baker  v.  Baker ^  supra,  was 
decided  upon  that  distinction.  Lord  Cranworth,  in  delivering 
his  opinion,  said :  "  In  all  these  cases  ai^sing  upon  the  con- 
etraction  of  wills,  the  real  question  is,  whether  that  which  is 
given  is  given  as  an  annuity,  or  is  given  as  the  interest  of  a 
fund ;  and  where  that  question  is  to  be  considered,  what  you 
mast  look  to  is  this :  whether  the  language  of  the  testator  im- 
ports that  a  sum,  at  all  events,  is  annually  to  be  paid  out  of  his 
general  estate,  or  only  the  interest,  or  a  portion  of  the  interest, 
of  a  capital  sum  which  is  to  be  set  apart."  This  distinction  is 
recognized  by  Lord  Justice  Rott  in  Birch  v  ShewaU,  L.  R.  2 
Ch.  App.  649.  The  principle  on  which  it  rests  is  that  a  be- 
qaest  of  a  specific  sum  of  money  is  one  gift,  one  legacy,  the 
benefit  of  which  the  testator  has  apportioned  between  the 
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donee  for  life  and  the  remainderman.  To  the  life  tenant  he 
has  given  the  interest  or  produce  of  the  f  and  dnring  life,  and 
the  capital  sum  to  the  remainderman  after  the  death  of  the 
fonuer.  Such  a  legacy  is,  therefore,  subject  to  the  rule  that 
general  legacies  are  to  take  effect  and  be  payable  at  the  expira- 
tion of  a  year  from  the  testator's  death.  The  executor  is  not 
bound  to  set  apart  the  legacy  for  investment  before  the  end  of 
the  year ;  and  until  that  be  done  there  is  no  fund  to  produce 
the  interest  that  is  payable  to  the  life  tenant.  In  Knight  t. 
Knight^  2  Sim.  &  Stu.  490,  the  bequest  was  to  each  of  the 
children  of  T.  W.,  "as  soon  as  they  attain  the  age  of  twenty- 
one  years,  the  sum  of  £2,000,  with  interest  at  the  rate  of  five 
per  cent,  per  annum ;"  and  interest  was  held  to  be  computable 
only  from  the  end  of  the  year,  for  the  reason  that  the  execu- 
tors would  not  be  bound  to  make  an  investment  for  the  secur- 
ity of  the  legatees  until  the  end  of  the  year. 

In  the  courts  of  this  country  the  weight  of  authority  is  in 
the  same  direction. 

Judge  Redfield  adopts  the  same  distinction  between  annui- 
ties and  accruing  interest  when  made  the  subject  of  bequests, 
with  respect  to  the  time  when  the  bequest  becomes  operative, 
as  was  taken  by  Lord  Eldon  in  Gibson  v.  BoU.  He  holds  that, 
in  case  of  an  annuity  bequeathed,  it  begins  from  the  death  of 
the  testator,  and  the  first  payment  becomes  due  in  one  year 
thereafter ;  but  that,  when  the  interest  or  net  income  of  a  cer- 
tain sum  is  given,  the  interest  will  not  begin  to  run  until  one 
year  from  the  dece^Lse  of  the  testator,  and  the  first  payment 
wiU,  consequently,  become  due  in  two  years,  from  that  date. 
(3  Eedfield  on  Wills,  184,  c.  V,  §  25,  p.  13.)  In  Zaicrence  v. 
JSmbree^  3  Bradf.  Sur.  R.  864,  a  bequest  of  interest  or  other 
income  of  a  certain  sum  to  be  invested  by  executors  was  held 
not  to  begin  to  carry  interest  until  the  end  of  one  year,  at 
which  time  the  investment  should  be  made ;  and  the  distinc- 
tion  between  an  annuity  and  a  bequest  of  the  interest  of  a  spe- 
cific sum  was  made  the  basis  of  the  decision.  In  the  subse- 
quent case  of  Booth  v.  Ammerman^  4  Bradf.  Sur.  R.  129,  the 
subject  received  a  careful  consideration.  The  bequest  under 
adjudication  was  to  the  testator^s  sister,  '^  of  the  interest  upon 
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fifteen   hundred  dollars,  in  case  she  shonld  become  a  widow, 
daring  her  vridowhood,  payable  annually,"  and  the  executors 
were  authorized  to  invest  the  estate  in  such  sums  and  upon 
such  terms  as  they  might  deem  necessary  for  "  the  due  execu- 
tion of  the  will."     The  testator  died  in  October,  1854,  and  the 
l^tee  became  a  widow  in   May,  1855.    The  question  was, 
when  the  legacy  became  due,  and  from  what  time  it  bore  in- 
terest.   In  delivering  his  opinion  the  learned  surrogate  adopted 
the  distinction  laid  down  by  Lord  Eldon  in  Gibson  v.  BoU^  as 
a  distinction  in  favor  of  annuities  long  recognized  in  the  books. 
In  commenting  on  the  words  '^  the  interest,"  and  '^  payable  an- 
nually," in  answer  to  the  inquiry  he  propounds,  whether  it  is 
an  annuity  or  merely  an  ordinary  legacy,  he  said :  "  It  is  not  a 
stated  sum,  but  may  be  more  or  less,  according  to  the  earnings 
of  the  capital ;  in  this  respect  it  does  not  possess  the  character- 
istic of  an  annuity,  but  is  merely  interest  or  income.    It  is  pay- 
able annually ;  in  this  respect  it  possesses  a  characteristic  com- 
mon alike  to  an  annuity  and  to  interest,  but  not  peculiar  to 
either.     In  the  present  case  the  testator  gives  Hhe  interest 
upon  fifteen  hundred  dollars ; '  the  gift  is  of  interest,  and  that 
is  the  entire  substance  of  the  gift.     The  mode  of  payment  is 
*  annually,'  and  that  relates  to  the  payment  and  not  to  the 
gift.    The  thing  given  is  the  profits  of  a  certain  portion  of  the 
estate,  to  be  separated  in  money  and  invested.    It  is  given  as 
interest  of  a  demonstrated  capital,  and  interest  cannot,  there- 
fore, begin  to  accrue  until  the  capital  becomes  due.    The  pro- 
vision of  the  will  would,  therefore,  seem  to  be  satisfied  by 
making  the  investment  at  the  end  of  the  year,  and  paying  the 
interest  annually  to  the  life  tenant.     The  will  expressly  pro- 
vides for  this  investment,  and,  on  the  decease  of  the  legatee,  to 
whom  the  interest  is  bequeathed  for  life,  gives  the  corpus^  or 
capital,  over.    This  bequest  is  substantially  a  legacy  for  life 
with  remainder  over ;  and  the  legacy  would  not  become  due  so 
as  to  draw  interest  till  the  end  of  the  year,  unless  otherwise 
specially  directed.     I  do  not  think  the  direction  to  pay  interest 
annually  sufficient  to  take  the  case  out  of  the  general  rule." 
These  remarks  have  been  quoted  for  the  reason  that  they  are 
applicable  to  the  bequest  under  consideration,  and,  in  my  judg- 
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ment,  are  a  correct  exposition  of  the  law  on  the  subject.  In 
that  case  the  direction  was  that  the  beqnest  should  take  effect 
in  case  the  legatee  "  should  become  a  widow."  She  became  a 
widow  within  the  year.  The  surrogate  regarded  that  language 
as  prescribing  a  condition  or  contingency  on  the  happening  of 
which  the  legacy  became  due,  and  gave  interest  from  the  hap- 
pening of  her  widowhood,  and  denied  that  the  words  ^^  payable 
annually"  amounted  to  such  a  special  direction  as  would  cany 
interest  from  the  testator's  death. 

In  OoffsweU  y.  CogsweU^  2  £dw.  Ch.  230,  under  a  direction 
that  executors  should  invest  in  stock  a  sum  of  money  which 
would  produce  an  annual  income  of  $1,000,  and  to  permit  tes- 
tator's wife  to  take  such  income  from  time  to  time  as  the  same 
should  become  payable,  the  executors  wei'e  allowed  one  year 
to  make  the  investment. 

An  examination  of  the  cases  which  are  usually  cited  as 
holding  a  different  principle  will  disclose  the  fact  that,  with  a 
few  exceptions,  they  are  cases  coming  within  some  one  of  the 
exceptions  above  stated  to  the  general  rule. 

In  WiUiamson  v.  WiUia/nison^  6  Paige,  298,  the  bequest 
was  of  the  interest  or  income  of  the  residuary  estate  to  the 
legatee  for  life.  In  Craig  v.  Craig^  3  Barb.  Ch.  76,  one  of  the 
bequests  was  in  the  form  of  a  direction  for  the  investment  of 
such  a  sum  as  would  produce  in  legal  interest  $500  per  annum, 
as  a  provision  for  the  testator's  lunatic  son,  which  should  give 
him  ^^a  sure  and  ample  support  during  his  life;"  the  other  was 
of  an  annuity  of  $1,000  per  year  to  the  testator's  wife,  the 
principal  to  be  invested  as  she  might  reasonably  require.  In 
Cook  V.  Meeker^  36  N.  Y.  15,  the  legatees  for  life  were  the 
wife,  daughter  and  grandchildren  of  the  testator,  and  their 
legacies  were  considered  as  intended  to  provide  a  fund  for 
their  support  and  maintenance.  In  re  DevlirC%  Estate^  1 
Tucker,  460,  the  legatees  were  children  without  any  other 
means  of  support,  and  the  case  was  expressly  decided  npon  the 
distinction  between  interest  upon  a  sum  of  money  left  as  a 
legacy,  and  an  annuity  or  income  bequeathed  for  the  support 
of  the  legatee.  In  Swett  v.  Bortoriy  18  Pick.  123,  the  gift  to 
the  legatee  was  of  the  interest  of  $50,000  from  the  time  of  the 
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testator'B  decease  dnring  the  life  of  the  legatee.  In  JSrimble- 
com  v.  Ha/oen^  12  Cush.  511,  the  bequest  was  ^^of  the  interest 
of  $6,000,"  without  any  gift  over  of  the  principal  sum ;  and 
the  court  held  that,  there  being  no  setting  apart  of  any  fund 
to  answer  the  legacy,  it  was,  in  effect,  the  gift  of  an  annuity 
of  a  fixed  sum  of  money  annually,  fixed  and  expressed  by  the 
term  "interest  of  $6,000."  The  two  cases  cited  from  the 
courts  of  Pennsylvania  {Eyre  v.  Oclden^  5  Binn.  472,  and  In  re 
BiUiarcPs  JSiftate,  5  Watits  &  Serg.  30),  may  be  considered  as 
direct  authorities  in  favor  of  the  view  adopted  by  the  court 
below.  But  these  cases,  if  they  do  not  stand  alone,  are  con- 
trary to  the  great  weight  of  authority,  and  are  against  correct 
principles. 

The  decisions  in  the  courts  of  this « State  on  this  subject 
have  adopted  and  followed  the  law  as  laid  down  by  Lord  Eldon 
and  by  Mr.  Roi)er. 

In  Hoisted  v.  Meeker^  Esdr^  3  C.  E.  Green,  136,  upon  a 
direction  in  the  testator's  will  that  executors  should  place  the 
sum  of  $20,000  at  interest,  and  pay  the  net  income  or  interest 
thereof,  semi-annually  to  the  testator's  daughter,  Chancellor 
Zabriskie  held  that  the  executors  were  required  to  invest  at  the 
end  of  the  year,  and  that  the  legatee  was  entitled  to  the  inter- 
est which  should  accrue  from  that  time.     In  Henion^s  EcWa  v. 
JaoobiMy  12  C.  E.  Green,  28,  the  bequest  was  to  the  testator's 
daughter,  of  the  legal  interest  of  $1,400,  to  be  paid  to  her  an- 
nually, and  the  principal  at  her  death  to  be  divided  among  her 
heirs.    Chancellor  Runyon  held  that  the  interest  payable  to  the 
testator's  daughter  was  to  be  computed  from  the  end  of  one 
year  from  the  testator's  death.     The  same  rule  was  re-affirmed 
and  applied  in  Howard  v.  FrcmcU^  3  Stew.  444.    These  cases 
from  the  Court  of  Chancery  were  cited  with  apparent  approval 
in  V(m  Bla/rcom  v.  Dager^  4  Stew.  495.     They  are  decisions 
of  a  court  of  co-ordinate  jurisdiction,  and  ought  not  to  be  dis- 
regarded or  overruled  except  for  the  most  cogent  reasons. 
They  apply  directly  to  this  case,  and  in  my  judgment  were 
correctly  decided.  ^ 

I  think  that  for  the  reason  dready  given,  the  judgment 
should  be  reversed. 
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It  may  be  remarked  that,  on  a  ground  that  may  be  techni- 
cal, and  was  not  taken  on  the  argument,  the  same  result  would 
be  reached.  The  testatrix  directs  that  none  of  the  legacies  or 
interest  given  or  bequeathed,  shall  be  due  or  payable  during 
the  lifetime  of  her  mother.  A  copy  of  the  will  is  annexed  to 
the  declaration,  and  by  averment,  made  part  of  it ;  and  the 
death  of  the  mother  of  the  testatrix  is  nowhere  averred  in  the 
pleading. 

Judgment  revered. 


From  what  date  leicacies  draw  interest.— It  is  usually  laid  down  that 
general  legacies  are  t#  be  raised  and  satisfied  out  of  the  testator's  estate  at 
the  expiration  of  one  year  next  after  his  death,  and  that  interest  is  allowed 
from  that  time.  King's  Estate,  11  Phila.  26;  State  v.  Crossley,  69  Indiana, 
208;  B.  0.  1  Am.  Prob.  R  418;  (German  v.  Gkrman,  7  Cold.  (Tenn.)  180; 
Derby  ▼.  Derby,  4  R  L  414;  Howard  v.  Francis,  80  N.  J.  Eq.  444;  s.  a  1 
Am.  Prob.  R.  821. 

The  same  rule  as  to  interest  has  been  maintained  in  Pennsylvania,  even 
though  the  fund  was  not  collected  for  several  years.  Martin  v.  liartin,  6 
Watts,  67. 

In  case  of  a  contest  over  the  will  begun  before  the  expiration  of  the  year, 
interest  will  not  commence  to  run  until  the  contest  is  determined.  Johnson 
Y.  Turley,  4  Bush,  899;  State  v.  Adams,  71  Mo.  620;  Yandergrift's  Appeal,  80 
Penn.  St.  116. 

Where  the  estate  of  a  testatrix  was  a  residuary  interest  in  property  In 
which  her  mother  had  a  life  interest,  it  was  held  that  the  legacies  in  her  wUl 
drew  interest — her  mother  surviving  her  eleven  years — not  from  one  year 
after  death,  but  immediately  from  the  death  of  the  mother.  Wheeler  v. 
Ruthven,  74  N.  Y.  428. 

Exceptions  to  the  general  rule.— I.  A  legacy  given  in  satisfaction  of  a 
debt  draws  interest  from  the  testator's  death.  Hepburn  v.  Hepburn,  2  Bradf . 
74;  Parkinson  v.  Parkinson,  Id.  77:  Seymour  v.  Butler,  8  Id.  198. 

But  when  given  to  an  executor  in  payment  for  his  services,  it  draws  no' 
interest.    Morris  v.  Kent,  2  Edw.  Ch.  176. 

n.  A  legacy  given  to  a  minor  child,  or  one  to  whom  the  testator  stands 
in  loco  pcbrentia,  draws  interest  from  the  testator's  death.  Oreen  v.  Blackwell, 
82  N.  J.  Eq.  768;  King  v.  Talbot,  40  N.  Y.  76;  Brown  v.  Knapp,  79  N.  Y. 
186;  Cooper  v.  Scott,  62  Penn.  St.  189;  Allen  v.  Crossland,  2  Rich.  Eq.  68; 
MUes  V.  Boyden,  8  Pick.  218;  Loring  v.  Woodward,  41  N.  H.  891. 

Unless  a  contrary  intent  plainly  appears.    Huston's  Appeal,  9  Watts,  472; 
Leeches'  Appeal,  44  Penn.  St.  140. 
This  rule  applies  where  the  legacy  is  plainly  given  for  the  support  and 
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maintenance  of  the  legatee*  Hart  v.  WUliams,  77  N.  C.  426;  Laaley  v.  Las- 
ley,  1  DuY.  (Ky.)  118;  Devlin's  Estate,  1  Tucker,  460;  Morgan  v.  Pope,  7 
Cold.  (Tenn.)  541. 

Ill  A  legacy  given  as  an  annuity  draws  interest  from  the  death  of  the 
testator.  Fish's  Estate,  1  Tucker,  122;  Devlin's  Estate,  Id.  460;  ecmira,  Jones 
▼.  8tockett,  2  Blood.  (Md.)  409. 

But  where  the  annuity  is  made  a  charge,  not  upon  the  capital,  but  upon 
the  income  of  the  estate,  it  draws  interest  only  after  one  year  from  the  testa- 
tor's death.    Morgan  v.  Pope,  cited  above. 

ly.  A  legacy  of  the  residue  of  an  estate,  or  of  some  aliquot  part  or  por* 
tion  thereof,  in  trust,  to  pay  interest  or  Income  to  legatee  for  life,  with  the 
gift  of  the  principal  over  at  his  death,  draws  Interest  from  the  death  of  th» 
testator.  Harrison  v.  Henderson,  7  Heisk.  815;  Hilyard's  Estate,  5  W.  &  8. 
aO;  Spangler's  Estate,  9  Id.  185 ;  Ayer  v.  Ayer,  128  Mass.  575;  s.  c.  1  Am. 
PR>b.  R  604. 

And  one  entitled  to  the  money,  under  the  will,  af te;  the  death  of  the  life 
tenant,  may  recover  interest  from  the  death  of  such  tenant,  in  the  form  of  a 
general  money  demand  against  his  estate.  Hitchcock  v.  Clendennin,  6  Mo. 
App  99;  e(nUra,  Shobe  v.  Carr,  8  Munf.  (Va.)  10. 

Specific  legacies  draw  interest  from  the  testator's  death.  Smith  v.  McEit- 
terick,  51  Iowa,  548;  B.  c.  1  Am  Prob.  R  49;  Beal  v.  Grafton,  5  G^  801. 

Where  a  Jegacy  is  made  payable  on  a  contingency — as  upon  the  settlement 
of  an  estate — the  legatee  is  not  entitled  to  interest  until  the  happening  of  the 
contingency,  and  his  legacy  is  lawfully  demandable.  Valentine  v.  Ruste,  9& 
niinois,  585;  Booth  v.  Anunerman,  4  Brad.  129;  Dewart's  Appeal,  70  Penn. 
St.  403;  Holt  V.  Hogan,  5  Jones'  (N.  C.)  Eq.  82;  Drayton  v.  Grimke,  1  Hill'a 
(8.  C.)  Ch.  224;  Jones  v.  Ward,  10  Yerg.  (Tenn,)  160. 

If  a  time  is  fixed  in  the  wiU  for  the  payment  of  a  legacy,  it  draws  interest 
from  that  time.  Page's  Appeal,  71  Penn.  St.  402;  Mourain  v.  Poydras,  6  La. 
Ann.  151;  Smith  v.  Moore,  25  Vermont,  127;  Rogers  v.  Rogers,  2  Bedf.  24; 
Lynch  v.  Mahoney,  Id.  484. 

Demand  of  payment  is  not  necessary  to  entitle  legatee  to  interest.  Kent 
▼.  Donham,  106  Mass.  686;  Keech  v.  Speakman,  1  Clark  (Penn.),  72. 

Where  land  is  directed  to  be  sold,  and  legacies  to  be  paid  out  of  the  pro- 
ceeds, interest  runs  from  the  day  of  the  sale.  Trippe  v.  Frazier,  4  Har.  &  J. 
446;  Fincke  v.  Fincke,  58  N.  Y.  528. 

Where  land  was  devised  to  A.,  subject  to  a  legacy  to  his  sister,  and  the 
sister  lived  with  her  brother  for  a  long  time,  without  paying  board,  and  with- 
out making  any  demand  for  the  legacy,  the  land  finally  being  sold,  it  was  held 
that  the  legacy  did  not  draw  interest  during  the  time  prior  to  the  sale.  Ogle 
T.  Taylor,  49  Maryland,  158. 

In  case  of  a  demonstrative  legacy,  interest  begins  to  run  one  year  after 
the  testator's  death,  and  not  at  the  time  when  the  land,  out  of  the  proceeds  of 
which  the  legacy  was  to  be  paid,  was  actually  sold,  which  was  eleven  yeara 
after  the  testator's  death.    Bradford  v.  McConihay,  15  W.  Va.  782. 

Bequest  of  life  estate  in  residuary  fund.  Weld  v.  Putnam,  1  Am.  Prob. 
R.  202;  see  generally,  Howard  v.  Francis,  lb.  821. 
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Fobtrr's  Appeal. 

[94  Penn.  Si.  832.] 
CoNSTRUCnON  OF  TEOHNIOAL  WORDS. 

Where  a  will  is  artistically  drawn  and  erinoee  an  accoraie  use  of  teohnieal  tmns 
the  preenmption  ia  that  the  testator  used  them  in  their  legal  sense. 

Testator  after  identifying  notes  of  his  son  and  daughter  added,  they  "  are  deemed 
by  me  as  advancements  to  the  respectiye  drawers  thereof;  and  I  order  sod 
direct  that  they  be  Talned  and  appraised  at  their  Inll  amounts  as  assets  of  my 
estate  in  the  hands  of  my  execators,  and  to  be  respectiyely  paid  and  accoonted 
for  by  the  respectiye  drawers  thereof  at  the  first  distribation  of  the  residoe  of 
my  estate,  oat  of  their  respectiye  shares  therein."  Held,  the  will  being  artuU- 
cally  drawn  the  word  adyancement  was  used  in  a  technical  sense,  and  it  ww 
error  to  charge  interest  on  the  notes  in  distribnting  the  estate. 

Appeal  of  Mary  C.  Porter,  from  the  decree  of  the  court, 
diBmissing  the  exceptiooB  to,  and  conlirming  the  report  of  the 
auditor,  in  the  distribution  of  the  estate  of  Henry  Eberle,  de- 
ceased. Henry  Eberle  died  in  February,  1876,  leaving  five  chil- 
dren, and  a  will  dated  October  15tb,  1875,  which  contained  the 
following  clause :  '^  The  note  of  $4,000  dated  August  6tb,  1861, 
bearing  interest  at  the  rate  of  five  per  cent,  per  annum,  which 
I  hold  against  my  daughter  Mary;  and  the  one  of  $3,000, 
bearing  date  the  same  day,  at  same  rate  of  interest,  which  I 
hold  against  my  son  Benjamin  F.  Eberle,  are  deemed  by  me  as 
advancements  to  the  respective  drawers  thereof,  and  I  order 
and  direct  that  they  be  valued  and  appraised  at  their  fnll 
amounts  as  assets  of  my  estate  in  the  hands  of  my  executors, 
and  to  be  respectively  paid  and  accounted  for,  by  the  respect- 
ive drawers  thereof,  at  the  first  distribution  of  the  residue  of 
my  estate  out  of  their  respective  shares  therein." 

The  note  of  his  daughter  Mary,  who  was  intermarried  with 
Oeorge  W.  Porter,  was  as  follows : 

"  One  year  after  date  I  promise  to  pay  to  Henry  Eberle, 
Sr.,  or  order,  Four  Thousand  Dollars,  without  defalcation,  for 
value  received,  with  interest  at  five  per  cent,  per  annum  until 
paid.  Witness  my  hand  and  seal  this  sixth  day  of  August,  One 
Thousand  Eight  Hundred  and  Sixty-one. 

"  Witness  : 
**A.  M.  Hebshey.  Masy  C.  Porteb.     [seal.]  " 
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By  the  terms  of  his  will,  the  execators  of  the  testator,  John 
H.  Zelier,  and  testator's  son  Benjamin  F.  Eberle,  were  directed 
to  sell  his  real  and  personal  property,  and  the  proceeds  of  his 
residuary  estate  were  to  be  divided  in  equal  shares  among  his 
five  children.  When  they  filed  their  inventory  the  executors 
included  therein  the  two  notes  of  Mary  C.  Porter  and  Benja- 
min F.  Eberle,  with  interest  charged  thereon  to  date  of  filing 
8aid  inventory.  Benjamin  F.  Eberle  accounted  for  the  amount 
of  his  note  $3,000,  with  the  interest  $2,347  91,  and  the  execu- 
tors charged  themselves  with  $5,347  91.  Mrs.  Porter  claimed 
tliat  while  the  principal  of  her  note  was  to  be  deducted  from 
her  share,  under  her  father's  will,  she  was  not  to  be  charged 
with  interest  thereon ;  that  by  the  terms  of  said  will,  said  prin- 
cipal was  converted  into  an  advancement,  and  that  it  did  not 
carry  interest. 

The  executors'  account  was  referred  to  an  auditor,  A.  Slay- 
maker,  Esq.,  before  whom  it  appeared  that  when  Mary  C. 
Porter  gave  her  note  to  her  father,  she  was  a  married  woman  ; 
that  she  gave  said  note  to  her  father  at  his  request  to  secure 
certain  indorsements  made  by  him  to  her  husband,  George  W. 
Porter,  who  died  in  1863.  The  testator  subsequently  learned 
that  the  note  was  void  because  of  Mrs.  Porter's  coverture. 
Parol  evidence  was  offered  of  declarations  made  by  the  testator 
in  his  lifetime,  to  the  effect  that  Porter  had  gotten  the  money, 
and  that  it  wetit  through  his  hands,  and  that  Mary  had  no  ben- 
eKt  therefrom,  and  that  he  thought  therefore  it  was  not  right 
to  charge  her  with  interest  on  the  money;  that  he  had  a 
notion  to  try  to  fix  it,  and  give  her  a  receipt  for  tlie  interest ; 
that  he  had  come  to  the  conclusion,  that  to  give  satisfaction, 
he  must  charge  Mary  with  the  $4,000,  but  no  interest  thereon. 
This  evidence  was  taken,  but  was  afterwards  excluded  by  the 
auditor  as  inadmissible. 

S.  H,  Reynolds  ds  H,  C.  Brvhdker^  for  appellant. 

N,  EUmakeTj  D.  G.  Eahlemcm  (&  H,  M.  Norths  for  appellees. 

Trunkw,  J.  The  intention  of  the  testator  is  the  prevail- 
ing consideration  in  applying  all  rules  of  construction.    It  is 
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the  iotention  of  the  testator  expressed  iu  the  will  that  is  to 
govern ;  and  this  is  to  be  judged  of  exclusively  by  the  words 
of  the  instrament,  as  applied  to  the  subject-matter  and  sur- 
rounding circumstances.  Parol  evidence  to  show  what  were 
the  actual  testamentary  intentions,  such  as  his  declarations  of 
what  he  had  done  or  meant  to  do,  is  inadmissible ;  but  it  is 
competent  to  determine  which  of  several  persons  or  things  was 
intended  under  an  equivocal  description.  In  construing  the 
autograph  will  of  an  illiterate  man,  the  meaning  of  technical 
language  may  be  disregarded,  but  no  word  which  has  a  clear 
and  definite  object  may  be  struck  out.  Technical  words  and 
phrases,  although  prima  facie  to  be  taken  in  their  true  sense^ 
will  not  be  construed  so  as  to  defeat  any  obvious  general  inten- 
tion of  the  testator,  since  wills  are  often  prepared  by  persons 
wholly  unacquainted  with  the  precise  technical  force  of  legal 
words  and  formulas.  In  seeking  for  the  expressed  intention  of 
the  testator,  his  words  are  to  receive  that  construction  and  in- 
terpretation, which  a  long  series  ef  decisions  has  attached  to 
them,  unless  it  is  very  certain  they  were  used  in  a  different 
sense.  These  oft-repeated  rules  are  recalled  by  the  question 
now  presented. 

This  will  is  artistic  and  evinces  an  accurate  use  of  technical 
terms.  Hence,  the  presumption  that  the  testator  employed 
them  in  their  legal  sense,  will  not  be  so  easily  overcome  as  if 
the  wiU  bore  on  its  face  evidence  that  it  was  drawn  by  an  igno- 
rant man.  Here  is  no  exhibition  of  such  illiteracy  as  calls  for 
a  departure  from  the  actual  meaning  of  its  words  to  a  real  or 
supposed  popular  sense,  but  rather  such  skill  as  induces  belief 
that  its  words,  which  have  been  judicially  defined,  were  under- 
standingly  employed. 

An  advancement  is  an  irrevocable  gift  by  a  parent  in  his 
lifetime,  to  a  child,  on  account  of  such  child's  share  in  the 
parent's  estate.  It  is  valued  as  of  the  time  of  the  gift.  There- 
fore, interest  is  not  chargeable  thereon,  unless  there  be  clear 
expression  that  it  shall  carry  interest,  as  was  the  case  in  Fickea 
V.  Wireman^  2  Watts,  314.  Statutory  provisions  respecting 
advancements  are  applicable  only  to  the  children  of  intestates. 

When  the  parent,  giving  money  to  a  child,  takes  a  note  for 
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its  repayment,  it  is  a  debt.  If  such  note  be  void  because  the 
maker  was  a  married  woman,  the  money  is  not  an  advance- 
ment. But  a  parent  has  power  by  his  will  to  turn  a  debt  into 
an  advancement,  and  when  he  does  so,  he  gives  if  all  the  usual 
incidents,  one  of  which  is  that  it  shall  be  valued  as  of  the  date 
the  child  received  the  money.  It  will  not  continue  a  debt  as 
regards  interest,  and  a  gift  as  regards  principal,  unless  he  plain- 
ly says  so.  Green  v.  HoweU^  6  W.  &  8.  203 ;  ffutchinson^a 
Appeal,  II  Wright,  84. 

In  this  case  the  testator  declared  that  he  deemed  the  note 
he  held  against  his  daughter,  Mary,  as  an  advancement,  and 
<lirected  that  it  be  valued  and  appraised  at  its  fall  amount,  as 
assets  of  his  estate  in  the  hands  of  his  executors,  and  to  be  paid 
and  accounted  for  by  her  at  the  first  distribution  of  the  residue 
of  his  estate,  out  of  her  share  therein.  In  unmistakable  phrase, 
he  turned  the  debt  into  a  gift  to  be  valued  at  the  date  of  the 
note.  The  word  advancement  occurs  nowhere  else  in  the  wiU, 
nor  is  there  anything  to  show  it  was  not  used  in  its  legal  sense. 
The  advancement  is  directed  to  be  valued  and  appraised  at  its 
full  amount,  as  assets  for  distribution,  and  to  be  deducted  from 
her  share.  Of  what  date  shall  it  be  valued  ?  Giving  every 
word  its  proper  meaning,  at  the  date  of  the  gift.  Its  full 
amount  is  the  face  of  the  note  without  interest.  To  '^  be  valued 
and  appraised  "  has  no  significance  as  showing  inclusion  or  ex- 
elusion  of  interest ;  for  even  if  the  note  were  a  debt,  mere  ap- 
praisement means  its  amount  either  with  or  without  interest, 
according  to  the  contract.  A  debt  on  interest  by  contract.  A 
debt  on  interest  by  contract  or  overdue,  converted  into  ai^  ad- 
vancement and  directed  to  be  appraised  as  "part  of  the  assets,  is 
taken  without  interest  unless  otherwise  expressed.  No  case 
has  been  found  to  the  contrary. 

We  are  of  opinion  that  the  testator's  intention  expressed 
in  his  will  is  not  doubtful ;  but  if  it  be,  no  rule  of  interpreta- 
tion requires  or  permits  the  well-settled  meaning  of  an  apt 
word  to  be  set  aside  by  a  direction,  which  admits  of  a  construc- 
tion consistent  with  that  meaning.  It  was  error  to  charge  Mrs. 
Porter  any  interest  on  the  principal  sum  of  $4,000,  which  was 
made  an  advancement  to  her. 
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Decree  reyersed,  and  it  is  ordered  that  the  record  be  re- 
mitted to  the  Orphans  Court  for  further  proceeding.  Coets  of 
this  appeal  to  be  paid  by  the  executors  out  of  the  moneys  of 
the  estate. 


See  Wright's  Appeal,  1  Azn.  Prob.  R  126. 


Fret  vs.  Thompson's  Administrator. 

[66  Alabama,  287.] 

Bequest  to  widow  dubino  widowhood  to  be  out  down  ok 

mabbiaob. 

Testator  bequeathed  real  and  personal  estate  to  bis  widow,  "  to  hsTe  aod  to  hold 
the  same  during  her  widowhood,"  and  should  she  marry  after  his  decease,  then 
she  was  to  have  only  a  child's  part  of  the  property.  Held,  that  the  widow's 
estate  was  terminable  by  her  marriage  only,  and  was  not  affected  by  her  death 
anmarried. 

AcnoN  in  the  nature  of  ejectment  by  John  S.  Hale,  as 
administrator  de  bonis  rum  with  the  will  annexed,  of  Edward 
Thompson,  deceased,  against  Andrew  C.  Frey  and  W.  H. 
Jervis. 

The  will  of  Edward  Thompson,  under  which  both  parties 
claimed,  is  as  follows : 

"  State  of  Alabama  )  I  Edward  Thompson  of  the  State 
Morgan  county,  f  and  county  aforesaid  being  of  sound 
mind  and  in  perfect  health  do  make  this  my  last  will  and  testa- 
ment in  manner  and  form  following  that  is  to  say  I  give  and 
bequeath  unto  my  beloved  wife  Margaret  Thompson  all  my 
landed  estate  consisting  of  the  quarter  section  I  now  reside 
upon  together  with  the  quarter  section  I  have  lately  bought  of 
Eichard  Carter  known  by  certificate  to  be  the  N  west  quarter 
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of  section  three  of  Bange  live  of  Townahip  six  the  E  half  of  N 
East  quarter  of  section  thirty  three  Township  five  of  Bange 
lire  west  and  forty  acres  of  land  known  bv  certificate  to  be  the 
South  half  of  the  East  half  of  the  N  west  quarter  of  section 
thirty  four  Township  five  Range  five  west  together  with  money 
sufficient  to  patent  such  of  the  above  described  lands  as  remain 
anpatented  and  1  also  give  and  bequeath  unto  my  wife  as  afore- 
said all  my  stock  of  cattle  hogs  sheep  and  three  horses  of  her 
choice  all  my  farming  tools  blacksmith  tools  house  hold  and 
kitchen  furniture  and  the  following  negroes/'  giving  their 
names ;  "  and  one  wagon  and  two  yoke  of  oxen  to  have  and  to 
hold  the  same  during  her  widowhood  the  balance  of  my  prop- 
erty I  wish  my  executor  or  executors  to  sell  and  the  proceeds 
thereof  to  be  equally  divided  among  my  children  except  my 
daughter  Jane  Pulliam  her  part  I  wish  to  be  given  to  the  heirs 
of  her  body  as  they  become  of  age  or  are  legally  represented. 
All  my  money  on  hand  and  all  that  is  due  me  or  may  become 
dne  me  except  what  is  sufiicient  to  patent  the  lands  as  above 
described  is  to  be  divided  as  the  residue  of  my  property  after 
my  wife's  part  being  taken  out  except  my  wife  is  to  have  a 
child's  part  of  said  money  and  dues.  Now  should  my  wife 
Margaret  Thompson  marry  after  my  decease  she  is  to  have  only 
a  child's  part  of  all  the  above  described  property  that  I  have 
bequeathed  to  her.  Now  to  conclude  I  nominate  and  appoint 
mjr  wife  Margaret  Thompson  and  my  son  James  Thompson 
my  executors  in  testimony  whereof  I  affix  my  hand  and  seal 
this  9th  December,  1830." 

The  will  of  Edward  Thompson  was  duly  probated  in  1835. 
His  widow,  Margaret,  died  in  1878,  not  having  married  after 
testator's  death.  She  had  possession  of  the  lands  afibcted  by 
this  suit  until  1878,  when,  on  a  sherifTs  sale  under  a  judgment 
against  her,  they  were  sold  to  the  defendants. 

The  judge  charged  the  jury  that  if  they  believed  the  evi- 
dence they  would  find  for  the  plaintiff;  to  which  defendants 
eicepted. 

T,  H.  Watts  and  C.  C.  Ha/rrisy  for  appellants. 
H.  A.  SharpSy  opposed. 
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Brigkbll,  G.  J.  The  testator,  by  his  will,  devises  the  real 
estate  in  controversy,  directly  and  immediately,  to  his  widow, 
in  terms  which  carry  the  fee  simple.  The  estate  is,  however, 
subject  to  be  divested  upon  a  single  event,  or  contingency, — 
the  marriage  of  the  widow.  There  is  no  other  event  or  con- 
tingency provided,  in  which  the  estate  is  to  cease  and  deter- 
mine, and  no  gift  over  on  its  determination,  except  to  the 
widow.  The  rule  is,  that  where  there  are  clear  words  of  gift, 
the  courts  will  not  permit  an  absolute  gift  to  be  defeated,  un- 
less it  is  clear  that  the  very  event  or  contingency  has  happened, 
in  which  it  is  declared  that  the  interest  shall  cease.  It  is  not 
to  be  inferred,  or  implied,  that  the  absolute  gift  is  infringed, 
further  than  is  expressed.  {Sherrod  v.  Sherradj  38  Ala.  537 ; 
Harrison  v.  Foreman^  5  Vesey,  207.) 

A  like  rule  prevails,  when  prior  or  particular  and  ulterior 
estates  are  created.  If  the  ulterior  estate  is  expressed  to  arise 
on  a  contingent  determination  of  the  preceding  interest,  and 
the  prior  gift  has  in  event  taken  place,  but  is  afterwards  deter- 
mined in  a  different  mode  from  that  which  is  expressed  by  the 
testator,  the  ulterior  gift  fails.  (1  Jarman  on  Wills,  Bigelow's 
ed.  803.)  It  is  upon  the  exception  to  this  rule  the  appellee 
relies,  which  is  thus  stated:  "  When  a  testator  makes  a  devise 
to  his  widow  for  life,  if  she  shall  so  long  continue  a  widow, 
and  if  she  shall  marry,  then  over ;  in  which  the  established 
construction  is,  that  the  devise  over  is  not  dependent  on  the 
contingency  of  the  widow's  marrying  again,  but  takes  effect  at 
all  events  on  the  determination  of  her  estate,  whether  by  mar- 
riage or  death."  (1  Jarm.  Wills,  803.)  Or,  as  it  is  stated  in 
the  recent  case  of  Underhill  v.  Roden^  2  Law  Rep.  Ch.  Div. 
496 :  "  Where  a  testator  gives  to  a  woman  a  life  interest,  if  she 
so  long  remains  unmarried,  and  then  directs  that,  in  the  event 
of  her  marriage,  the  property  shall  go  over  to  another ;  althongh, 
according  to  the  strict  language,  the  gift  over  is  expressed  only 
to  take  effect  in  the  event  of  the  marriage  of  the  tenant  tor 
life,  the  gift  over  is  held  to  take  effect,  even  though  the  tenant 
for  life  does  not  marry."  But  the  exception  does  not  apply, 
when  there  is  an  absolute  estate  given  to  the  widow,  and 
thereon  is  engrafted  a  devise  over,  to  take  effect  on  her  mar- 
riage :  then  the  general  rule  applies,  that  a  clear  vested  interest 
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can  be  devested  only  upon  the  happening  of  the  precise  con- 
tingency expressed.    (1  Jarman  on  Wills,  Bigelow's  ed.  804.) 

There  is  often  mnch  of  difficulty  in  determining  whether 
the  event  of  not  marrying  is  interwoven  into  the  original  gift, 
thus  creating  an  estate  durante  viduitate  only,  or  whether  it  is 
a  condition  or  contingency  on  which  the  estate  is  to  be  devested 
and  determined.  {Bainhridge  v.  Creamy  16  Beav.  25  y  Meads 
V.  Woody  19  Beav.  215.)  When  all  the  words  of  the  present 
will  are  read  together,  the  intention  of  the  testator  is  plain, 
and  it  is  that  intention  which  must  prevail — a  gift  of  an  abso- 
lute estate  to  the  wife,  to  be  devested  and  determined  on  this 
express  condition  only,  that  she  should  marry  again ;  and  not  a 
gift  to  her  for  life,  or  during  widowhood.  {Sheffield  v.  Lord 
Orrmfy  3  Atk.  283.)  Upon  any  other  construction,  thongh  it 
ifi  apparent  the  testator  intended  to  dispose  of  his  whole  estate, 
and  not  to  die  intestate  as  to  any  part  thereof,  real  or  personal, 
a  partial  intestacy  would  be  produced.  For,  in  the  event  of 
the  marriage  of  the  widow  there  is  no  gift  or  devise^  over,  ex- 
cept of  a  child's  part  to  her,  the  quantity  of  which  can  be 
ascertained  only  from  the  statutes  of  descents  and  distributions. 
Courts  are  disinclined  to  construe  wills  so  as  to  produce  partial 
intestacy.  (1  Jarman  on  Wills,  Bigelow's  e'd.  851.)  The  pur- 
poses of  the  testator  seem  clear ;  his  widow  was  the  primary 
object  of  his  bounty,  the  mother  of  his  children.  If  she  did 
not  marry  again,  the  children  would  take  from  her,  as  they 
▼ouid  take  from  him  if  she  should  marry.  Having,  doubtless, 
confidence  that  she  would  be  jnst  and  generous  to  her  and  his 
children,  he  gives  and  devises  to  her  the  absolute  estate,  sub- 
ject to  be  devested  if  she  should  marry  again,  introducing  a 
stranger  to  share  it  with  her,  and  probably  having  issue  to  take 
from  her  who  would  be  alien  to  his  blood.  Besides,  the  gift 
o?er  to  the  widow  of  a  child's  part  of  the  estate,  real  and  per- 
sonal, if  she  married,  indicates  clearly  an  intention  to  make  a 
provision  for  her  in  that  event,  which  defeated  and  devested 
the  absolute  estate  already  given  to  her. 

The  Circuit  Court  erred  in  the  charge  given ;  and  the  judg- 
ment must  be  reversed,  and  the  cause  remanded. 


See  Stillwell  v.  Enapper,  1  Am.  Ptob.  R  211. 
Vol.  II.— 16 
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Hakes  vs.  Allek. 

[Y8  Ind.  100.] 

Crabttablb  trust  for  buppresbino  sale  of  intoxioatino 

LIQUORS. 

A  bequest  in  a  will,  devifllDg  to  tbe  trustees  of  a  certain  organized  churcb,  bsT- 
ing  trustees,  and  to  their  snccessors,  $1,000,  to  be  put  at  interest^  and  the  in- 
terest to  be  appropriated  annually  to  the  suppression  of  the  manufacture,  sale 
and  use  of  intoxicating  liquors,  and  proyiding  that  if  said  trustees  failed  for 
two  successive  years  to  use  the  interest  as  directed,  then  the  whole  bequest 
should  go  to  the  heirs  of  the  testator,  is  valid. 

From  the  Spencer  Circuit  Court. 

D.  T.  Laird  and  TT.  H.  Thomas^  for  appellants. 
7.  aSI  Moore  and  T.  F.  DeBruler^  for  appellees. 

Bioknell,  C.  C.  The  last  will  of  James  D.  Allen  con- 
tained the  following  provisions : 

'^  Item  2.  I  will  and  bequeath  to  the  Trustees  of  the  Meth- 
odist Episcopal  Church,  now  organized  in  Bockport,  Indiana, 
and  to  their  saccessors  in  office,  $1,000,  to  be  put  at  interest, 
and  the  interest  to  be  applied,  annually,  to  the  payment  of  the 
salary  of  the  preacher  in  charge  at  the  time. 

''Item  3.  I  will  and  bequeath  to  the  aforesaid  trustees, 
$1,000,  to  be  put  at  interest,  and  the  interest  to  be  appropri- 
ated, annually,  to  the  suppression  of  manufacturing,  selling  or 
using  of  intoxicating  liquors.  Now,  shoald  the  said  trustee 
refuse  or  neglect  for  two  successive  years  to  use  the  above 
named  interest  as  directed,  in  either  or  both  cases,  any  one  of 
my  legal  heirs  shall  have  the  right  to  draw  out  both  principal 
and  interest,  and  divide  it  equally  between  my  heirs. 

"  Item  8.  I  will  that  the  trustees,  heretofore  designated, 
shall  superintend  the  carrying  out  of  this  will,  and  the  wind- 
ing up  of  my  estate,  by  electing  one  of  their  body  as  executor ; 
but  if  none  of  their  body  be  willing  to  serve,  then  for  them 
to  agree  on  some  good  man,  outside  of  their  body ;  then  after 
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the  said  trasteee  have  selected  an  executor,  it  is  my  will  that 
they,  as  a  body,  shall  continae  to  see  that  the  will  be  fully  and 
faithfully  carried  out." 

.  The  will  was  dated  March  16th,  1878 ;  the  testator  died 
August  Ist,  1878.  At  those  dates  the  trustees  of  the  Meth- 
odist Episcopal  Church,  in  Rockport,  were  Lewis  G.  Smith, 
John  Bayse,  James  P.  Bennett,  James  H.  Willian  and  Wil- 
liam H.  Thomas.  Of  these  John  Bayse  undertook  to  act  as 
executor  of  the  will,  but  he  soon  resigned,  and  Willis  Haines 
was  appointed  administrator  with  the  will  annexed  de  bonis 
nan.  The  testator  died  a  widower  without  issue;  his  only 
heirs  at  law  were  his  brothers  and  sisters,  and  his  nephews  and 
nieces.     . 

These  heirs  at  law,  in  October,  1879,  brought  this  suit 
against  the  administrator  de  bonis  nan  and  the  trustees,  stating 
in  their  complaint  the  foregoing  facts  and  claiming  that  the  be- 
quest to  the  trustees  was  void  for  uncertainty,  and  that  the 
money  belonged  to  the  heirs ;  and  they  prayed  that  the  probate 
of  the  will,  as  to  said  item  3,  should  be  set  aside  and  declared 
Toid,  and  that  said  administrator  should  be  required,  in  settling 
said  estate,  to  pay  said  $1,000  to  the  plaintiffs. 

A  demurrer  to  the  complaint,  for  insufBciency  of  facts,  was 
overmled,  and,  the  defendants  refusing  to  answer,  final  judg- 
ment was  rendered  against  them  upon  the  demurrer,  that  the 
third  item  of  the  will  is  void ;  that  as  to  said  $1,000  the  tes- 
tator died  intestate,  and  that  the  plaintiffs  are  entitled  to  it, 
and  that  said  administrator  shall  pay  it  to  them  in  course  of 
distribution. 

From  this  judgment  the  defendants  appealed.  The  only 
error  assigned  is  overruling  the  demurrer  to  the  complaint. 

There  is  no  brief  on  behalf  of  the  appellees. 

The  complaint  alleges  that  the  will  cannot  be  carried  into 
execution,  because  it  does  not  define  what  are  intoxicating 
liqnors,  nor  authorize  the  trustees  to  do  so ;  and  does  not  point 
OQt  how  the  money  shall  be  used  to  secure  the  object  of  the  be- 
quest, and  because,  if  the  trustees  should  fail  or  refuse  to  exe- 
cute the  trust,  there  is  no  beneficiary  named  in  the  wiU,  with 
power  to  require  the  enforcement  of  the  trust. 


_l 
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These  objections  cannot  be  sustained.    The  phrase  ^'  intox- 
icating liquors  "  means  liquors  that  will  intoxicate ;  no  defini- 
'  tion  of  it  is  necessary. 

The  will  need  not  point  out  any  plan  by  which  the  objects 
of  the  bequest  shall  be  accomplished.  It  is  sufficient  if  the 
will  appoints  trustees,  with  power  to  appropriate  the  money 
in  aid  of  the  object  named,  in  such  manner  as  they  shall  think 
fit.  WJiitman  v.  Z«o,  17  S.  &  E.  88 ;  Beehmcm  v.  Bons^r^  23 
N.  Y.  298. 

The  will  provides  what  shall  be  done,  if  the  trustees  fail  to 
execute  the  trust,  and  where  the  bequest  is  for  a  general  char- 
ity, such  as  a  provision  for  a  class  of  indigent  persons,  or  for 
the  suppression  or  alleviation  of  any  of  the  forms  of  wretched- 
ness and  vice,  and  proper  trustees  are  appointed  to  execute 
the  bequest,  it  is  not  necessary  that  any  individual  beneficiary 
be  named. 

Preventing  the  use  of  intoxicating  liquors,  regarded  as  a 
means  of  promoting  individual  and  social  welfare,  may  be 
deemed  a  proper  subject  of  charitable  bequest,  and  whether  the 
object  shall  be  sought  by  the  distribution  of  documents  or  by 
lectures,  or  by  other  reasonable  and  appropriate  means,  is  a 
matter  within  the  discretion  of  the  trustees. 

Where  certain  and  ascertainable  trustees  are  appointed, 
with  full  powers  to  select  the  beneficiaries  and  devise  a 
scheme  or  plan  of  application  of  the  funds  appropriated  to  the 
charitable  object,  the  court  will,  through  the  trustees,  ex^ute 
the  charity. 

Where  trustees  capable  of  taking  the  legal  estate  were  orig- 
inally appointed,  so  that  a  valid  use  was  in  the  first  instance 
raised,  and  the  case  was  thus  brought  within  the  jurisdiction  of 
the  Court  of  Chancery,  that  court  will  supply  any  defect  which 
may  arise  in  consequence  of  the  death,  or  disability  or  refusal 
of  the  trustees  to  act.  Grimes^  Eafra  v.  Harmon^  35  Ind. 
198.  The  following  eases  support  the  foregoing  conclusions, 
and  show  that  the  will  nnder  consideration  was  valid.  De 
Bruler  v.  Ferguson^  64  Ind.  649;  McCord  v.  Ochiltree^  8 
Blackf.  16 ;  Vidal  v.  OirarcCs  Eafra^  2  How.  127 ;  Cru^  v. 
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AtbUU,  50  Ind.  49 ;  Craig  v.  SecriM,  54  Ind.  419 ;  The  Board, 
(&e.  V.  Rogers,  55  Ind.  297;  £apa/rte  Lindley,  32  Ind.  367. 

The  court  below  erred  in  overruling  the  demurrer  to  the 
complaint.  The  judgment  of  the  court  below  ought  to  be  re- 
versed, and  the  cause  remanded,  with  instructions  to  the  court 
below  to  sustain  the  demurrer  to  the  complaint. 

It  is  therefore  ordered,  upon  the  foregoing  opinion,  that 
the  judgment  of  the  court  below  be  and  it  is  hereby  in  all 
things  reversed,  at  the  costs  of  the  appellees,  and  this  cause  is 
remanded,  with  instructions  to  the  court  below  to  sustain  the 
deiAurrer  to  the  complaint. 


See  Rhymer's  Appeal,  infra;  Maimers  v.  Philadelphia  Library  Co.,  if^ira; 
Nichols  y.  Allen,  infra. 


MooBE  VS.  Saiiidebs. 

[15  South  CaroliDa,  440.] 

LdOTATION   over  dependent  on  repugnant  CONDmON   SUB- 
SEQUENT. 

A  will  piroyided  as  follows:  "I  give,  devise  and  bequeath  my  whole  estate  both 
real  and  personal,  all  that  I  now  possess  or  may  hereafter  become  possessed  of, 
to  my  belored  sod  Matthew.  Learning  that  the  law  takes  cognisance  of  the 
intention,  even  when  illegally  expressed,  I  desire  to  express  my  wish  as  strongly 
ssd  emphatically  as  I  can  do  so  by  will,  that  my  beloved  son  Matthew  shall 
inherit,  possess  and  own,  in  fee  simple,  all  my  worldly  goods — ^to  dispose  of  as 
he  may  think  fit  But  should  he  die  without  leaving  a  wiU,  then  the  whole  to 
go*  over.  J9e2i,  that  the  limitation  over  depended  upon  a  condition  subse- 
qaentk  which  was  void  because  repugnant  to  the  estate  devised,  and  that  Mat- 
thew held,  in  fee  simple  absolute,  a  tract  of  land  derived  under  this  will. 

This  was  a  coDtroversy  without  action,  instituted  in  Febru- 
ary, 1881.  The  will  here  construed  bears  date  January  4th, 
1868.    The  opinion  states  the  ease. 
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J.  H,  Earle^  for  appellant. 
Blanding  <&  Blcmdingy  for  appellee. 

Simpson,  C.  J.  This  is  a  case  submitted  without  action 
under  section  389  of  the  code.  It  appears  that  Matthew  S. 
Moore,  the  respondent,  bargained  to  sell  and  eonvey,  in  fee 
simple,  a  certain  tract  of  land  to  George  M.  Sanders,  the  ap- 
pellant, for  $8,500.  Moore  offered  and  is  still  ready  to  execute 
titles,  bnt' Sanders  declines  to  accept  his  deed,  alleging  that 
Moore  cannot  convey  in  fee.  Moore's  title  is  derived  from  the 
will  of  his  mother,  Mrs.  Sarah  J.  C.  Elliott,  deceased.  So 
much  of  this  will  as  it  is  necessary  to  consider,  is  in  the  follow- 
ing language :  *^  I  give  and  bequeath  my  whole  estate,  both 
retd  and  personal,  all  that  I  now  possess  or  may  hereafter  be- 
come possessed  of,  to  my  beloved  son,  Matthew  S.  Moore. 
Learning  that  the  law  takes  cognizance  of  the  intention,  even 
when  illegally  expressed,  I  desire  to  express  my  wish  as  strongly 
and  emphatically  as  I  can  do  so  by  will,  that  my  beloved  son, 
Matthew  S.  Moore,  shall  inherit,  possess  and  own,  in  fee  sim- 
ple, all  my  worldly  goods,  to  dispose  of  as  he  may  think  fit. 
But  should  he  die  without  leaving  a  will,  then  the  whole  to 
go  to  my  grandchildren,  share  and  share  alike.  The  child  or 
children  of  any  grandchildren  who  may  die  before  such  divi- 
sion taking  the  share  which  the  parent  would  have  been  enti- 
tled to  had  said  parent  lived  to  the  period  of  said  distribution 
or  division." 

Upon  the  hearing  below  Judge  Thomson  decreed  that  the 
estate  devised  to  Moore  is  a  fee  and  that  he  is  able  to  make 
good  and  sufficient  titles  to  Sanders.  Sanders  excepted  to  this 
decree.  His  appeal  brings  up  the  single  question :  Did  Moore 
take  under  the  will  of  Mrs.  Elliott  a  fee  indefeasible  in  the 
land  in  question  ? 

It  will  be  seen  on  reading  the  will  that  Mrs.  Elliott  in  the 
beginning  of  the  clause  above,  bequeathed  and  devised  to  her 
Aon,  the  respondent,  her  entire  personal  property,  and  also  a 
fee  in  all  of  her  real  estate ;  and  if  there  was  no  other  provis- 
ion in  her  will,  no  difficulty  whatever  could  have  arisen  as  to 
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its  construction.  She,  however,  with  the  view,  as  she  thought, 
more  distinctly  to  declare  her  intention,  went  further,  and,  as 
is  not  uncommon  in  such  cases,  instead  of  more  clearly  express- 
ing her  purpose,  said  just  enough  to  create  doubt  and  to  de- 
mand the  assistance  of  the  courts  to  ascertain  and  declare  what 
she  really  did  mean.  After  giving  her  whole  estate  to  her  son, 
in  the  first  part  of  the  clause  above  quoted,  in  the  latter  she 
directed  that  if  her  son  should  die  without  leaving  a  will,  then 
the  whole  should  go  to  her  grandchildren,  share  and  share  alike. 
It  is  here  that  the  ambiguity  arises.  It  is  contended  that  this 
portion  of  the  clause  attached  a  condition  to  the  estate  previ- 
ously given,  which,  if  not  complied  with  by  Moore,  will  forfeit 
the  estate,  and,  therefore,  that  he  is  not  able  to  convey  a  per- 
fect title,  absolute  and  indefeasible. 

Conditions  are  of  two  kinds — conditions  precedent  and  con- 
ditions subsequent.  A  condition  precedent  is  a  condition  upon 
the  happening  of  which  an  estate  will  vest.  A  condition  sub- 
sequent defeats  an  estate  already  vested.  It  is  contended  that 
this  is  a  condition  subsequent. 

It  is  a  general  rule  as  to  conditions  subsequent,  that  to  be 
vaUd  they  must  not  be  repugnant  to  the  estate  given  or  devised. 
They  must  not  be  an  exception  to  the  very  thing,  that  is,  to 
the  substance  of  the  gift ;  if  so,  they  are  void,  and  the  estate 
granted  will  stand  unaffected  by  such  conditions.  Thus,  in 
Blackstone  Bank  v.  Davisy  21  Pick.  42,  it  was  held  that  '^  a 
condition  in  a  grant  or  devise  that  the  grantee  shall  not  alien- 
ate, is  void,  because  repugnant  to  the  estate."  Also  in  Brad- 
ley V.  PeiacotOy  3  Ves.  324,  it  was  held  that  an  exception  to  the 
very  thing  itself  by  way  of  condition  is  null.  2  Bl.  C. ;  2 
Washb.  on  Real  Prop.  6,  lay  down  the  doctrine  clearly  that  a 
condition  subsequent,  inconsistent  with  and  repugnant  to  the 
amplitude  of  the  powers  of  the  estate  granted  is  void,  and, 
therefore,  no  condition. 

Now,  test  this  clause  of  Mrs.  Elliott's  will  by  this  principle. 
It  is  conceded  that  an  estate  in  fee  was  devised  in  the  first  in- 
stance by  Mrs.  Elliott  to  her  son.  The  power  of  alienation  be- 
longs to  a  fee ;  in  fact  it  is  the  very  essence  of  a  fee.  Is  the 
Condition  which  the  latter  portion  of  the  clause  attempts  to 
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attach  to  the  devise  mconsistent  with  and  repugnant  to  this 
devise?  The  performance  of  the  condition  .would  require 
Moore  to  die  in  poBscssion  of  the  real  estate  devised  to  him. 
In  no  other  way  could  he  leave  a  will  disposing  of  it. 

The  condition,  then,  is  a  direct  and  positive  restriction  upon 
his  powers  of  alienation.  The  will  invests  him  with  a  fee,  but 
the  condition  strikes  at  the  very  substance  of  this  fee,  and  if 
valid,  would  take  away  and  destroy  its  most  important  and 
essential  quality — the  power  of  sale.  A  fee  may  be  defeated 
by  a  condition  which  is  independent  of  tlie  estate  granted  upon 
the  happening  of  which  the  estate  is  lost ;  but  a  condition,  the 
effect  of  which  is  to  cut  down  a  fee  to  a  less  estate,  is  void  be- 
cause repugnant  to  the  fee.  Such  is  the  character  of  gthe  con- 
dition in  this  case,  and  according  to  the  authorities  cited  it  is 
void. 

The  judgment  of  this  court  is  that  the  judgment  of  the 
Circuit  Court  be  affirmed. 

MoIvER  and  McGowan,  A.  JJ.,  concurred. 


SoiPSON  vs.  Welcome. 

[72  Maine,  496.] 

ChABITABLE  bequest  to  PIJBOHASE    AND  DISTBtBUTE   BELIGI0U3 

BOOKS. 

A  bequest  of  "  all  tbat  may  remain"  of  teetatoi's  real  and  personal  estate,  io  trost 
to  persons  named,  "  to  expend"  the  same  '*in  the  purchase  and  distribndoo  of 
snch  religions  books  Of  reading  as  they  shall  deem  best  and  as  £ut  as  the 
fnnds  shall  come  into  their  hands,"  is  sufficiently  definite  and  certain  to  create  » 
yaUd  charitable  use. 

The  word  "  religious,"  applied  to  books  and  reading,  means  tending  to  promote 
the  religion  taught  by  the  Christian  dispensation. 

Appeal  from  a  decree  of  judge  of  probate  made  to  obtain  a 
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constrnction  of  the  fourth  item  of  the  will  of  Ralph  Ilarley, 
deceased,  which  is  stated  sufficiently  in  the  opinion. 

A.  P.  Gojild,  for  appellants. 

Byron  D.  VerrtUy  for  executors. 

Danforth,  J.  The  question  involved  in  this  case  is  the 
construction  of  the  fourth  item  in  the  will  of  the  late  Ralph 
Harley,  or  the  validity  of  the  gift  contained  therein.  The 
item  so  far  as  material  is  as  follows :  "  I  hereby  give,  devise  and 
bequeath  in  trust  to  I.  C.  Welcome,  of  Yarmouth,  and  Frank- 
lin L.  Carney,  of  Newcastle,  all  that  may  remain  both  of  my 
real  and  personal  estate,  *  *  *  and  further  direct  the  said 
Welcome  and  Carney  to  expend  all  that  may  remain  *  *  * 
in  the  purchase  and  distribution  of  such  religious  books  or 
reading  as  they  shall  deem  best  and  as  fast  as  the  funds  shall 
come  into  their  hands." 

The  objection  made  is  that  the  direction  as  to  the  appro- 
priation of  the  fund  is  too  vague  and  indefinite  to  be  bus- 
tained. 

The  meaning  of  the  testator  is  not  obscure  or  open  to 
donbt.  That  the  fund  is  given  in  trust,  that  the  whole  of  it  is 
to  be  expended  in  religious  books  or  reading,  that  all  the  books 
or  reading  so  purchased  are  to  be  distributed,  and  that  the  clasa 
of  persons  to  whom  distribution  is  to  be  made  is  limited  only  by 
the  discretion  of  the  trustees,  are  all  so  clearly  within  the 
meaning  of  the  testator  as  expressed  in  his  will,  as  not  to  admit 
of  doubt.  But  it  is  claimed  that  vagueness  and  uncertainty 
attaches  both  to  the  character  of  the  books  to  be  distributed 
and  the  persons  or  class  who  are  the  beneficiaries  under  the 
gift. 

The  word  "  religious  "  is  the  only  expression  descriptive  of 
the  character  of  the  books  to  be  bought  and  distributed,  and 
describes  such  as  teach  or  inculcate  religion.  It  is  true  that  re- 
ligion in  its  broadest  sense,  may  include  all  the  different  systems 
of  faith  and  worship  which  can  be  found  in  the  world.  In 
this  sen^e  it   may  be  conceded  that  the  trust  is  one  which 
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neither  law  nor  equity  would  sustain.  In  the  great  variety  of 
religions  prevailing,  and  so  great  the  conflict  between  them,  if 
all  were  to  be  included,  the  intention  of  the  testator  could  not 
be  executed ;  if  one,  or  more,  his  intention  could  not  be  ascer- 
tained. But  happily  we  are  not  reduced  to  this  dilemma. 
Words  used  in  a  will,  as  in  other  instruments,  are  construed  in 
connection  with  the  words  in  whose  company  they  are  found, 
as  well  as  in  the  light  of  the  circumstances  in,  and  under  which, 
they  are  used. 

In  tliis  case  the  testator  had  his  domicile  and  made  his  will 
in  a  country  where,  though  there  is  no  religion  established  bj 
law,  there  is  one  general  system  which  is  universally  recognized 
as  embodying  the  true  faith,  and  whatever  difference  there 
.may  be  in  the  detail,  as  to  belief  or  form  of  worship,  ^11  the 
different  denominations  are  equally  entitled  to  the  protection 
of,  and  are  equally  recognized  by,  the  law.  Under  these  cir- 
cumstances when  religious  books  or  reading  are  spoken  of, 
those  which  tend  to  promote  the  religion  taught  by  the  Chris- 
tian dispensation  must  be  considered  as  referred  to,  unless  the 
meaning  is  so  limited  by  associate  words  or  circumstances  as  to 
show  that  the  speaker  or  writer  had  reference  to  some  other 
mode  of  worship.  There  is  no  such  limitation  in  this  case. 
Whether  this  testator  or  his  trustees  were  or  are  believers  in 
any  form  of  religion  which  may,  ex  cathedra^  be  pronounced 
superstitioas,  or  erroneous,  does  not  appear*  Nor  can  we  assume 
such  to  be  the  fact  from  the  absence  of  any  evidence  upon 
that  point.  The  inference  is  the  other  way,  and  we  must  con- 
clude that  the  meaning  to  be  attached  to  the  word  ''  religious  '' 
as  used  in  the  will,  is  the  same  as  that  which  is  usually  given 
to  it  in  the  community  under  like  circumstances.  If  suscepti- 
ble of  two  or  more  meanings,  the  better,  that  which  is  more 
consonant  with  the  policy  of  the  law  and  productive  of  the 
welfare  of  society,  is  to  be  taken  rather  than  the  other. 

It  is  true  that  no  beneficiaries  are  specifically  named.  If 
this  is  a  public  charity  it  is  not  necessary  that  any  should  be. 
The  persons  to  be  reached  are  left  to  the  discretion  of  the 
trustees,  and  are  otherwise  unlimited  in  numbers  or  class.  The 
object  to  be  accomplished  may  be  considered  the  general  wel- 
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fare  of  the  community,  or,  if  circumstances  permit,  even  that  of 
manl^d.  In  either  yiew  it  may  be  suBtained,  as  in  the  case  of 
the  gift  for  the  Smithsonion  Institution,  at  Washington,  ^'  for 
the  increase  of  knowledge  among  men,"  approved  by  the  courts 
of  England,  and  in  Whicker  v.  Eume^  14  Beavan,  509 ;  b.  o.  7 
H.  L.  C.  124,  in  which  the  trustees  were  to  apply  the  fund 
given  in  ^^  their  absolute  and  uncontrolled  dificretion,  for  the 
benefit  and  advancement,  and  propagation  of  education  and 
learning  in  every  part  of  the  world,  so  far  as  circumstances  will 
permit."  This  case  is,  in  the  principles  involved,  similar  to  and 
decisive  of  the  one  at  bar.  It  is  not  material  that  the  names  or 
number  of  persons  to  be  benefited  should  be  given  if  the  pur- 
pose to  be  accomplished  is  made  certain.  The  very  idea  of  a 
public  charity  is  liiat  the  benefit  is  to  be  generally  bestowed. 
Going  v.  Emery ^  16  Pick.  107. 

That  tliis  legacy  must  be  considered  legally  as  intended  for 
a  public  charity  would  seem  to  be  well  settled  by  the  authori- 
ties in  England  and  in  this  country.  True  it  is  not  so  named 
in  the  will,  nor  does  it  come  within  the  terms  of  the  stat.,  43 
Eliz.  c.  4,  which  is  descriptive  of  public  charities,  and  has  been 
adopted  as  part  of  the  common  law  here.  Goi/ng  v.  Emery ^ 
*ypra.  It  is  sufiScient  if  the  terms  used  bring  it  within  the  de- 
scription of  a  charity,  and  within  the  spirit  of  the  statute  re- 
ferred to.  2  Story's  Eq.  Jur.  §§  1155-1164.  Lord  Camden,  in 
Janes  v.  WiUiams,  Amb.  651,  defines  a  charity  as  "  a  gift  to  a 
general  public  use,  which  extends  to  the  poor  as  well  as  the 
rich."  After  a  full  review  of  the  authorities,  Gray,  J.,  in  Jack- 
son V.  PkiUips^  14  Allen,  556,  defines  a  charity,  in  the  legal 
sense,  ^^  as  a  gift,  to  be  applied  consistently  with  existing  laws, 
for  the  benefit  of  an  indefinite  number  of  persons,  either  by 
bringing  their  minds  or  hearts  under  the  infiuence  of  education 
or  religion,"  &c.  These  definitions,  so  far  as  we  have  been  able 
to  ascertain,  are  fully  sustained  by  the  cases,  and  fully  cover 
the  legacy  in  this  case.  See,  also,  2  Bedfield  on  Wills,  §  71, 
and  cases  cited ;  Drew  v.  Wakefield^  54  Maine,  291 ;  Everett  v. 
Carr,  59  Maine,  325 ;  BarUet  v.  Kiiig^  12  Mass.  537. 

In  view  of  these  authorities  we  may  well  adopt  the  language 
of  Shaw,  C.  J.,  in  Oovng  v.  Emery ^  16  Pick.,  on  page  119,  as 
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particularly  applicable  to  this  case.  '^  The  donees  are  particu- 
larly designated,  the  trust  is  clear,  the  general  objects  sufficient- 
ly indicated  to  bind  the  consciences  of  the  trustees,  and  to  ren- 
der them  liable  in  equity  to  account  for  the  execution  of  thie 
trust,  by  a  suit  to  be  instituted  in  the  name  of  the  attorney- 
general,  representing  the  pubHc;  and  that  these  objects  are 
sufficiently  certain  and  definite,  to  be  carried  into  effect,  accord- 
ing to  the  established  principles  of  law  and  equity,  governing 
donations  to  charitable  uses." 

Decree  of  Probate  Court  affirmed. 


See  Haines  y.  AUen,  ante,  page  242,  and  references  in  note. 


MoKlM  V8.   AULBAOH. 

[180  Mafleacbnaetts,  481.] 

LiABiLrrY  OP  oo-EXEcuTOBS. — Effect  of  joint  receipt. 

An  ezeeator  who  gives  a  separate  bond  is  not  liable  for  a  loss  oanaed,  without 
negligence  on  liis  part,  by  the  default  of  his  co-ezecntor. 

A  joint  receipt,  or  a  joint  release  of  a  mortgage,  signed  by  two  executors,  is  only 
prima  faeu  evidence  that  the  money  derived  therefrom  came  into  the  posses- 
sion or  under  the  control  of  both,  and  this  presumption  may  be  rebutted  by 
proof  that  the  money  wsa  in  hct  received  by  one,  and  that  the  other  joined 
only  as  matter  of  form. 

«/.  G.  Abbott  and  £.  Deaii^  for  the  plaintiff. 
A.  Hum  and  D.  A.  Dorr^  for  tlje  defendant. 

Colt,  J.  The  defendant  is  sued  upon  a  probate  bond,  given 
by  him  as  one  of  two  executors.  A  judgment  having  been 
ordered  for  the  penalty  of  the  bond,  the  question  before  us  is 
how  much  of  the  penalty  is  due  in  equity  and  good  conscience, 
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for  which  an  execution  ehonld  be  awarded.  Several  breaches 
of  the  bond  are  assigned.  Upon  two  of  these,  namelj,  the 
failure  to  file  an  in  yen  tor j,  and  the  failure  to  render  an  account 
within  a  year,  the  defendant  is  liable  for  nominal  damages. 

The  principal  question  arises  on  an  alleged  breach  bj  the 
defendant,  in  negligently  permitting  his  co-executor  Wellbrock 
to  appropriate  the  personal  estate  of  the  testator  to  his  own 
use,  whereby  it  was  lost.  The  bonds  given  by  the  two  execu- 
tors were  several  and  not  joint,  and  neither  is  liable  for  losses 
CHQsed  exclusively  by  the  default  of  the  other.  In  order  to 
charge  the  defendant,  the  burden  is  on  the  plaintiff  to  show 
that,  in  the  administration  of  the  estate,  the  defendant  was  neg- 
ligent in  the  performance  of  some  duty  which  the  law  devolves 
upon  him  personally.    {Austin  v.  Moore^  7  Met.  116,  124.) 

A  mortgage  due  to  the  testator,  in  the  State  of  Ohio,  which 
by  his  will  the  executors  were  authorized  to  collect  and  invest 
as  they  might  judge  to  be  for  the  interest  of  the  estate,  was 
collected  upon  a  joint  release  and  discharge,  signed  by  both 
executors,  which  was  forwarded  to  the  mortgagor  through  an 
expr^s  company.  The  money  when  returned  by  the  express 
company  was  received  by  the  co-executor  Wellbrock  without 
the  defendant's  knowledge,  and  deposited  by  him  in  a  savings 
bank  in  good  standing,  partly  in  hiB  own  name  and  partly  in 
his  name  as  trustee.  He  afterwards  took  the  money  from  the 
hank  without  the  knowledge  of  the  defendant,  and  it  was  lost 
to  the  estate  by  his  misappropriation  of  it.  It  is  sought  to. 
charge  the  defendant  for  the  loss  of  this  money. 

The  report  finds  that  Wellbrock  had  almost  exclusive  man- 
agement of  the  estate ;  that  he  was  a  neighbor  and  friend  of 
the  testator,  and  had  relations  more  intimate  than  the  defend- 
ant with  parties  interested  under  the  will ;  and  that  the  de- 
fendant was  not  familiar  with  laws  and  forms  of  business,  or 
with  the  English  language,  and  was  content  to  leave  the  busi- 
ness in  the  hands  of  his  co-executor.  It  appears  that  the  de- 
fendant accounted  for  all  the  estate  which  actually  came  into 
his  individual  possession.  In  their  first  account,  which  was 
filed,  assented  to  by  the  parties  in  interest,  and  allowed,  after 
the  mortgage  was  collected,  the  executors  charged  themselves 
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with  the  amount  paid  thereon ;  and  in  a  few  days  after  it  wag 
allowed,  the  defendant  resigned  his  trust.  Two  other  accounts 
were  afterwards  filed  by  Wellbrock,  the  remaining  executor, 
which  were  assented  to  by  the  parties  in  interest,  by  which  he 
charged  himself  with  the  amount  collected  on  the  Ohio  mort- 
gage- 
It  was  the  right  of  each  executor  to  receive  and  hold  the 

funds  of  the  estate.  {Edmonds  v.  GrenshMW^  14  Pet.  166.) 
Neither  can  be  held  responsible  for  the  waste  or  misconduct  of 
the  other,  unless  there  be  some  act  or  agreement,  on  the  part 
of  the  one  sought  to  be  charged,  by  which  the  estate  has  gone 
into,  or  has  been  negligently  suffered  to  remain  in,  the  exclu- 
sive possession  and  control  of  the  one  by  whose  misconduct  the 
loss  occurs.  Thus  both  were  held  liable  in  a  case  where  money 
was  delivered  to  one  executor,  and  immediately  handed  over  to 
the  other,  who  appropriated  it  to  his  own  use.  (Langford  v. 
Oasooyne^  11  Ves.  333.)  But  an  executor  is  not  held  any  far- 
ther than  he  is  shown  to  have  participated  in  the  misappropri- 
ation. ^'Merely  permitting  his  co-executor  to  possess  the 
assets,  without  going  farther  and  concurring  in  the  application 
of  them,  does  not  render  him  answerable  for  the  receipts  of  his 
co-executor.  Each  executor  is  liable  only  for  his  own  acts,  and 
what  he  receives  and  applies,  unless  he  joins  in  the  direction 
and  misapplication  of  the  assets."  (Peter  v.  Beverly y  10  Pet. 
532,  562 ;  Brazer  v.  ClarJc^  6  Pick.  96,  104 ;  Sterretfs  Appeal^ 
^  Penn.  419.) 

It  is  contended  that  the  defendant  is  liable  in  this  case,  be- 
cause he  must  be  treated  as  having  concurred  in  the  wrong,  by 
joining  in  the  release  by  which  his  co-executor  was  enabled  to 
obtain  possession  of  the  money  due  on  the  mortgage,  and  to 
mingle  it  with  his  own  property.  The  rules  which  govern  the 
liability  of  co-executors  follow  in  most  respects  the  rules  which 
prevail  as  to  co-trustees.  But,  while  the  latter  are  not  liable 
for  the  money  which  they  have  not  received,  although  they 
join  in  receipts  given  for  the  same,  it  was  at  one  time  held 
that  the  former  were  liable  in  such  cases.  The  reason  given 
for  this  distinction  was  that  co-executors,  unlike  co-trustees, 
liave  each  an  independent  power  over  the  personal  property  of 


MoKIM  V.  AULBACH.  255 

the  testator,  and  maj  dispose  of  it,  receive  pay,  and  give  re- 
ceipts in  their  own  names,  and  therefore,  that,  if  one  joins  with 
his  co-execntor  in  giving  a  receipt,  he  does  an  nnmeaning  act^ 
imless  he  intends  to  render  himself  jointly  answerable  for  the 
money.  But  this  rule,  which  does  not  seem  to  have  been  main- 
tained with  entire  uniformity,  is  declared  in  Williams  on  Ex- 
ecutors (6th  Am.  ed.),  1938,  to  have  been  greatly  relaxed  in 
favor  of  executors  ;  and  Lord  Eldon,  in  Shipbrook  v.  RinchiU' 
hrookj  16  Ves.  478,  declares  it  to  have  been  broken  down. 

In  Jay  v.  CcmpbeUy  1  Sch.  &  Lef.  328,  341,  Ldrd  Redes- 
dale  states  the  distinction  thus :  "  If  a  receipt  be  given  for  the 
mere  purposes  of  form,  then  the  signing  will  not  charge  the 
person  not  receiving."  "  The  true  question  in  all  those  cases 
seems  to  have  been,  whether  the  money  was  under  the  control 
of  both  executors.  If  it  was  so  considered  by  the  person  pay- 
ing the  money,  then  the  joining  in  the  receipt  by  the  executor 
who  did  not  actually  receive  it,  amounted  to  a  direction  to  pay 
his  co-executor ; "  "  he  became  responsible  for  the  application 
of  the  money  just  as  if  he  had  received  it."  In  Hovey  v. 
BlOfkemany  4  Ves.  596,  608,  Lord  Alvanley,  the  Master  of  the 
Bolls,  referring  to  the  earlier  rule,  declared  that  he  would  not 
consider  the  fact  that  an  executor  joins  in  the  receipt  as  abso- 
lutely conclusive;  and,  in  Scurfield  v.  ffowes^  3  Bro.  Ch.  91, 
he  stated  his  dissent  from  the  rule,  when  an  executor  joins  in 
signing  a  receipt,  if  it  appears  that  he  joined  for  conformity 
only.  In  M'^Nair^s  Appeal^  4  Bawle,  148,  157,  the  Supreme 
Court  of  Pennsylvania  declares  that  "  there  is  no  good  reason 
for  making  executors  or  administrators  liable  more  than  trus- 
tees for  moneys  which  they  have  never  actually  received, 
merely  because  they  have  joined  in  a  receipt  with  the  co-execu- 
tor or  co-administrator  who  did  receive  it.  The  receipt  when 
proved  must  always  be  ^onA^^r^^  prvma facie  evidence  against 
each  of  the  signers  that  he  received  the  money;  «tnd  if  he 
wishes  to  avoid  the  consequent  liability,  it  will  lie  upon  him  to 
prove  that  it  was  not  received  by  him."  The  weight  of  mod- 
em authority,  both  English  and  American,  is  that  a  joint  re- 
ceipt is  only  presumptive  evidence  that  the  money  came  into 
the  possession  or  under  the  control  of  both.    (Monell  v.  MoneU^ 
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5  Johns.  Cli.  2S3.)  And  this  presumption  may  be  rebutted  hj 
proof  that  the  money  was  in  fact  received  by  one,  and  that  the 
other  joined  only  as  matter  of  form  and  for  the  sake  of  con- 
formity. (See,  also,  Manahan  v.  Gibbons^  19  Johns.  427; 
Ochiltree  v.  Wrightj  1  Dev.  ife  Bat.  Eq.  336 ;  Perry  on  Trusts, 
§g  421-426.) 

It  is  further  contended  that,  even  if  the  defendant  cannot 
be  charged  upon  the  ground  of  his  having  joined  in  the  release 
of  the  mortgage,  and  having  allowed  the  money  due  thereon  to 
be  collect^  and  deposited  by  Wellbrock  alone,  yet  that  the 
finding  of  the  master  in  favor  of  the  plaintiff  is  supported  by 
the  facts  stated  in  the  report,  that,  in  April,  1873,  within  a 
month  after  Wellbrock  received  and  deposited  the  money,  and 
before  the  greater  part  of  it  had  been  drawn  out  again  by  him, 
^'  either  the  defendant  was  warned  and  put  on  his  guard,  as  te&- 
tified  to  by  one  of  the  parties  in  interest,  or  his  suspicions  were 
aroused ; "  and  that  *'  since  that,  whereas  before  that  time  re- 
ceipts for  rent  had  been  given  in  the  name  of  Wellbrock  alone, 
he  insisted  that  thereafter  they  should  be  signed  by  both  of  the 
executors." 

But  this  statement  of  the  master  is  too  meagre  and  ambigu- 
ous to  enable  us  to  come  to  a  satisfactory  conclusion  on  this 
branch  of  the  case ;  and,  for  the  purpose  of  a  fuller  apd  clearer 
ascertaining  and  statement  of  the  facts  and  circumstances  relied 
on  to  charge  the  defendant  by  reason  of  negligence  and  breach 
of  duty  on  his  part  since  the  original  receipt  and  deposit  of  the 
money  by  Wellbrock,  the  case  must  be  recommitted  to  the 
master. 


Liability  of  executor  for  acts  of  co-execntor.— It  is  familiar  law  that 
one  executor  is  not  responsible  for  the  devastavit  of  his  co-executor  anj 
further  than  he  is  shown  to  have  known  or  assented  to  it.  Ajb  a  general  rule, 
each  executor  is  answerable  only  for  so  much  of  the  assets  as  he  leceiTeB. 
Roach  V.  Hubbard,  6  Litt.  (Ey.),  285;  Fennimore  y.  Fennimore,  8  N.  J.  £q. 
292;  Knox  v.  Pickett,  4  Dessaus.  (8.  C.)  199;  Kerr  v.  Waters,  19  Ga.  186; 
Gaultney  v.  Nolan,  88  Miss.  669;  Fisher  y.  Skillman,  18  N.  J.  Eq.  229;  8uth> 
erland  v.  Brush.  7  Johns.  Ch.  17 ;  Whitney  v.  Phcenix,  4  Redf.  (N.  Y.)  180; 
Peter  ▼.  Beverly,  10  Pet.  532;  Kerr  v.  Kirkpatrick,  8  Ired.  Eq.,  187.  Ckm- 
tra,  Girod  y.  Pargood,  11  La.  Ann.  829;  Robinson's  Estate,  7  Phila.  (Ba.)  6t 
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Each  executor  IB  liable  for  his  own  negligence  or  wrongful  act,  and  for 
those  of  his  co-executors  if  he  in  any  way  Join  in  it  or  neglect  to  prevent  it. 
Johnson  ▼.  Corbett,  11  Paige,  265;  Clark  y.  Clark,  8  Id.  152;  Holcombe  y. 
Holcombe,  13  N.  J.  £q.  413;  Weigand's  Appeal,  28  Penn.  St.  471;  Irwin's 
Appeal,  85  Id.  294:  Wood  y.  Brown,  84  N.  Y.  837;  Heath  y.  Allen,  1  A. 
E.  Manh.  442;  Kmcade  y.  Conley,  64  N.  C.  887;  Fulton  v.  Daridson,  8 
Heiflk.  (Tenn.)  614. 

Or  if  he,  in  any  way,  do  any  act  which  enables  his  co-executor  to  act 
fraudulently,  or  if  he  make  him,  actually  or  constructiYcly,  his  agent  to  do 
an  act,  and  he  waste  or  misapply  the  assets,  then  he  becomes  liable  for  the 
wrongful  acts  of  his  co-executor,  though  he  himself  be  without  fault.  Ed- 
monds Y.  Crenshaw,  14  Pet.  166;  Adaif  v.  Brimmer,  74  N.  Y.  689;  Worth  y. 
HcAden,  1  DeY.  &  Bat.  Eq.  109:  Joseph  Black's  Estate,  1  Tucker,  146; 
Fisher  y.  Skillman,  cited  above;  U.  8.  y.  Rose,  2  Cranch's  C.  Ct.  67. 

If  one  executor  permits  a  co-executor,  who  he  knows  to  be  insolvent,  or 
vhom  he  does  not  know  to  be  responsible,  to  take  possession  of  assets,  he  is 
liable.  Croft  v.  Williams,  28  Hun,  102;  s.  c.  88  N.  Y.  885,  and  infra  ;  Gates 
T.  Whetstone,  8  8.  C.  244;  Anderson  v.  Earle,  9  Id.  460;  Clark  v.  Jenkins, 
3  Itich.  Eq.  818. 

Each  executor  is  entitled  to  receive  any  part  of  the  assets,  and  to  collect 
any  of  the  debts,  and  is  accountable  as  executor  for  all  the  money  he  receives, 
though  he  pay  it  over  to  his  co-executor.  8tewart  v.  Conner,  9  Ala.  808 ;  U. 
8.  Y.  Rose,  cited  above. 

In  Pennsylvania,  in  such  a  case,  if  he  have  paid  over  to  his  co-executor 
what  he  received,  he  is  liable  for  it  only  to  creditors,  being  discharged  as  to 
legatees.  Brown's  Appeal,  1  Dall.  811;  McNair's  Appeal,  4  Rawle,  148. 
Contra,  Sterret's  Appeal,  2  P.  &  W.  419. 

But  in  Connecticut  all  the  executors  are  accountable  for  what  any  of  them 
receive.    Knapp  v.  Hanford,  7  Conn.  188. 

Even  though  it  be  received  from  one  of  the  co-executors.  Edmunds  v. 
Crenshaw,  cited  above.  And  it  has  been  so  held  in  New  York.  James  Daly's 
Estate,  1  Tucker,  96. 

An  executor  is  not  liable  in  Kentucky  and  Iowa  for  such  of  the  assets  as 
come  into  the  hands  of  his  co-executor  only.  Moore  v.  Landy,  8  Bibb.  97; 
Xettman  v.  Schramm,  28  Iowa,  621. 

Nor  in  Delaware  for  the  separate  acts  of  his  co-executor.  8tate  v.  Belin, 
3Harr.400. 

If  an  executor  allows  his  co^xecutor  to  retain  the  assets  for  a  long  time, 
without  seeing  to  their  proper  investment,  he  may  be  held  liable.  Hays  v. 
Hays,  8  Tenn.  Ch.  88. 

If  one  executor  having  possession  of  choses  in  action  lose  them  from  a 
failure  to  exercise  ordinary  care,  his  co-executor  is  not  absolutely  liable,  be- 
cause he  is  to  be  held  responsible  for  his  own  negligence  rather  than  for  that 
of  another.    HaU  v.  Carter,  8  Qa.  888. 

If  executors  divide  a  fund  in  their  Joint  possession,  each  taking  part,  one 
»  responsible  for  any  misappropriation  by  the  other.  Ducommun's  Appeal, 
17  Penn.  268. 

Vol.  n.— 17 
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If  the  will  direct  that  one  of  the  executors  haye  posseflsion  of  the  prop- 
erty, a  co-executor  is  not  liable  for  a  misappropriation,  unless  he  consent  to 
it.    Van  Pelt  v.  Veighte,  14  N.  J.  207. 

Co-administrators  are,  in  law,  but  one  person.  A  receipt  from  one  to  the 
other  is  not  a  legal  voucher,  or  of  any  legal  effect  They  cannot  by  mutual 
receipts  release  each  other  from  responsibility.  Black's  Estate,  1  Tucker, 
146;  Scruggs  v.  Driver's  Ex'rs,  81  Ala.  274. 

The  acts  of  one  co-executor  are  the  acts  of  all.  Their  action  is  Joint  and 
entire.    Wilkerson  y.  Wootten.  28  Ga.  668;  Oilman  y.  Healey,  66  Me.  120. 

If  a  legatee  take  the  note  of  one  of  two  co-executors  as  security  for  the 
payment  of  his  legacy  the  other  executor  is  discharged.    81  Gkt.  664. 

An  executor  who  permits  his  co-executor  to  act  as  receiver,  without 
proper  supervision,  is  liable  for  what  he  does.  Gressman's  Appeal,  2  Phila. 
76;  Hess'e  Estate,  Id.  243. 

If  executors  unite  in  selecting  an  agent  they  are  liable  Jointly  for  his  mis- 
conduct.   Brown's  Accounting,  16  Abb.  Pr.  (N.  S.)  467. 

An  executor  may  act  as  clerk  for  his  co-executor  at  a  sale  of  the  testator's 
goods,  and  even  receive  notes  payable  to  himself  and  co-executor  as  exec- 
utors, without  incurring  any  liability  as  executor,  provided  he  acted  merely 
as  agent,  and  never  had  actual  possession  and  control  of  any  of  the  assets. 
Young  v.  Wickliffe,  7  Dana,  449. 

A  co-executor  can  no  more  be  made  personally  liable  by  the  newpromifie 
of  another  executor  than  in  any  other  matter  where  the  validity  of  the  act 
of  the  individual  executor  in  binding  the  estate  may  be  unquestioned.  Shreve 
V.  Joyce,  86  N.  J.  Law,  44. 

How  far  an  executor  is  liable  for  the  acts  of  his  co-executor  depends  very 
much  upon  the  circumstances  of  each  case.  Noland  y.  Calvit,  12  Smed.  & 
M.  278;  Fonte  v.  Horton,  86  Miss.  860;  Clarke  v.  Blount,  2  Dev.  Eq.  61. 

If  there  be  a  Joint  administration  of  the  estate,  each  is  surety  for  the 
other,  and  responsible  for  the  proper  execution  of  the  whole  trust.  Kincade 
v.  Kincade,  64  N.  C.  887;  De  Haven  v.  Williams,  80  Penn.  St  480 ;  Roberts 
v.  Thomas,  82  Ga.  81 ;  Fonte  v.  Horton,  cited  above ;  Andr6  v.  Rachal,  3 
La.  Ann.  674. 

Where  executors  Jointly  settle  the  final  balance  they  are  Jointly  liable  for 
the  balance  so  ascertained.    Laroe  v.  Douglass,  2  Beas.  (N.  J.)  808. 

If  the  bond  be  Joint,  each  is  liable  thereon  as  principal,  and  they  are  sure- 
ties each  for  the  other,  both  to  creditors  and  legatees.  Newton  v.  Newton. 
68  N.  H.  687;  South  v.  Hay,  8  T.  B.  Mon.  88;  Anderson  v.  Miller,  6  J.  J. 
Marsh.  668;  Jeffries  v.  Lawson,  89  Miss.  791;  Moore  v.  Stote,  49  Indiana, 
668;  Pearson  v.  Darrington,  82  AJa.  227.  Otmtra,  Turner  v.  Wilkins,  56 
Ala.  178. 

On  such  a  bond  each  is  also  surety  for  the  rest  as  to  the  sureties  on  the 
bond,  and  is,  as  to  them  also,  primarily  liable.  Ames  v.  Armstrong,  106 
Mass.  16;  Pritchard  v.  State,  84  Indiana,  187;  Overton  v.  Owens,  17  Mo 
463 ;  Newton  v.  Newton,  cited  above.  ChfUra,  Collins  v.  Carlisle,  7  Ben. 
(Mo.)  18 ;  Morrow  v.  Peyton,  8  Leigh,  64. 
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HiGGIKS  VS.  DWBN, 

[100  Illinois,  664.] 

PbESUHPTION   of  DISPOSTriON   OP    ENTIRE    ESTATE. — DeVISB  OP 

LANDS    m    OEBTAIN    LOOALITIBS. 

A  devise  of  all  "properties,  real  and  personal,  of  every  description,  in  the  city  of 
Chicago,  county  of  Cook,  and  in  Ogle  coonty.  State  of  Illinois ;  also  all  money 
and  properties  which  may  hereafter  come  to  me,"  will  pass  real  estate  outside 
the  dty  of  Chicago,  and  in  Cook  connt/. 

The  presomption  is  that  a  testator  intends  to  dispose  of  his  whole  estate. 

Appeal  from  the  Appellate  Court  of  the  First  District. 

Tariff.  HigginSj  appellant  in  person. 
James  Darlon^  for  appellees. 

Walkeb«  J.  This  was  a  bill  for  a  specific  performance  of 
a  contract  ior  the  sale  and  purchase  of  forty- two  acres  of  land 
in  Cook  county.  The  vendor  tendered  a  deed,  and  the  pur- 
chaser was  willing  to  receive  it  and  pay  for  the  land  if  he  could 
obtain  a  perfect  title,  but  denies  that  the  vendor  can  make  such 
a  title. 

There  are  no  disputed  facts  in  the  case,  and  it  all  depends 
on  the  question  whether  James  G.  Dwen  took  title  to  this  land 
by  the  will  of  his  wife,  Ellen  L.  Dwen,  deceased.  The  circuit 
court  held  he  did,  and  the  decree  was  afiSrmed  on  appeal  to  the 
Appellate  Court  for  the  First  District,  and  the  case  is  brought 
by  appeal  to  this  court. 

The  controversy  grows  out  of  the  construction  of  this  clause 
of  the  will :  ^'  I  give  and  bequeath  to  my  husband,  James  6. 
Dwen,  all  moneys  and  properties,  real  and  personal,  of  every 
description,  in  the  city  of  Chicago,  county  of  Cook,  and  in 
Ogle  county,  State  of  Illinois ;  also,  all  money  and  properties 
which  may  hereafter  come,  to  me,  by  reason  of  will  or  other- 
wise, he  to  pay  all  my  just  debts,"  etc. 

On  the  one  side  it  is  claimed,  that  the  true  meaning  of  the 
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language  gives  Dwen  only  the  property  in  the  city  of  Chicago 
and  in  Ogle  county,  and  not  in  Cook  county  outside  of  the 
limits  of  the  city.  On  the  other  hand  it  is  claimed,  that  title 
to  all  real  estate  situated  in  the  city,  and  in  Cook  county  out- 
side of  the  city,  as  well  as  any  situated  in  Ogle  county,  passed 
to  the  devisee,  under  the  language  of  the  will.  This  is  the 
question  presented  for  determination  by  this  record. 

The  question  may  not  be  altogether  free  from  doubt,  but 
we  are  of  opinion  the  latter  view  is  correct.  The  language 
will  bear  that  construction  equally  well,  if  not  better,  than  the 
other.  Testatrix  held  real  estate  in  the  city,  and  in  Cook 
county  out  of  the  city,  also  in  Ogle  county,  and  on  considering 
the  clause  the  intention  seems  to  have  been  to  devise  the 
entire  property  of  testatrix  to  her  husband.  Had  such  not 
been  the  case,  after  using  the  language  employed  som^  reser- 
vation or  exception  would  have  been  made  to  exclude  snch 
an  apparent  intention.  The  first  member  of  the  clause  gives 
"  all  moneys  and  properties,  real  and  personal,  of  every  de- 
scription." Had  it  stopped  here,  no  doubt  could  have  existed 
that  the  intention  was  to  invest  the  devisee  with  all  of  her 
property,  of  every  description,  wherever  situated.  The  fur- 
ther clause,  "  also  all  money  and  properties  which  may  here- 
after come  to  me,  by  reason  of  will  or  otherwise,"  etc.,  seems 
clearly  to  manifest  an  intention  to  devise  all  of  her  property  to 
him.  These  general  descriptions  are  sufficient  to  have  that 
effect,  and  show  such  an  intention. 

Nor  does  the  local  or  special  description  of  the  location  or 
situation  of  the  property  overcome  the  general  description. 
To  upset  or  overcome  this  general  description,  and  to  repel  the 
intention  it  implies,  language  equally  clear  should  have  been 
employed  in  the  local  description.  It  is  presumed  that  a  tes- 
tator, when  he  makes  and  publishes  his  will,  intends  to  dispose 
of  his  whole  estate,  unless  the  presumption  is  rebutted  by  its 
provisions,  or  evidence  to  the  contrary.  Smith  v.  Smithy  17 
Gratt.  268 ;  Irwin  v.  2^n€,  15  W.  Va.  646. 

Applying  that  presumption  in  this  case,  if  testatrix  did  not 
intend  to  devise  the  real  estate  eutside  of  the  city,  but  in  Cook 
county,  to  her  husband,  she  would  in  all  probability  have  de- 
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vised  it  to  some  one  else.  The  fact  that  she  made  a  will,  is  a 
strong  presumption  that  she  intended  to  and  did  dispose  of  the 
whole  of  her  estate.  This  presumption  is  strengthened  from 
the  fact  that  language  was  employed  that  reasonably  bears  that 
construction,  and  no  clause  in  the  will  contradicts  it. 

We  are,  after  a  careful  consideration  of  the  question,  of 
opinion  that  the  land  outside  of  the  city  in  Cook  county  passed 
by  the  will  to  James  G.  Dwen,  precisely  as  did  the  city  proper- 
ty and  the  property  in  Ogle  county. 

The  decree  of  the  Appellate  Court  is  therefore  affirmed, 

Decree  affirmed. 


See  Oriscom  ▼.  EreiiB,  1  Am.  Prob.  R  180 ;  Moreland  ▼.  Brady,  1  Id.  441. 


PaTBIOK  V8.  Mobehbad. 

[80  North  Carolina,  62.] 

Life  estate  wrrn  power  of  DisposmoN  of  fee. — Bolb  ik 

Shelley's  oase. 

a  testator  gaye  to  his  grandson  James,  a  certain  plantation  '*  to  hold  during  his 
lifetime,  and  if  it  shall  so  happen  that  he  has  any  lawfal  heirs,  I  giye  it  to 
them  or  any  of  them  that  he  may  think  proper ;  aad  should  it  so  happen  that 
he  dies  without  any  lawful  issue  for  the  land  to  be  equally  divided  among  all 
my  grandchildreo."  At  the  time  of  ezecntiug  the  will  testator  had  a  son  and 
daughter  who  had  children  liying.  Beld,  that  James  was  then  single  but  sub- 
sequently married  and  had  children.  James  took  a  life  estate  only,  and  the 
remainder  in  fee  vestod  in  his  children  as  purchasers. 

CoNTBovEBST  withont  action  for  the  construction  of  a  will. 

James  Patrick,  Senior,  died  in  1835,  leaving  a  will  dated 
March  28th,  in  that  year,  which  was  probated  at  the  ensuing 
May  term  of  the  county  court. 

The  material  portion  of  his  will  is  set  out  in  the  opinion. 
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At  the  time  of  the  testator's  death,  James  D.  Patrick  was 
an  infant  abont  fourteen  years  of  age  and  unmarried.  He 
died  about  the  first  of  May,  1879.  About  the  year  1849  or 
1850,  several  creditors  recovered  judgments  against  him 
amounting  to  some  $579,  upon  which  executions  issued  and 
were  levied  upon  the  land  in  controversy,  and  the  interest 
of  the  said  James  D.  in  the  same  was  sold  by  the  sheriff  and 
bought  by  James  T.  Morehead,  Sen.  (deceased),  and  John  A. 
Gilmer  (deceased),  and  Gilmer  conveyed  his  interest  in  the 
land  to  Morehead,  Sen. 

The  court  below  decided  in  favor  of  defendants. 

E.  S,  Martifij  for  plaintiffs. 

Ashe,  J.  This  case  comes  up  by  appeal  from  a  judgment 
rendered  in  the  court  below  on  a  statement  of  facts  agreed 
upon  by  counsel  in  a  controversy  submitted  without  action. 
The  statement  contains  the  following  clause  in  the  last  will 
and  testament  of  James  Patrick,  Sen.,  namely :  '^  I  give  to  my 
grandson  James  D.  Patrick,  the  plantation  known  as  the  old 
'  Iron  Works,'  containing  about  eight  hundred  acres  of  land,  to 
hold  during  his  lifetime,  and  if  it  shall  so  happen  that  he  has 
any  lawful  heirs,  I  give  it  to  them  or  any  of  them  that  he  may 
think  proper ;  and  should  it  so  happen  that  he  dies  without 
any  lawful  issue,  for  the  land  to  be  equally  divided  between  all 
my  male  grandchildren." 

The  plaintiffs  claim  that  James  D.  Patrick,  their  father, 
under  the  third  clause  of  his  grandfather's  will,  took  a  life 
estate  in  the  land,  and  they,  the  remainder  in  fee  simple  after 
his  death ;  and  that  the  sheriff's  deed  to  Morehead  and  Gilmer 
conveyed  only  the  interest  of  James  D.  Patrick,  which  termi- 
nated at  his  death  on  the  first  of  May,  1879.  The  defendants, 
on  the  other  hand,  resist  this  construction  of  the  will,  and  claim 
that  James  D.  Patrick,  by  the  devise  to  him,  acquired  an  abso- 
lute estate  in  the  land,  and  that  they,  as  heirs  of  James  T.  More- 
head,  deceased,  have  the  fee  simple  title.  And  we  are  now 
called  upon  to  determine  the  true  construction  of  the  above 
recited  clause  in  the  will  of  James  Patrick,  Sen.,  and  to  decide 
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whether  James  D.  Patrick  took  thereby  an  estate  in  fee  simple 
or  only  an  estate  for  life  with  remainder  to  his  children  or  de- 
scendants. 

It  is  the  well  settled  mle  in  the  judicial  construction  of 
wills,  that  the  intention  of  the  testator  shall  prevail  unless 
it  contravenes  some  established  principle  of  law.  It  is  there- 
fore  our  duty  to  ascertain  what  the  intention  of  the  testator 
was,  and  to  effectuate  that  intention  if  warranted  by  law  in  so 
doing. 

There  perhaps  is  no  branch  of  the  law  that  has  given  rise 
to  more  conflicting  decisions,  or  a  greater  display  of  legal  learn- 
ing, than  the  application  of  the  rule  in  Shelley^ 8  case  to  the 
construction  of  deeds  and  wills.  But  fortunately,  in  this  case, 
we  are  not  compelled  to  grope  our  way  through  the  mist 
with  which  the  subject  has  been  envelojped  by  the  many  clash- 
ing decisions,  to  reach  what  we  conceive  to  be  the  correct  inter- 
pretation of  the  wiU  under  consideration.  A  few  decisions  of 
our  own  court  with  some  others  lead,  we  think,  to  a  satisfactory 
solution  of  the  question. 

It  has  been  settled  upon  unquestionable  authority,  that  if 
an  estate  be  given  by  will  to  a  person  generally  with  a  power 
of  disp>08ition  or  appointment,  it  carries  the  fee ;  but  if  it  be 
given  to  one  for  life  only  and  there  is  annexed  to  it  such  a 
power,  it  does  not  enlarge  his  estate,  but  gives  him  only  an 
estate  for  life. 

In  the  case  of  Jackson  v.  JSobbinSj  16  Johnson's  Rep.  537, 
the  court  say  :  ^^  We  may  lay  it  down  as  an  incontrovertible 
rule  that  where  an  estate  is  given  to  a  person  generally  or  in- 
definitely with  a  power  of  disposition,  it  carries  a  fee,  and  the 
only  exception  to  the  rule  is  where  the  testator  gives  to  the 
first  taker  an  estate  for  life  only,  by  certain  and  express  words, 
and  annexes  to  it  a  power  of  disposition.  In  that  particular 
and  special  case,  the  devisee  for  life  will  not  take  an  estate  in 
fee,  notwithstanding  the  distinct  and  naked  gift  of  a  power  of 
disposition  of  the  reversion." 

In  this  State,  in  the  case  of  Alexander  v.  Cunningham^  5 
Ired.  430,  which  was  a  petition  for  dower,  depending  upon  the 
construction  of  a  will  which  read,  "  I  will  to  my  son,  M.  W. 
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Alexander,  all  my  estate,  real  and  personal,  for  his  use  and 
benefit,  and  then  to  be  divided  off  and  distributed  among  his 
children,  as  he  may  think  proper,  that  is  to  say,  my  land  to  be 
used  by  him  and  the  profits  thereof  to  be  to  him,  but  the  land 
to  be  by  him  divided  and  distributed  as  he  may  think  proper,'' 
Chief  Justice  Ruffin  in  delivering  the  opinion  of  the  court, 
said  :  ^'  We  are  of  the  opinion  that  the  son  took  bat  an  estate  for 
life,  with  the  power  of  dividing  the  land  and  the  other  proper- 
ty within  his  lifetime  or  at  his  death  among  his  children  as 
purchasers  from  the  testator ;  and  that  until  such  an  appoint- 
ment, the  remainder  in  fee  either  vested  in  the  children,  or  de- 
scended to  the  heirs  of  the  testator.  It  is  very  dea/r  that  where 
there  is  an  express  estate  for  life  to  one^  and  a  power  to  him  to 
appoint  the  estate  among  certain  persons^  the  first  taker  gets  hut 
an  estaiefor  life^^  Same  principle  in  Sugden  on  Powers,  15 
Law  Lib.  66 ;  Bass  v.  Bass,  78  N.  C.  374. 

It  is  true  the  word  employed  in  the  will,  in  Alexander  v. 
Cunningham,  was  ^^  children,"  bat  that  does  not  affect  the  ap- 
positeness  of  the  authority,  for  it  is  evident  the  testator  in  this 
will  did  not  use  the  words  "  lawful  heirs "  in  their  technical 
sense,  but  as  synonymous  with  issue  or  children.  The  father, 
the  brothers  and  sisters,  and  aunt  of  James  D.  Patrick  were 
all  alive  at  the  date  of  the  will.  Several  of  them  were  the  objects 
of  the  testator's  bounty.  He  knew  if  James  D,  died  imme- 
diately after  the  publication  of  his  will  that  his  brothers  and 
sisters  would  be  his  heirs,  and  the  very  male  grandchildren,  to 
whom  the  estate  was  devised  in  the  event  of  James  D.  Pat- 
rick's dying  without  issue,  would  have  been  his  heirs,  if  aU 
others  standing  in  nearer  degree  had  died  before  him.  If  he 
meant  heirs  general,  why  say  "  if  it  should  so  happen  that  he 
has  any  lawful  heirs,"  &c.,  knowing  at  the  time  that  the  persons 
were  then  living  who  must  be  his  lawful  heirs,  in  the  event  of 
his  dying,  and  that  he  must  continue  to  have  such  heirs,  ao  long 
as  those  to  whom  the  land  was  limited  in  remainder  continued 
to  live.  The  words  "  if  it  shall  so  happen,"  &c.,  refer  to  the 
future,  not  to  the  class  of  heirs  the  devisee  then  had,  but  to  a 
class  yet  to  come  into  existence,  and  who  could  only  be  com- 
posed of  his  lineal  descendants.    If  this  be  so,  and  we  think  it 
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18  too  plain  to  admit  of  controversy,  then  the  will  shoald  be 
constmed,  as  reading,  I  give  nnto  mj  grandson,  James  D.  Pat- 
rick, the  plantation,  &c.,  to  hold  daring  his  lifetime,  and  if  it 
should  so  happen  that  he  has  any  heirs  of  his  body,  I  give  it  to 
them,  or  any  of  them  that  he  may  think  proper,  &c.  And  if 
the  devise  had  stopped  with  the  words  "  1  give  it  to  them,"  it 
wonld  have  been  a  case  clearly  falling  within  the  rale  in  Shd- 
%'«  case,  and  by  operation  of  the  act  of  1784,  the  defendants 
wonld  have  a  title  in  fee  simple.  Bat  the  superadded  words 
**or  any  of  them  that  he  may  think  proper,"  have  an  important 
bearing  upon  the  question  of  interpretation,  and  we  think  pre- 
vent the  application  of  the  rale. 

In  AUen  v.  Pass^  4  Dev.  &  Bat.  77,  Judge  Gaston  used  the 
following  language:  '^ Before  the  application  of  the  rule  in 
Skelley's  case,  it  is  always  proper  firat  to  ascertain  whether,  on 
the  true  interpretation  of  the  words  of  the  gift,  there  is  a  limi- 
tation of  the  inheritance  in  remainder  to  the  heirs,  or  to  the 
heirs  of  the  body,  of  one  to  whom  a  precedent  estate  is  given — 
each  a  limitation  does  exist  when  the  limitation  is  to  them  in 
the  quality  of  heirs — embracing  the  same  number — ^in  succes- 
sion of  objects  and  conferring  the  same  extent  of  interest,  as 
wonld  be  embraced  and  conferred  when  the  inheritance  has 
been  limited  to  the  ancestor."  He  proceeds  to  say  that  when 
these  requisites  are  embraced  in  the  terms  of  a  devise,  the  rule 
in  SheUey^s  case  applies.  Bat  he  adds :  ^'  On  the  other  hand, 
as  the  law  will  not  entrap  men  by  words  incautiously  used,  if 
in  the  limitation  of  a  remainder  by  any  instrument  of  convey- 
ance, the  phrase  h^irs  or  heirs  of  the  body  be  expressed,  but  it 
is  unequivocally  seen  that  the  limitation  is  not  made  to  them 
in  that  character,  bat  simply  as  a  number  or  class  of  individ- 
uals thus  attempted  to  be  described,  then  the  whole  force  of 
the  phrase  is  restricted  to  this  designation  or  description — it 
shall  have  the  same  operation  as  the  words  would  have,  of 
which  it  is  the  representative ;  there  is  not  in  fact  a  limitation 
to  heirs,  and  of  couree  there  is  no  room  for  the  application  of 
the  rule." 

And  in  the  more  recent  case  of  Ward  v.  Jones,  5  Ired. 
Eq.  400,  Chief  Justice  Peareon  says :  "  The  rule  in  SheUey^s 
case  only  applies  where  the  same  persons  will  take  the  same 
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estate,  whether  they  take  by  descent  or  purchase ;  in  which 
case  they  are  made  to  take  by  descent,  it  being  more  favor- 
able to  dower,  to  the  feodal  incidents  of  seignories,  and  to 
the  rights  of  creditors,  that  the  first  taker  should  have  an 
estate  of  inheritance ;  but  where  the  persons  taking  by  par- 
chas.e  would  be  different  or  haye  different  estates,  then  they 
would  take  by  descent  from  the  first  taker,  the  rule  does  not 
apply,  and  the  first  taker  is  confined  to  an  estate  for  life,  and 
the  heirs,  heirs  of  the  body,  or  issue  in  wiUs,  take  as  purchasers/^ 

In  our  case  it  was  by  no  means  certain,  when  the  will  wag 
made,  whether  one  or  more  or  all  of  the  issue  which  Jas.  D. 
Patrick  might  happen  to  have,  would  take  the  estate.  It  was 
in  his  power,  if  he  would  have,  as  he  did,  more  than  one  child, 
to  giye  the  land  to  one  of  them ;  and  that  one  would  not  have 
taken  the  same  estate  which  he  would  have  taken  if  the  land 
had  come  to  him  by  descent,  for  in  the  latter  case  he  would 
have  taken  as  tenant  in  common  with  his  brothers  and  sisters, 
but  as  appointee  the  whole  estate  would  have  vested  in  him ; 
and  we  do  not  conceive  that  it  can  make  any  difference  that  the 
power  has  not,  in  fact,  been  exercised.  It  is  the  existence  of 
the  power  that  affected  the  quality  of  the  estate.  It  could  not 
be  foreseen  whether  it  would  be  exercised  or  not,  but  it  was 
enough  to  prevent  the  application  of  the  rule,  that  the  limita- 
tion to  the  heirs  of  the  devisee  was  coupled  with  a  power,  the 
exercise  of  which  would  prevent  them  from  taking  the  'same 
estate  they  would  have  taken  if  the  land  had  come  to  them  by 
descent  from  him. 

Upon  the  authorities  above  cited,  and  the  deductions  we 
have  drawn  from  them,  we  are  of  the  opinion  that  the 
judgment  rendered  in  the  court  below  was  erroneous  and  that 
the  plaintiffs  are  entitled  to  the  land  described  in  the  pleadings 
in  fee  simple.  The  judgment  of  the  Superior  Court  of  Rock- 
ingham is  therefore  reversed  and  judgment  must  be  rendered 
in  this  court  in  behalf  of  the  plaintiffs. 

Error,    Reversed. 


See,  as  involving  the  role  in  SheUey's  case,  SUllwell  v.  Enapper,  1  Am. 
Prob.  R  211. 
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Maknbbs  vs.  Philadelphia  Libbaby  Oompany. 

Penn.  St.  165.] 


Charitable  use. — Condition  in  bi!()ue8T  for  librart  to  ex- 
oludb  certain  books  and  publish  others  claimed  to  be 

ATHEISTICAL. 

A  direction  that  the  tnuteee  of  a  pablic  library  shall  not  exclude  any  book  be- 

caofle  of  its  differing  from  the  conventional  notions  on  the  subjects  of  theolo^, 

morals,  medicine,  etc,  does  not  avoid  the  trust ;  it  is  a  negative  recommends- 

tion  only. 
A  direction  to  pnbUsh  certain  works  wldch  are  averred  to  be  atheistic,  coupled 

with  a  gift  to  found  and  endow  a  library,  does  not  avoid  the  gift;  it  is  not  a 

coodition  precedent,  and  if  illegal,  it  will  be  disregarded, 
^liere  a  charity  is  a  residuary  devisee  of  land,  a  purchase  by  the  testator,  within 

thirty  days  of  the  testatoi^s  decease,  though  expressly  in  trust  for  that  charity, 

pasKS  to  the  charity  as  residuary  devisee. 

Appeal  from  the  Court  of  Common  Pleas  of  Philadelphia 
county. 

Bill  in  equity  to  contest  the  validity  of  trusts  and  devises 
in  the  will  and  codicils  of  Dr.  James  Rush,  deceased. 

By  his  will,  dated  in  1866,  Dr.  Rush  (Jevised  the  whole  of 
his  estate,  after  payment  of  debts,  annuities  and  legacies,  to  H. 
J.  Williams,  in  trust,  to  select  and  purchase  a  lot  and  erect 
thereon  a  building,  according  to  directions  to  be  given  by  the 
testator ;  and  upon  its  completion,  to  convey  the  same  to  the 
Library  Company  of  Philadelphia,  for  the  uses  of  their  library. 
Proviso,  that  before  conveyance,  the  library  company  should 
bind  themselves  to  certain  conditions  not  important  to  be  here 
stated.  And  also,  in  trust,  to  assign  the  residue  of  the  assets 
to  the  company,  upon  certain  trusts  as  to  administration,  the 
surplus  income  to  be  applied  to  the  increase  and  extension  of 
the  library. 

By  the  first  codicil  of  1866,  he  directed  that  certain  rules 
for  administration  should  be  inserted  in  the  act  of  assembly, 
which  would  be  required  to  carry  out  the  provisions  of  the 
will.  He  then  added  a  clause,  which  is  set  out  in  the  judg- 
ment of  the  court,  on  which  the  charge  of  immorality  turns. 
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And  also  a  clanse,  directing  the  devisee,  on  the  refusal  of  the 
library  company  to  accept,  or  their  failure  to  comply  with,  the 
preliminary  stipnlations,  to  found  and  endow  a  library,  with 
the  estate  devised  to  him ;  and  added  that  the  annuities,  a£ 
they  fall  in,  wiU  be  amply  sufficient  for  the  legitimate  purposes 
of  a  library. 

He  remarked,  that  he  was  compelled  to  make  his  will  by 
separate  instruments,  lest  by  his  declaration  a  month  after  a 
formal  and  harmonious  testamentary  disposition,  it  should  be 
avoided. 

By  a  codicil  of  1867,  he  directed  that  the  whole  of  his 
residuary  estate  should  be  expended  on  the  purchase  of  the  lot 
and  erection  of  the  building,  leaving  the  library  company  only 
a  sufficient  income  to  defray  ordinary  and  strictly  appropriate 
expenses.  He  then  directed  that  every  ten  years  or  oftener, 
editions  of  his  works  should  be  published  exactly  as  he  left 
them.  And  then  declared  the  library  company  a  trustee  for 
the  objects  and  purposes  of  his  will ;  and  gave  certain  visito- 
rial  powers  to  a  commercial  institution  in  this  city  and  to  all 
citizens.  • 

All  these  documents  were  admitted  to  probate  in  May,  1861>. 
The  bill  was  filed  in  March,  1878. 

The  defendants  demurred,  and  the  court  below  sustained 
the  demurrer. 

F.  Carroll  Brewster  and  Wm,  A.  Porter y  for  appellants. 

W.  fl.  Ha/iole  and  Ji.  C.  McMurtrie^  for  the  library  com- 
pany. 

Paxson,  J.  This  was  a  bill  in  equity  filed  in  the  court 
below  by  Robert  Manners,  of  London,  one  of  the  heirs-at-law 
of  Dr.  James  Eush,  deceased,  against  Henry  J.  Williams  and 
Tlie  Library  Company  of  Philadelphia.  Subsequently  Eliza- 
beth Murray  Eush,  a  daughter  of  James  Murray  Eush,  de- 
ceased, and  a  grand-niece  of  the  said  James  Eush,  upon  appli- 
cation to  the  court  below,  was  allowed  to  become  a  party 
plaintiff.     The  defendant  Williams  was  the  executor  of  the  last 
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will  and  testament  of  Dr.  Ensh,  and  the  defendant  corporation 
was  the  residaaiy  legatee  nnder  his  will,  and  the  recipient  of 
nearly  the  whole  of  his  large  estate.  The  object  of  the  bill, 
briefly  stated,  was  to  recover  from  the  defendants  the  residuary 
estate,  and  the  court  below  was  asked  to  declare  that  the  pro- 
Tisions  of  the  testator's  will  in  regard  to  the  Philadelphia  Li- 
brary were  impracticable  and  impossible  of  execution,  or  if  ca- 
pable of  execution,  that  they  were  contrary  to  public  policy 
and  sound  morals,  and  that  the  defendant  Williams  be  declared 
a  trustee  for  plaintiff.  The  defendants  filed  separate  demurrers, 
upon  which  issue  was  joined.  The  demurrers  were  sustained, 
and  the  bill  dismissed,  with  costs.  It  is  the  appeal  from  this 
decree  we  are  now  called  upon  to  consider. 

We  need  not  dwell  at  length  upon  that  part  of  the  bill 
which  charges  that  the  provisions  of  the  will  are  impossible  of 
execution.  The  argument  upon  this  branch  of  the  case  rests 
upon  the  fact  that  the  testator,  in  and  by  the  last  codicil  to  his 
will,  directed  that  the  "  whole  remainder"  of  his  estate  should 
be  expended  ^'  in  the  purchase  of  a  lot  and  the  erection  of  the 
library  building,  construction  of  book-cases,  &c.,  leaving  the 
said  company  only  an  income  sufficient  to  defray  the  ordinary 
and  strictly  appropriate  expenses  of  such  an  institution."  It 
was  urged  that  here  was  a  direction  for  the  construction  of  a 
magnificent  shell  without  any  provision  to  purchase  books; 
that  to  erect  a  building  of  the  character  indicated,  and  line  its 
walls  with  shelves  upon  which  no  books  could  ever  be  placed, 
would  not  be  creating  a  library,  but,  on  the  contrary,  would 
defeat  the  very  object  the  testator  had  in  his  mind,  and  would 
serve  no  useful  purpose  which  a  court  of  equity  would  be  un- 
der a  duty  to  enforce  as  against  the  heir-at-law.  It  is  sufficient 
to  say,  by  way  of  answer  to  this,  that  the  allegation  of  want  of 
funds  to  sustain  the  library  is  unfounded.  The  codicil  relied 
on  by  the  plaintiffs  provides  that  the  annuities,  amounting  to 
$10,400,  shall  be  applied  to  the  support  of  the  library  as  they 
shall  respectively  fall  in.  In  addition,  this  was  the  gift  of  a 
building  to  a  library  company  already  organized,  which  had 
been  in  existence  for  many  years,  and,  as  we  learn  from  the 
will  of  Dr.  Eush,  with  funds  and  income  of  its  own.     The 
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chief  object  of  the  testator  was  to  enlarge  the  scope  of  a  char- 
ity already  in  existence,  not  to  found  a  new  one.  It  cannot  be 
fierioosly  contended  that  the  devise  of  a  building  to  a  library 
company  for  the  safe  keeping  and  convenient  use  of  its  books 
is  void  or  incapable  of  execution,  because  unaccompanied  with 
the  bequest  of  a  fund  to  purchase  books,  pay  the  taxes,  or  pro- 
vide for  any  of  the  other  expenses  of  such  institutions. 

The  entire  weight  of  the  able  arguments  on  behalf  of  the 
plaintiffs  was  brought  to  bear  upon  the  single  point,  that  to 
carry  out  the  provisions  of  the  will  of  Dr.  Rush  would  be  con- 
trary to  every  principle  of  good  morals  and  religion,  and  against 
the  policy  of  the  law ;  the  amended  bill  expressly  charging 
*^  that  the  works  directed  by  the  said  Dr.  James  Rush  to  be 
published  every  ten  years,  and  earlier  and  oftener  if  called  for, 
in  the  paper  writing  dated  April  18th,  1867  (last  codicil),  con- 
tain infidel  and  atheistical  sentiments,  teachings  and  ailments, 
and  that  said  works  deny  the  truths  of  the  Christian  religion, 
and  of  revelation,  and  the  existence  of  a  God ;  and  the  plaintiff 
charges  that  the  effect  of  carrying  out  and  executing  said  trust 
would  be  the  propagation  of  infidel  and  atheistical  doctrines, 
and  would  be  contrary  to  good  morals  and  to  law.''  The 
amendment  containing  the  foregoing  grave  averments  was  filed 
in  the  court  below  after  the  case  had  been  argued  and  the  day 
before  it  was  decided.  The  defendants  contend  that  it  was 
filed  irregularly,  and  ought  not  to  be  considered  here.  Tet  it 
comes  up  regularly,  no  motion  has  been  made  here  or  in  the 
court  below  to  purge  the  record,  and  for  the  purposes  of  this 
case  we  shall  consider  it  as  before  us,  without,  however,  decid- 
ing any  question  of  its  regularity.  The  only  other  matter  re- 
lied on  by  the  plaintiffs  to  sustain  their  position  is  the  fifth 
section  of  the  first  codicil  of  the  testator's  will,  which  is  as 
follows : 

^'  I  do  not  wish  that  any  work  should  be  excluded  from  the 
library  on  account  of  its  difference  from  the  ordinary  or  con- 
ventional opinions  on  the  subjects  of  science,  government,  the- 
ology, morals  or  medicine,  provided  it  contains  neither  ribaldry 
nor  indecency." 

Following  immediately  after,  in  the  same  section  of  the 
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same  codicil,  the  testator  adds,  evidently  in  explanation  and 
vindication  of  the  above,  the  following : — 

^'  Temperate,  sincere  and  intelligent  inquiry  and  discussion 
are  only  to  be  dreaded  by  the  advocates  of  error.  The  truth 
need  not  fear  them,  nor  do  I  wish  the  Eidgway  Branch  of  the 
Philadelphia  Library  to  be  encumbered  with  the  ephemeral 
biographies,  novels  and  works  of  fiction  or  amusement,  news- 
papers or  periodicals,  which  form  so  large  a  part  of  the  current 
literature  of  the  day.  The  great  object  of  a  public  library  is 
to  bring  within  the  reach  of  the  reader  and  student  works 
which  private  collections  do  not  and  cannot  contain,  and  which 
in  no  other  way  could  be  accessible  to  the  public.  Its  excel- 
lence will  depend,  not  upon  the  number  of  its  volumes,  but 
upon  their  intrinsic  value ;  and  I  wish  this  principle  to  be  car- 
ried out  by  the  managers,  who,  I  hope,  wiU  never  be  influenced 
by  the  too  common  ambition  for  mere  numerical  superiority." 

The  plaintiffs  contend  that  the  will  and  codicils  of  Dr.  Kush 
contain  a  foundation  for  atheism  and  infidelity ;  that  the  law, 
while  tolerating  the  freest  discussion,  will  never  lend  its  hand 
for  the  protection  and  support  of  immorality ;  that  in  a  land 
where  religion  and  sound  morals  are  recognized  as  the  founda- 
tion stones  of  government,  no  trust  can  exist  for  the  protection 
of  that  which  destroys  the  State. 

No  fault  is  found  with  this  statement  of  the  law.  It  may 
be  regarded  as  settled  in  Pennsylvania,  that  a  court  of  equity 
will  not  enforce  a  trust  where  its  object  is  the  propagation  of 
atheism,  infidelity,  immorality  or  hostility  to  the  existing  form 
of  government.  A  jnan  may  do  many  things  while  living 
which  the  law  will  not  do  for  him  after  he  is  dead.  He  may 
deny  the  existence  of  a  God,  and  employ  his  fortune  in  the 
dissemination  of  infidel  views,  but  should  he  leave  his  fortune 
b  trust  for  such  purposes,  the  law  will  strike  down  the  trust 
as  contra  honos  mores.  We  need  not  elaborate  this  question 
nor  extend  the  illnstrations.  The  whole  subject  is  thoroughly 
discussed  in  a  number  of  cases  which  fully  sustain  the  princi- 
ple above  stated.  (See  Updegraph  v.  I%e  Commonwealth^  11 
S.  &  R.  394 ;  Vidal  v.  OirarcPa  Eaecutora,  2  Howard,  127 ; 
Zeisweies  v.  Jat/ieSy  13  P.  F.  Smith,  465.)    In  the  case  last  cited. 
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the  testator  devised  all  his  property  to  his  grand-nieces  for 
their  lives  and  the  life  of  the  survivors,  remainder  to  "  The 
Infidel  Society  in  Philadelphia,  hereafter  to  be  incorporated 
for  the  purpose  of  building  a  hall  for  the  free  discussion  of 
religion,  politics,"  &c.  ThiB  court  said,  referring  to  the  trust 
for  the  infidel  society :  "  It  is  plain  that  no  court  would  ever 
undertake  to  administer  such  a  charity." 

This  brings  us  to  the  examination  of  the  grounds  upon 
which  it  is  alleged  that  the  trusts  of  Dr.  Rush's  will  are  not  tit 
to  be  enforced  in  a  state  where  good  order  and  sound  morals 
prevail,  and  where  Christianity  is  the  popular  and  recognized 
religion. 

Much  stress  is  laid  upon  the  expression  by  the  testator  in 
the  first  codicil,  of  the  wish  that  no  work  should  be  excluded 
from  the  library  on  account  of  its  difference  from  the  ordinary 
or  conventional  opinions  on  the  subject  of  science,  govemmeDt, 
theology,  morals  or  medicine.  This  language  is  construed  by 
the  plaintifis  as  a  direction  or  command  that  every  work  shall 
be  included,  however  much  it  may  be  at  variance  in  its  teach- 
ings or  doctrines  from  the  ordinary  or  conventional  opinions 
on  the  subject  referred  to,  provided  it  contains  neither  ribaldry 
nor  indecency.  That  is  to  say,  all  works  advocating  atheism, 
infidelity  and  immorality  generally  shall  be  included ;  and  that 
no  discretion  is  left  to  the  executor  under  the  will  to  exclude 
such  books.  While  the  words  "I  wish"  in  a  will  are  some 
times  construed  as  a  command  and  not  as  merely  precatory,  we 
do  not  so  regard  them  here.  The  testator  evidently  intended 
to  express  a  preference  merely,  and  however  binding  the  exec- 
utor might  regard  it  in  fttro  oonscienticBy  it  would  not  be  held 
to  be  binding  upon  him  legally. 

We  must  examine  this  clause  of  the  will  from  the  testator's 
standpoint,  so  far  as  that  is  possible,  in  order  to  ascertain  his 
meaning  in  the  paragraph  in  question.  He  was  an  educated 
man,  of  scholarly  habits,  and  of  no  mean  scientific  attainments. 
The  ample  fortune  which  he  enjoyed  gave  him  the  opportuni- 
ties of  indulging  his  tastes  fully.  He  says  in  his  will :  ''  My 
property  has  enabled  me  to  devote,  happily  and  undisturbed, 
the  latter  part  of  my  life  to  pursuits  of  scientific  inquiry,  which 
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I  have  deemed  to  be  more  beneficial  than  the  mere  common 
enjoyment  of  an  ample  fortune."  In  his  researches  in  the 
paths  of  science,  even  in  the  line  of  his  own  profession,  it  is 
not  nnlikelj  he  fnllj  realized  that  the  conventional  opinions  of 
yesterday  may  not  be  those  of  to-day,  and  are  not  likely  to  be 
those  of  to-morrow.  He  possibly  remembered  that  when  he 
commenced  the  practice  of  medicine,  a  patient  burning  with 
fever  was  not  allowed  a  breath  of  fresh  air  or  a  drink  of  cold 
water ;  that  bleeding  was  resorted  to  in  almost  every  disease ; 
that  the  introduction  of  ansBsthetics  was  by  some  regarded  as 
impious  and  xmscriptural,  and  an  attempt  on  the  part  of  fe- 
males to  defy  the  primeval  coarse ;  that  before  his  day,  Har- 
ve/s  theory  of  the  circulation  of  the  blood  was  treated  with 
derision  and  cost  that  eminent  physician  a  large  portion  of  his 
practice,  and  that  Jenner's  discovery  of  vaccination  was  de- 
nounced by  his  own  profession  as  empirical,  and  by  the  clergy 
as  wicked.  And  outside  of  his  own  profession,  in  science,  gov- 
ernment, theology  and  morals,  he  would  have  seen  substantially 
the  same  thing ;  one  discovery  treading  quickly  upon  the  heels 
of  another ;  one  conventional  opinion  after  another  giving  way 
before  the  spread  of  learning  and  the  advance  of  science. 
From  his  own  experience  in  his  various  researches  the  testator 
probably  realized  the  importance  and  value  to  educated  men  of 
a  public  library  which  should  place  within  their  reach  such 
books  as  are  not  readily  accessible.  With  a  desire^to  promote 
temperate,  sincere  and  inteUigent  inquiry  and  discussion,  he 
imposes  no  restriction  upon  the  character  of  the  books  except 
that  they  shall  not  contain  either  ribaldry  or  indecency  He 
would  make  his  library  a  place  where  the  student,  whether  of 
science,  government  or  theology,  could  find  the  iuformation 
for  which  he  longed.  His  recommendation  in  regard  to  books 
was  negative'merely.  Beyond  his  own  writings,  which  will  be 
noticed  hereafter,  he  directed  no  book  to  be  placed  upon  the 
shelves.  This  is  as  true  in  regard  to  theology  as  to  any  of  the 
other  subjects  mentioned.  It  can  hardly  be  said  that  the  inter- 
ests of  Christianity  and  sound  morality  require  that  the  stu- 
dent of  theology  shall  be  debarred  access  to  all  books  that  may 
be  regarded  as  objectionable  from  an  orthodox  standpoint.  He 
Vol.  XL— 18 
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is  best  armed  to  defend  Christiaiiitj  who  is  familiar  with  argu- 
ments against  it.  To  enforce  snch  a  rule  would  exclude  from 
this  library  a  vast  amount  of  the  choice  literature  of  the  past ; 
the  works  of  authors  who  merely  wrote  according  to  the  light 
of  their  day  and  generation.  We  may  now  safely  enjoy  all  that 
is  good  of  their  writings.  The  world  has  outgrown  their  errors. 
The  amendment  to  the  bill  presents  a  different  question. 
It  is  there  distinctly  charged  that  the  works  of  Dr.  Rnsh^ 
which  by  his  will  he  directs  to  be  published  every  ten  years, 
contain  atheistical  and  infidel  sentiments,  and  deny  the  truths 
of  the  Christian  religion,  of  revelation,  and  the  existence  of  a 
God.  As  this  averment  comes  up  upon  the  record,  and  stands 
unchallenged,  we  must  assume  it  to  be  true.  The  works  of 
Dr.  Eush  are  not  before  us,  and  we  state  merely  the  legal 
effect  of  the  pleadings.  We  have  already  seen  that  no  trust 
can  be  sustained  in  Pennsylvania  for  the  propagation  of  such 
sentiments.  Hence,  if  the  primary  object  of  the  trusts  of  the 
will  is  to  disseminate  infidel  views,  or  to  attack  the  popular 
religion  of  the  country,  it  would  be  the  duty  of  a  court  of 
equity  to  declare  such  trusts  to  be  against  public  policy  and 
therefore  void.  But  the  devise  in  his  will  is  to  a  public  Ubrarr ; 
to  extend  the  usefulness  of  one  already  in  existence  if  his  de- 
vise is  accepted,  or  to  found  a  new  one  if  his  munificent  gift  i& 
declined.  This  is  an  object  which  the  law  favors,  and  a  trust 
which  equity  wiU  administer.  It  was  recently  held  by  this 
court  that  the  Philadelphia  Library  was  a  public  charity,  and 
its  property,  the  very  building  in  question,  free  from  taxation 
for  that  reason.  [Donohugh  v.  Library  Compa/ny^  5  Norris, 
306.)  The  devise  to  the  library  being  for  a  lawful  purpose, 
and  having  vested,  and  the  primary  intent  of  the  testator  being 
to  assist  what  this  court  has  declared  to  be  a  ^'  purely  public 
charity,"  is  the  intent  of  the  testator  to  be  defeated,  and  the 
trust  set  abide  because  one  of  the  directions  or  conditions  of 
the  bequest  as  to  a  secondary  intent  may  happen  to  be  illegal  I 
The  answer  to  this  question  is  not  difScult.  It  is  at  least 
doubtful  since  the  passage  of  the  act  of  26th  of  April,  1855 
(Pamph.  L.  831),  whether  the  heir-at-law  has  any  standing  in 
court  upon  a  bill  to  set  aside  the  trusts  of  a  will.     Concediug^ 
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boweyer,  that  said  act  does  not  apply  to  this  case,  the  authori- 
ties are  clear  that  the  law  will  strike  down  the  unlawful  direc- 
tion and  leave  the  primary  intent  untouched.  To  this  extent 
the  doctrine  of  cy  pres  is  part  of  the  law  of  Pennsylvania.  We 
need  not  load  this  opinion  with  an  extended  citation  of  authori- 
ties. The  subject  is  fully  discussed  and  the  authorities  col- 
lected in  the  recent  case  of  City  of  Philadelphia  v.  OirarcPa 
Heirs,  9  Wright,  9.  The  principle  is  there  stated  that  "  it  is  a 
rule  of  law  and  equity  that  where  a  vested  estate  is  distinctly 
given,  and  there  are  annexed  to  it  conditions,  limitations,  pow- 
ers, trusts  (including  trusts  for  accumulation)  or  other  re- 
straints relative  to  its  tlse,  management  or  disposal,  that  are 
not  allowed  by  law.  it  is  these  restraints,  and  the  estates  Htti- 
ited  on  them  that  are  void,  and  not  the  principal  or  vested 
estate."  The  clause  in  Dr.  Eush's  will  regarding  the  character 
of  the  works  to  be  placed  in  the  library,  and  the  provision  in 
the  codicil  for  the  publication  of  his  own  works  are  not  condi- 
tions precedent  to  the  vesting  of  the  estate.  If  they  are  un- 
lawful they  will  be  disregarded.  If  the  fact  be  that  the  testa- 
tor's works  are  of  the  character  alleged  in  the  bill  it  is  not 
likely  the  defendants  will  ever  publish  them.  No  court  would 
compel  them  to  do  so. 

The  averment  in  the  sixth  paragraph  in  the  bill,  that  the 
library  company  have  not  finally  accepted  the  devises  con- 
tained in  the  will  and  codicils,  and  have  declined  to  accept  the 
same  upon  the  trusts  and  conditions  therein  contained,  does 
Dot  help  the  plaintiffs.  The  bill  does  not  allege,  that  the  time 
has  yet  arrived  for  the  defendant  company  to  elect  or  refuse 
the  trusts  referred  to ;  while  it  is  expressly  provided  in  the 
will,  that  in  case  of  such  refusal,  the  estate  shall  be  held  by  the 
executor  in  trust  "  to  found  and  endow  a  public  library,  en- 
tirely distinct  from  and  independent  of  the  Philadelphia  Li- 
brary, to  be  named  and  called  the  Ridgway  Library,  under  the 
rnles,  regulations,  conditions  and  stipulations  in  my  said  last 
will,  and  the  codicils  thereto  expressed  and  contained." 

The  twelfth  paragraph  of  thje  bill  avers,  "  That  within  one 
calendar  month  prior  to  his  decease,  the  said  Dr.  James  Bush 
purchased  a  lot  of  ground  situate  on  the  southeast  corner  of 
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Broad  and  Christian  streets,  in  the  citj  of  Philadelphia,  which 
said  lot  was  purchased  by  him,  and  was  subsequently  conveyed 
for  a  charitable  use,  as  set  forth  in  the  trusts  and  conditions 
contained  in  the  aforesaid  writings,  alleged  to  be  his  last  will 
and  codicils." 

It  was  further  averred  that  said  transaction  is  void  by  rea- 
son of  the  purchase  for  the  use  of  said  charity  having  been 
made  within  one  calendar  month  of  the  decease  of  the  said  tes- 
tator, contrary  to  the  provisions  of  the  act  of  assembly  of  the 
commonwealth  of  Pennsylvania,  entitled,  "An  act  relating  to 
corporations  and  estates,  held  for  corporate,  religious  and  char- 
itable uses,"  approved  26th  April,  1^55.  It  was  urged,  that  as 
the  facts  are  admitted  by  the  demorrer,  upon  this  point  at  least, 
the  plaintiffs  are  entitled  to  a  decision  in  their  favor.  It  is 
true  that  a  demurrer  admits  all  the  facts  well  and  sufficiently 
pleaded.  It  requires  but  a  glance  at  this  section  of  the  bill, 
however,  to  see  that  it  is  evasive  and  uncertain.  There  is  no 
statement  how  the  lot  was  so  purchased  and  conveyed;  nor 
whether  it  was  conveyed  by  the  testator  or  to  the  testator ;  nor 
when,  by  whom,  or  in  what  manner  it  was  conveyed  for  a  char- 
itable use.  The  act  of  assembly  is  in  derogation  of  the  com- 
mon law  right  of  conveyance,  and  the  averments  of  the  bill 
must  be  so  distinct  and  clear  as  to  bring  the  case  within  the 
terms  of  the  law.  Instead  of  these  defects  being  cured  by  the 
demurrer,  the  law  has  always  been,  that  upon  special  demurrer, 
such  defects  are  fatal.  One  of  the  principal  rules  laid  down 
by  Stephen  in  his  Treatise  on  Pleading,  at  page  378,  is  the  fol- 
lowing: "Pleadings  must  not  be  ambiguous  or  doubtful  in 
meaning;  and  when  two  different  meanings  present  themselves, 
that  construction  shall  be  adopted  which  is  most  unfavorable  to 
the  party  pleading."  To  the  same  point  is  the  third  of  Bacon's 
maxims :  "  You  shall  find,  that  in  all  imperfections  of  plead- 
ings, whether  it  be  in  ambiguity  of  words  and  double  intend- 
ments, or  want  of  certainty  and  averments,  or  impropriety  of 
words,  or  repugnance  and  absurdity  of  words :  ever  the  plea 
sliall  be  strictly  and  strongly  taken  against  him  that  pleads." 
And  Evans,  in  his  work  on  Pleading,  referring  to  the  above 
rule  laid  down  by  Stephen,  says,  at  page  1 88 :  "  This  rule,  which 
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is  applied  hj  oar  law  to  all  writings  whatever,  has  its  origin  in 
the  JDst  and  obvions  policy  of  discouraging  a  crafty  ambiguity. 
Its  application  is  more  rigorous  in  some  cases  than  in  others. 
Bigor  is  more  or  less  proper  as  the  probability  of  a  designed 
ambiguity  is  greater,  and  that  of  ignorance  less.  In  pleadings 
which  are,  or  ought  to  be  drawn  with  great  care,  by  men 
thoroughly  acquainted  with  the  effect  of  language,  a  case 
proper  for  the  utmost  rigor  is  presented."  A  host  of  authori- 
ties are  cited  by  Stephen  in  support  of  his  text.  We  need  not 
refer  to  them,  as  the  rule  is  well  settled. 

Aside  from  the  defective  averments  in  the  bill,  it  is  mani- 
fest, from  an  examination  of  Dr.  Rush's  will,  that  the  provis- 
ion for  the  endowment  of  this  library  was  written  years  before 
his  death,  and  that  the  purchase  of  the  lot  in  question  was  but 
an  investment,  or  a  change  of  investment,  and  has  no  more 
significance  for  the  purposes  of  this  case  than  if  he  had  in- 
Tested  a  corresponding  amount  in  city  loan  or  other  securities. 
It  has  never  been  held  that  where  a  testator  devised  the  bulk 
of  his  fortune  to  a  charity  that  a  change  of  investment  made 
within  one  calendar  month  prior  to  his  death,  avoided  the 
prior  devise  or  trusts  of  his  will.  Such  a  rule  would  seriously 
embarrass  the  management  of  his  property  by  a  testator  and 
serve  no  useful  purpose.  In  Schvlts^s  Appeal^  30  P.  F.  Smith, 
396,  the  testator  devised  his  estate  unconditionally  to  an  indi- 
vidoal  with  the  intent  to  evade  the  statute,  and  it  was  held 
that  the  devisee  not  being  a  party  to  the  fraud,  the  estate 
vested  in  him,  and  the  case  was  not  within  the  statute,  though 
he  designed  to  carry  out  the  testator's  verbal  directions,  ^'  the 
bequest  was  not  within  the  words  of  the  statute." 

We  need  not  pursue  the  subject  further,  nor  discuss  the 
minor  questions  involved.  With  the  failure  to  establish  the 
main  proposition,  that  the  trust  fails  by  reason  of  the  objec- 
tionable character  of  Dr.  Rush's  works,  the  superstructure  of 
this  bill  crumbles. 

The  decree  is  affirmed  and  the  appeal  dismissed  at  the  costs 
of  the  appellants. 


See  Haines  v.  Allen,  wrUe,  p.  242,  and  references  in  note. 
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Shaeffer,  Executor  vs.  Shaeffer. 

[64  MaryUmd,  679.] 

What  are  proper  funeral  expenses? 

DiBbunemeiits  for  dinner  and  horae  feed  furnished  to  persons  who  attended  de- 
ceased's funeral  are  not  proper  charges  as  part  of  the  f  nneral  expenses. 
Snch  a  claim  cannot  be  controlled  or  aided  by  a  cnstom  of  the  neighborhood 

The  facts  of  the  case  are  f nllj  set  forth  in  the  opinion  of 
the  court. 

William  P.  MauUhy^  for  appellant. 

John  E,  Smith  and  William  E.  McKettip^  for  appellees. 

Alvet,  J.  This  action  was  brought  against  the  defendant 
in  his  representative  character  of  executor ;  and  the  claim  sought 
to  be  recovered  is  for  work,  services,  and  board  furnished  the 
deceased  in  his  lifetime,  and  for  things  charged  as  funeral  ex- 
penses. The  case  waa  tried  on  the  general  issue  plea  of  non- 
assumpsit. 

We  think  the  court  below  was  clearly  right  in  its  ruling  as 
stated  in  the  first  bill  of  exception.  The  fact  allowed  to  he 
proved  was  the  only  part  of  the  offer  by  the  defendant  that 
would  appear  to  have  any  relevancy  to  the  issue  on  trial ;  and 
all  the  rest  of  the  offer,  therefore,  was  properly  excluded.  To 
have  admitted  in  evidence  all  the  offer  as  made,  would  have 
tended  to  raise  a  false  issue  before  the  jury,  and  that  the  court 
should  always  be  careful  to  avoid. 

The  principal  subject  of  controversy  on  this  appeal  is  the 
claim  of  the  plaintiff  for  $100,  charged  in  his  account  as  for 
funeral  and  other  expenses.  As  we  have  stated,  the  action  is 
against  the  defendant  in  his  representative  character  as  exec- 
utor, and  the  proof  on  the  part  of  the  plaintiff  shows  that  the 
charge  in  his  account  of  $100,  as  for  funeral  and  other  ex- 
penses, was  for  dinner  and  horse  feed,  furnished  at  the  house 
of  the  plaintiff  on  the  day  of  the  burial  of  the  -deceased,  but 
after  the  funeral  had  taken  place,  to  persons  who  had  attended 
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the  fnnend.  The  deceased  had  lived  for  a  considerable  time 
with  the  plaintiff,  and  died  in  the  house  of  the  latter.  On  the 
day  of  the  funeral,  the  body  was  taken  to  a  church  some  five 
miles  distant  for  interment,  and  after  the  funeral  services  were 
over  and  the  body  buried,  the  plaintiff  caused  an  invitation  to 
be  given  to  those  present  to  repair  to  his  house  for  dinner ;  and 
the  proof  shows  that  some  seventy  or  eighty  persons  accepted 
the  invitation  and  dined  wifh  the  plaintiff,  and  that  twenty-five 
or  thirty  horses,  of  parties  so  dining,  were  also  fed  by  the 
plaintiff.  It  nowhere  <ippear8  that  this  entertainment  was  pro- 
vided at  the  instance  or  request  of  the  defendant ;  but  it  seems 
to  have  been  the  unsolicited  and  voluntary  act  of  the  plaintiff. 
The  charge  is  sought  to  be  maintained  by  what  is  said  to  be  a 
eastern  in  the  neighborhood. 

By  the  Code,  Art.  93,  sec.  S,  as  modified  by  the  Act  of 
1874,  ch.  155,  it  is  provided,  that  funeral  expenses  shall  be  al- 
lowed at  the  discretion  of  the  Orphans  Court,  according  to  the 
condition  and  circumstances  of  the  deceased.  And,  as  has 
been  very  properly  said,  no  precise  sum  can  be  fixed  to  govern 
in  all  cases.  It  will  vary  in  every  instance,  not  only  with  the 
station  in  life  of  each  particular  decedent,  but  also  with  the 
price  of  the  requisite  articles  at  the  particular  place ;  and  it 
most  also  vary  with  respect  to  the  circumstances,  and  extent  of 
the  decedent's  estate.  2  Wms.  Ex'rs,  881.  For  while  a  par- 
ticular allowance  for  funeral  expenses  out  of  an  ample  estate 
to  pay  debts  and  legacies  might  be  regarded  as  in  all  respects 
reasonable  and  proper,  such  an  allowance  might  be  far  other- 
wise as  against  creditors  of  an  insolvent  estate.  Hence  the 
allowance  is  placed  at  the  discretion  of  the  Orphans  Court, 
supposing  that  that  court  would  exercise  a  sound  and  rational 
discretion,  with  reference  to  the  circumstance  of  each  particular 
<iase.  The  plaintiff's  claim  was  laid  before  the  Orphans  Court, 
and  that  court  declared  that  the  account  would  pass  when  paid  ; 
but  that  order  has  no  effect  to  establish  the  validity  of  the 
claim  as  against  the  opposition  of  the  executor.  He  is  entirely 
at  liberty  to  contest  the  claim,  and  the  plaintiff  is  required  to 
prove  it  as  if  no  such  order  had  passed.  Code,  Art.  93,  sees. 
100, 101.     The  whole  import  of  the  order  is,  that  if  the  exec- 
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ntor  Bhonid  think  proper  to  pay  the  claim  he  would  be  entitled 
to  receive  credit  therefor  in  his  account. 

But  is  the  charge  for  dinner  and  horse  feed  furnished  to 
persons  who  had  attended  the  funeral  of  the  deceased,  a  proper 
and  legitimate  charge  as  part  of  the  funeral  expenses  ?  Clear- 
ly, we  think  not.  Nor  can  the  claim  be  aided  or  controlled  in 
any  manner  by  neighborhood  custom.  If  custom  could  enter 
into  the  matter,  and  shape  the  claim  of  the  plaintiff,  that  cus> 
tom,  if  allowed  to  he  uniform  in  its  operation,  would  to  a  large 
extent,  control  the  discretion  of  the  Orphans  Court,  without 
respect  to  the  condition  and  circumstances  of  the  deceased.  K 
custom  could  authorize  the  giving  of  funeral  dinners  at  the  ex- 
pense of  the  estate  of  the  deceased,  the  allowance  therefor 
would  be  proper,  whether  the  estate  proved  to  be  solvent  or  in- 
solvent, or  whether  the  number  of  persons  attending  them  be 
eighty  or  five  hundred,  or  even  more.  Such  entertainments 
are  not  the  ordinary,  and  certainly  not  the  necessary,  incidents 
•  of  funerals,  nor  are  they  within  the  contemplation  of  the  law 
which  provides  for  the  allowance  of  reasonable  funeral  ex- 
penses, having  reference  to  the  condition  and  circumstances  of 
the  deceased.  Those  who  think  proper  to  furnish  such  enter- 
tainments must  do  so  from  motives  of  hospitality,  and  not  with 
design  of  charging  the  estate  of  the  deceased. 

There  is  no  evidence  or  pretence  that  the  dinner  and  horse 
feed  were  furnished  at  the  special  instance  and  request  of  the 
defendant ;  but  if  such  had  been  the  case,  there  could  he  no 
recovery  in  this  action  against  the  defendant  in  his  representa- 
tive character.  In  such  case,  recovery  could  only  be  had 
against  the  defendant  jDersonally.  Curtis*s  EjIts  v.  Bank  of 
Somerset,  7  H.  &  J.  25  ;  Corner  v.  Shew,  3  M.  ife  W.  850,  356; 
2  Wms.  Ex'rs,  1525. 

It  follows  from  what  we  have  said,  that  the  court  below 
was  in  error  in  granting  the  first  and  second  prayers  offered  by 
the  plaintiff,  and  in  rejecting  the  first,  second,  third,  fourth* 
fifth,  fourteenth,  fifteenth,  sixteenth  and  seventeenth  prayers 
offered  by  the  defendant.  Of  these  prayers,  those  on  the  part 
of  the  plaintiff  affirm  the  right  to  recover  for  the  dinner  and 
horse  feed,  and  those  on  the  part  of  the  defendant  deny  such 
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light.  We  think  the  court  below  was  right  in  rejecting  all  the 
rest  of  the  defendant's  prayerB,  some  because  they  were  mis^ 
leading,  and  others  for  the  want  of  evidence  upon 'which  to 
found  them.  The  judgment  will  therefore  be  reversed,  and  a 
oew  trial  awarded. 

Judgment  reversed,  and  new  trial  awarded. 


See  Samuel  v.  Estate  of  Thomas,  ante,  p.  100,  and  cases  in  note. 


JoHKSON  VS.  Johnson. 

[98  Illinois,  664.] 

Devise  in  fee  ob  fob  life. — When  ohabge  on  devisee  en- 

labges  estate. 

Real  estate  was  deTised  to  testatrix's  dangliters,  "  to  be  divided  equally/'  coupled 
nith  the  statement  tliat  in  case  of  the  death  of  a  daughter  without  issue  her 
share  should  g9  to  her  sisters,  and  if  there  were  issue  it  should  be  divided 
equally  between  her  ofispring.  In  consideration  of  which  the  daughters  were 
to  provide  for  their  father  if  he  became  destitute.  Hield,  that  the  daughters  did 
oot  take  a  fee  but  only  a  life  estate. 

The  imposition  of  a  charge  upon  a  devisee  operates  to  enlarge  the  estate  granted 
him  only  where  the  terms  of  the  devise  are  indefinite. 

Suit  in  chancery  to  partition  certain  real  estate  alleged  to 
be  held  by  the  parties  as  tenants  in  common. 

The  questions  presented  arise  on  the  will  of  Sarah  M.  Peck^ 
the  material  portion  of  which  is  set  forth  in  the  opinion. 

Helen  M.  Peck  and  Marian  A.  Peck,  the  wife  of  Egbert 
Johnson,  snrvived  the  testatrix.  Marian  A.  Johnson  had  on& 
son  bom  in  1878. 

The  testatrix  died  in  1875. 

Page  and  Plum  for  plaintiffs  in  error. 
ff.  K  VaUette^  for  defendants  in  error. 
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Craio,  J.  The  only  question  presented  by  this  record 
is,  whether,  nnder  the  fourth  clause  of  the  will  of  Sarah  M. 
Peck,  deceased,  her  daughters,  Marian  A.  Johnson  and  Helen 
M.  Peck,  took  a  life  estate  or  the  fee  in  and  to  the  land 
therein  described.  The  provision  of  the  will  in  question  is  as 
follows : 

4th.  '^  I  give  and  bequeath  to  my  above-named  daughters 
an  undivided  third  of  ten  acres  of  land,  situated  in  the  south- 
east quarter  of  section  4,  town  of  Lake,  county  of  Cook,  State 
of  Illinois,  to  be  divided  equally.  In  case  of  the  death  of  either 
of  the  above  daughters  without  issue,  the  share  of  the  deceased 
shall  revert  to  the  remaining  daughter.  If  either  die  leaving 
children,  deceased's  share  shall  be  divided  equally  between  her 
offspring.  In  consideration  of  the  above  bequests,  which  shall 
be  shared  equally  between  my  above-named  daughters,  if  their 
father,  Charles  £.  Peck,  shall  become  destitute,  they  shall  pro- 
vide him  with  the  actual  needs  of  life." 

In  making  the  will,  if  the  testator  had  stopped  at  the  first 
concluding  clause  with  the  word  "  equally,"  then  it  is  clear  the 
two  daughters  would  have  taken  the  fee  in  the  property  de- 
vised ;  but  the  testator,  for  some  reason,  saw  proper  not  to  do 
so,  but  added  another  provision,  which  materially  changes  and 
limits  the  clause  first  written.  If,  in  placing  a  construction  on 
the  will,  the  latter  clause  could  bo  rejected,  then  there  would 
be  no  difficulty  in  holding  that  the  fee  passed  to  the  two 
daughters;  but  we  are  aware  of  no  authority  which  would 
sanction  a  construction  of  that  character.  One  of  the  familiar 
rules  of  construction  of  a  will,  or  other  instrument  of  writing, 
is,  where  there  is  uncertainty  and  doubt,  all  of  its  parts  should 
be  considered  together,  and,  if  possible,  give  every  clause  and 
provision  effect  according  to  the  intention  of  the  maker. 
Brownfield  v.  Wilson^  78  111.  467. 

If,  in  this  case,  full  force  and  effect  are  given  to  each  clause 
of  the  will,  what  estate  in  the  land  devised  did  the  testator 
intend  to  give  to  the  two  daughters  ?  Was  it  an  estate  in  fee, 
or  for  life  only  ?  If  the  language  used  in  the  last  clause  is  to 
be  considered  and  given  force  and  effect,  which  we  are  bound 
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to  do,  it  seems  plain  that  the  daughters  took  only  a  life  estate 
in  the  property. 

In  Bergan  v.  Cahillj  55  111.  160,  it  was  expressly  held  that 
a  devise  of  the  fee  may  be  restricted  by  subsequent  words  in 
the  will,  and  changed  to  an  estate  for  life.  Here,  the  testatrix, 
after  devising  the  property  to  her  two  daughters,  declares 
that  if  either  die  leaving  children,  the  share  of  the  daughter  so 
dying  shall  descend  to  her  offspring,  and  be  divided  equally 
between  them.  This  is  a  plain  and  unambiguous  declaration, 
and  means,  in  a^  plain  temts  as  the'  English  language  could 
well  express  it,  that  the  daughters  are  to  hold  this  land  for  life, 
and  upon  their  death  it  shall  descend  to  their  children,  who 
shall  take  the  fee. 

It  is,  however,  urged,  that  the  personal  charge  upon  the 
daughters  in  respect  of  the  property,  for  the  support  of  the 
father,  is  conclusive  evidence  of  the  intention  of  the  testatrix 
to  pass  the  fee.  We  perceive  no  reason  why  a  charge  may  not 
be  placed  upon  the  devisee  of  property  devised  for  life  as  well 
as  property  devised  in  fee,  and  we  are  well  satisfied  that  where, 
by  the  terms  of  a  will,  it  clearly  appeared  that  the  testator  de- 
vised a  life  estate,  a  charge  imposed  upon  the  devisee,  however 
great,  in  consideration  of  the  bequest,  could  not  change  the 
construction  of  the  will.  If  the  devise  was  indefinite,  a  difibr- 
ent  rule  would  prevail. 

The  doctrine  on  this  question  is  clearly  stated  in  Jarman  on 
Wills,  vol.  2,  page  126,  as  follows :  ''  The  rule  under  considera- 
tion, however,  is  confined  to  indefinite  devises ;  for  where  the 
direction  to  pay  is  imposed  on  a  person  to  whom  there  is  given 
an  express  estate  for  life,  or  an  estate  tail  (whether  limited  in 
express  terms,  or  arising  constructively  by  implication  from 
words  introducing  the  devise  over),  the  charge  is  inoperative  to 
enlarge  such  estate  for  life  or  estate  tail  to  a  fee  simple."  See, 
also,  Ooodtide  v.  Edmunds^  7  Dum.  ife  E.  635 ;  Willis  v.  Lucas^ 
1  P.  W,  474 ;  Dmn  v.  Slat&r^  5  Dum.  &  E.  335 ;  Doe  v.  Owem, 
1  Bam.  &  Adol.  318, 

There  is  nothing  indefinite  in  regard  to  the  devise  in  this 
case,  but,  on  the  contrary,  it  is  clear  and  definite.     The  terms 
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of  the  will  are  so  plain,  that  there  is  do  room  for  doubt  in  re- 
gard to  the  intent  of  the  testator. 

We  are  of  opinion  that  the  decision  rendered  in  this  case, 
that  the  daughters  took  only  a  life  estate,  was  correct,  and  it 
will  be  affirmed. 


Deyise  for  life  when  enlargred  to  fee  by  personal  ehar^e.— It  is  the 

common  law  that  where  there  is  a  dilute  deyise  for  life  no  charge  imposed 
upon  the  devisee  can  enlarge  the  estate  to  a  fee.  But  in  case  of  an  indefinxU 
devise,  it  is  usually  held  that  charges  operate  to  create  a  fee. 

A  personal  charge  will  not  enlarge  to  a  fee  an  estate  specially  limited  en- 
taU,— Dixon  v.  Rowage,  2  Watts.  &  B.  142;  De  Witt  v.  Eldred,  4  Id  414; 
Den  v.  Small,  20  N.  J.  Law,  151;  Burkhart  y.  Bucher,  2  Binn.  466 ;  Lithgow 
y.  Eavanagh,  9  Mass.  161;  or  for  life,— Fisher  y.  Herbell,  7  Watts.  &  S.  63; 
Gemet  y.  Linn,  81  Penn.  St.  94;  Stuart  y.  Walker,  72  Me.  146;  a  c.  ante, 
page  79,  and  note ;  Anderegg  y.  Boss,  18  Indiana,  418;  Miller  y.  Shields,  55 
Indiana,  71 ;  Moore  y.  Dimond,  6  R.  L 121 ;  Markille  y.  Boghood,  77  Illinois^ 
98;  Goodell  y.  Hubbard,  82  Mich.  47;  Bowers  y.  Porter,  4  Pick.  198;  Deny. 
Ck)ok,  2  Halst.  (N.  J.)  41;  Tannery.  Livingston,  12  Wend.  88. 

Where  a  testator  devised  a  house  to  his  wife,  and  the  remainder  of  his 
property,  viz. :  to  his  wife  one  part,  and  to  each  of  his  six  children  one  part» 
adding,  "  My  mother-in-law,  A.  B.,  to  live  in  the  house  with  my  wife  and 
children,  or,  if  she  prefers  it,  to  receive  in  lieu  thereof  $200,"  it  was  held  that 
the  widow  by  accepting  the  devise  became  contingently  liable  for  the  charge, 
and  that  her  estate  was  thereby  enlarged  to  a  fee  simple.  Coane  y.  Par- 
mentier,  10  Penn.  St  72. 

A.  devised  26  acres  to  his  son  G.,  and  then  added,  "  I  give  to  my  wifeM. 
aU  the  remainder  of  my  homestead  farm,  and  everything  belonging  or  at- 
tached to  said  farm,  except  the  25  acres  given  to  G."  The  wife  was  also  re- 
quired to  pay  all  debts  and  certain  legacies,  and  to  give  a  younger  son  a 
good  education.  It  was  held  that  the  wife  took  a  fee  in  all  the  homestead 
except  the  25  acres.    Jones  v.  Leeman,  69  Me.  489. 

Tlie  following  cases  contain  similar  doctrine:  YTharton  v.  Morague,  63 
Ala.  201;  Qark  v.  Barton,  51  Indiana,  165;  Baldwin  v.  Bean,  59  Me.  481; 
Kennedy's  Appeal,  60  Penn.  St.  511 ;  Spraker  v.  Van  Alstyne,  18  Wend.  200; 
Fox  V.  Phelps,  17  Id.  898;  s.  o.  20  Id.  487 ;  Dumond  v.  Stringham,  26  Barb. 
104;  Buckley  v.  Goose,  1  N.  J.  Eq.  511. 
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Wood's  Appeal. 

[92  Penn.  St  879.] 

Pledge  of  testator's  stock  by  exboutob  fob  pebsokal 

DEBT. — ^BONA  FTOE  PLEDOEE's  BIGHTS. 

One  of  sereral  ezecuton  placed  certificates  of  stock  belonging  to  his  testator  with 
a  broker  as  collateral  security  for  his  personal  indebtedness,  deliyerijig  also  a 
blank  bill  of  sale  and  power  of  attorney  executed  by  himself  as  executor.  The 
broker  pledged  the  stock  to  one  who  adyanced  money  thereon,  beliering  the 
broker  to  be  the  real  owner  of  the  stock.  Held,  that  there  could  be  no  recov- 
ery of  the  stock  by  the  remaining  executors  until  the  adyanees  made  thereon 
were  paid. 

Bill  to  compel  delivery  to  plaintiffs  as  executors  of 
Charles  S.  Wood,  deceased,  of  certain  certificates  of  stock  in 
the  Cambria  Iron  Company,  standing  in  the  name  of  decedent 
at  the  time  of  filing  the  bill,  but  in  the  possession  of  defend- 
ant D.  C.  Wharton  Smith. 

George  K.  Wood,  defendant  in  this  action,  was  a  co-exec- 
utor with  the  plaintiffs.  Without  the  knowledge  of  his  co- 
executors  he  speculated  in  stocks  through  MacDowell  &  Wil- 
kins,  stockbrokers,  transferring  to  them  as  margin  for  his' 
operations,  shares  of  the  Cambria  Iron  Company's  stock. 
These  shares  stood  in  the  decedent's  name,  and  each  certificate 
was  accompanied  by  a  blank  bill  of  sale  and  power  of  attorney 
to  sell  and  transfer,  signed  *' George  R.  Wood,  acting  ex- 
ecutor." 

MacDowell  &  Wilkins  transferred  some  of  the  certificates 
80  pledged  to  D.  C.  Wharton  Smith,  a  banker,  as  collateral  to 
advances  of  money  made  by  him  to  the  firm.  One  certiticate 
was  witnessed  by  MacDowell  and  the  other  by  Wilkins. 
Smith  testified  that  he  believed  MacDowell  &  Wilkins  owned 
the  stock,  and  he  dealt  with  them  as  owners. 

The  court  below  dismissed  plaintiff's  biU. 

t/.  B.  Toumsend  and  B.  C.  McMurtrie^  for  appellants. 
Z.  W.  Smith  and  Wm.  Henry  Bawle,  for  appellees. 
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Trunket,  J.  The  able  and  elaborate  report  of  the  master  so 
well  Bastains  his  conclusion  and  the  decree  of  the  court,  as  to 
obviate  labor  in  affirmance. 

The  appellants  concede :  1.  That  where  the  owner  sells  stock 
and  gets  his  price,  and  delivers  the  certificate,  together  with  a 
blank  bill  of  sale  and  irrevocable  power  of  attorney,  signed  by 
himself,  the  title  vests  in  the  purchaser ;  and  2.  When  a  living 
owner  signs  such  papers  in  blank,  if  he  has  not  actually  sold 
and  got  his  price  for  the  stock,  by  intrusting  them  to  another, 
he  delegates  all  his  powers  in  respect  to  the  stock,  which  being 
unlimited,  he  by  estoppel  will  lose  his  property,  if  his  agent 
abuses  his  confidence.  They  deny  that  such  papers  pass  title 
by  delivery,  and  allege,  they  are  only  symbols  in  the  hands  of 
the  holder,  affording  no  presumption  that  he  is  the  owner  of 
the  stock,  but  are  consistent  with  an  agency  to  act  for  the 
signer. 

The  rights  of  a  bcmajide  holder,  as  against  the  true  owner 
of  the  stock,  to  whom  the  apparent  owner  has  either  sold  or 
pledged,  do  not  depend  on  a  negotiable  character  in  the  certifi- 
cates, but  rest  on  another  principle ;  *'  namely,  that  one  who 
has  conferred  upon  another  by  a  written  transfer  all  the  indicia 
of  ownership  of  property,  is  estopped  to  assert  title  to  it  as 
against  a  third  person,  who  has  in  good  faith  purchased  it  for 
value  from  the  apparent  owner.''  As  a  general  rule,  the  ven- 
dor or  pledgor  can  convey  no  greater  right  or  title  than  he  has. 
Simply  intrusting  the  possession  of  a  chattel  to  another  as  a 
depositary,  pledgee  or  other  bailee,  is  insufficient  to  prevent 
the  real  owner  reclaiming  his  property  in  case  of  an  unauthor- 
ized disposition  of  it  by  the  peraon  so  intrusted.  The  mere 
possession  of  chattels,  without  evidence  of  property  or  author- 
ity to  sell  from  the  owner,  will  not  enable  the  possessor  to 
give  good  title.  But  if  the  owner  intrusts  to  another  the 
possession  of  property,  and  also  written  evidence  of  title  and 
power  of  disposition  over  it,  as  respects  innocent  third  persons, 
he  is  deemed  as  intending  it  shall  be  disposed  of  at  the  pleas- 
ure of  the  depositary.  If  there  be  conditions  on  which  this 
apparent  right  of  control  is  to  be  exercised,  not  expressed  on 
the  face  of  the  instrument,  the  case,  in  principle,  is  like  that  of 
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ED  agent  who  receives  secret  instrnctioDS  qnalifying  or  restrict- 
iDg  an  apparent  absolute  power.  If  the  owner  of  the  stock 
Toluntarilj  give  certificates  with  blank  assignment  and  power 
to  make  transfers,  to  his  brokers,  who  betray  the  confidence  re- 
posed in  them,  sach  owner  must  suffer  the  loss,  rather  than  in- 
nocent strangers  whose  money  the  brokers  were  thereby  enable4 
to  obtain.  The  principle  applies  to  pledges  of  stock,  and  one 
who  purchases  from  the  pledgee  may  hold  against  the  pledgor. 
And  if  the  pledgee  pledge  it  to  secure  payment  of  his  own 
debt,  the  second  pledgee  may  hold  it  as  security  till  his  debt  be 
paid.  "A  person  loaning  money  on  such  certificate  and  power, 
has  a  right  to  believe  that  the  borrower  from  whom  he  re- 
ceives them  has  an  absolute  right  to  pledge  the  stock."  By 
commercial  usage,  a  certificate  of  stock  accompanied  by  an  irre- 
vocable power  of  attorney,  either  filled  up  or  in  blank,  is,  in 
the  hands  of  a  third  party,  presumptive  evidence  of  ownership 
in  the  holder.  And  where  the  party  in  whose  hands  the  certifi- 
cate is  found  is  a  holder  for  value,  without  notice  of  any  inter- 
vening equity,  his  title  cannot  be  impeached.  Moore  v.  Metro- 
pditan  National  Bank^  55  N.  Y.  41 ;  McNeil  v.  Tenth  No- 
tional  Bank,  46  Id.  325 ;  Pratt  et  aZ.  v.  TUt  et  al.,  28  N.  J. 
Eq.  480 ;  Bridgeport  Bank  v.  New  York  and  New  Hamp- 
shire Bailroad  *Co.j  80  Conn.  275 ;  Mount  Holly  Turnpike 
Go,  V.  Ferree,  2  C.  E.  Green,  117. 

The  doctrine  of  these  and  kindred  cases  is  not  in  the  least 
shaken  or  qualified  by  the  late  decision  in  Shaw  et  al,  v.  The 
Mereho/nUf  Nai,ional  Bank  of  St.  Louis,  S.  C.  U.  S.,  37  Leg. 
Int.  135,  where  the  distinction  between  negotiable  paper  and 
bills  of  lading  is  pointed  out  with  great  clearness.  Between 
Buch  paper  and  certificates  of  stock,  the  distinction  may  be  as 
wide.  Perhaps,  under  similar  circumstances,  a  like  rule  would 
be  applied  to  the  holder  of  a  stolen  certificate  as  to  the  holder 
of  a  stolen  bill  of  lading,  but  such  is  not  this  case.  There  the 
court  say :  "  It  may  be  that  the  true  owner,  by  his  negligence 
or  carelessness,  may  have  put  it  in  the  power  of  a  finder  or 
thief  to  occupy  ostensibly  the  position  of  a  true  owner,  and  his 
carelessness  may  estop  him  from  asserting  his  right  against  a 
purchaser  who  has  been  misled  to  his  hurt  by  that  carelessness. 
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But  the  present  is  no  such  case.  It  is  established  by  the  ver- 
diet  of  the  jarj  that  the  bank  did  not  lose  its  possession  of  the 
bill  of  lading  negligently.  There  is  no  estoppel,  therefore, 
against  the  bank's  right."  The  bill  of  lading  having  bc^n 
stolen  without  fault  in  the  owner,  he  was  held  entitled  to  re- 
cover against  a  purchaser  who  had  reason  to  believe  that  his 
vendor  was  not  the  owner,  but  held  it  to  secure  the  payment  of 
an  outstanding  draft.  Nothing  in  the  case  tends  to  show  that 
if  the  owner  had  voluntarily  given  that  bill  of  lading  to  an- 
other, he  could  have  recovered  against  a  purchaser  for  valae 
who  took  it  in  good  faith. 

We  are  convinced  that  the  master  adopted  the  true  princi- 
ple applicable  to  the  papers  in  question ;  he  neither  held  that 
they  were  negotiable,  nor  that  it  was  a  mere  matter  of  the 
actual  agency  or  authority  of  MacDowell  &  Wilkins. 

Do  the  same  rules  apply  to  these  stocks  as  if  they  belonged 
to  a  living  owner?  An  executor  holds  under  a  trust ;  he  is  the 
minister  or  dispenser  of  the  goods  of  the  dead.  He  has  the 
same  property  in  the  personal  effects  as  the  deceased  had  when 
living.  It  is  a  general  rule  of  law  and  equity,  that  an  executor 
has  an  absolute  power  of  disposal  over  the  personal  effects  of 
his  testator,  and  they  cannot  be  followed  by  creditors  nor  leg- 
atees into  the  hands  of  the  alienee.  This  results  from  the  fact 
that  in  many  instances  the  executor  must  sell  in  order  to  per- 
form his  duty  in  paying  debts,  &c. ;  and  no  one  would  deal 
with  him  if  liable  afterwards  to  be  called  to  an  account.  Co- 
executors  are  regarded  in  law  as  an  individual  person ;  and  the 
acts  of  any  one  of  them,  in  respect  to  the  administration  of  the 
effects,  are  deemed  to  be  the  acts  of  all ;  as  where  one  releases 
a  debt  or  settles  an  account  of  a  person  with  the  deceased,  or 
surrenders  a  term,  or  sells  the  goods  and  chattels  of  the  estate, 
his  act  binds  the  others.  An  exception  to  this  general  power 
will  be  found  in  those  cases  only  when  collusion  exists  between 
the  executor  and  purchaser.  That  the  executor  may  waste  the 
money  is  not  alone  sufficient  to  invalidate  the  sale ;  it  must 
further  appear  that  the  purchaser  participated  in  the  devastavit 
or  breach  of  duty  in  the  executor.  Thus,  when  the  person  to 
whom  the  executor  passes  the  property,  knows  that  the  exeo- 
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utor  is  acting  in  violation  of  his  trost  and  in  fraud  of  those  in- 
terested in  the  due  administration  of  the  assets,  the  fraud  viti- 
ates the  transaction,  and  the  attempted  transfer  is  void.  These 
familiar  elements,  the  base  of  the  master's  reasoning,  are  its 
sure  support. 

Were  MacDoweU  &  Wilkins  defendants  instead  of  their 
pledgees,  the  appellants'  argument  would  be  irresistible ;  for 
they  participated  in  the  wrongful  act  of  George  R.  Wood.  As 
executor,  he  could  not  make  a  valid  sale  or  pledge  of  the  stock 
as  a  security  for  or  in  payment  of  his  own  debt  to  them ;  the 
.  transaction  itself  gave  them  notice  of  the  misapplication,  and 
involved  them  as  participants  in  the  breach  of  duty.  Where 
money  was  obtained  on  the  security  of  stock  belonging  to  an 
estate,  the  borrowers,  sons  of  the  testator,  represented  that  they 
owned  and  had  the  right  to  pledge  it,  but  the  transfer  was  made 
by  the  executrix  to  the  lenders,  who  gave  her  a  receipt  stating 
the  purpose  for  which  they  held  it,  and  that  it  was  to  be  re- 
tomed  to  the  estate  if  their  debt  was  paid,  the  transaction  gave 
the  lenders  notice,  and  the  trust  was  not  divested.  Prall  v. 
SamU,  28  N.  J.  Eq.  66. 

An  executor's  duty  is  not  like  that  of  a  trustee,  in  whom 
property  is  vested,  not  for  administration  or  sale,  but  custody 
and  management  for  his  cestuis  que  trust.  The  party  taking 
stock  on  pledge  from  such  trustee  deals  with  it  at  his  peril,  for 
there  is  no  presumption  of  a  right  to  sell  it,  as  there  is  in  the 
case  of  an  executor.  Duncan  v.  Joudon^  15  Wall.  165 ;  Shaw 
V.  Spencer^  100  Mass.  382. 

^'  The  execiltor  has  the  right  to  sell  and  transfer,  and  one 
who  buys  of  him  in  good  faith,  and  pays  in  money  the  price 
agreed  upon,  is  not  responsible  for  the  application  of  the  pur- 
chase-money." Per  Hunt,  J.,  Leitoh  et  al.  v.  WeUs  et  al.^  48 
N.  Y.  585.  Letters  of  administration  are  always  sufficient  evi- 
dence of  authority  to  transfer,  because  a  sale  and  transfer  of 
Btock  is  in  the  line  of  the  duty  of  an  administrator.  The  powers 
of  an  execotor  or  administrator  differ  from  those  of  an  ordinary 
trustee ;  the  duty  of  the  latter  being  custody  and  management, 
of  the  former  to  dispose  of  ths  personal  property,  to  pay  debts, 
<&c  Executors  may  use  specific  legacies  to  pay  debts,  if  nec^ 
Vol.  n.— 19 
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essary.  Bayard  y.  Farmer^  and  Mechanic^  JBank^  2  P.  F. 
Smith,  232.  The  fact  that  the  legal  title  to  the  stock  was 
known  to  have  preyionBlj  been  in  the  executor,  and  that  the 
title  of  the  holder  appeared  on  its  face  to  have  been  derived 
from  him  in  his  representative  capacity,  will  not  raise  a  suspi- 
cion, or  put  a  purchaser  on  inquiry,  for  the  reason  that  it  is  the 
executor's  primary  duty  to  dispose  of  the  assets  and  settle  the 
estate.  Prall  v.  TiU,  supra.  We  think  the  master  was  right 
in  holding  ^^  that  the  same  principle  which  prevails  in  the  case 
of  an  absolute  owner  applies  in  the  case  of  an  executor  who  in- 
vests the  holder  with  apparent  ownership." 

The  defendants  had  a  right  to  infer  that  MacDowell  &  Wil- 
kins  were  the  owners  of  the  stock,  although  the  certificates 
showed  title  in  Charles  S.  Wood,  and  the  blank  assignments 
and  powers  were  signed  by  George  B.  Wood  as  acting  exec- 
utor. They  found  MacDowell  &  Wilkins  clothed  with  ap- 
parent ownership.  The  testator  had  given  George  R.  Wood 
the  strongest  expression  of  confidence  in  making  him  an  exec- 
utor of  his  will,  thereby  vesting  absolute  power  in  him  to  sell 
and  transfer  the  stock  in  the  line  of  his  duty.  He  was  acting 
executor.  Neither  his  co-executors,  nor  others  interested  in 
the  estate,  bad  taken  a  step  to  prevent  him  from  committing 
waste.  The  law.  casts  no  duty  upon  a  purchaser  to  ascertain  if 
the  trusted  executor  of  the  decedent's  will  is  mismanaging  the 
estate  in  fraud  of  creditors  or  legatees.  The  defendants  had 
no  knowledge  of  the  collusive  transaction  between  the  executor 
and  MacDowell  &  Wilkins,  nor  reason  to  believe  that  they,  the 
pledgors,  were  not  the  real  owners,  as  they  appeared.  If  it  be 
that  the  perfidious  conduct  of  the  executor  results  in  loss  to  in- 
nocent persons,  either  those  interested  in  the  estate  or  the 
pledgees  of  the  stock,  it  must  fall  on  those  whose  interest  he 
betrayed. 

Decree  affirmed,  at  the  cost  of  appellants,  and  appeal  dis- 
missed. 

Justice  Paxson  dissented. 


As  to  power  of  an  executor  to  pledge  personal  property  of  estate,  see  Car- 
ter V.  Manufacturers'  Bank,  1  Am.  Prob.  R  108. 
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AliBXANDEB  VS.  WaLLAOB. 
[8  B.  J.  Le%  669.] 

DlBBCnON  TO  DIYIDB  REAL  AND  PERSONAL  BBTATB   AOOOBDINO 

TO  LAW. — ^POWER  OF  BALE. 

A  (firection  that  the  remainder  of  testator's  estate,  both  real  and  personal,  be 
diyided  "  among  my  (his)  heirs  according  to  the  laws  of  the  State  of  Tennessee 
now  in  force,  none  preferred,  none  discrimioated  against,"  vesta  the  realtj  in  the 
heirs,  as  prescribed  in  the  statute  of  descent,  and  the  personalty  in  the  ^zt  of 
kin,  as  ^Mcified  in  the  statute  of  distribotioDS. 

An  anthority  to  an  executor  to  take  entire  charge  of  the  estate  "  withoot  any 
bond  or  any  liability,"  "  relying  on  his  integrity  and  judgment  entirely,"  con- 
iiers  no  power  of  sale  or  anthority  not  ordinarily  possessed  by  an  szecntor  as 
inch. 

Appeal  from  the  Chancery  Court  at  Gkdlatin. 

J.  J.  Turner^  for  complainant. 

S.  K  Wilson^  for  defendants. 

CoopERy  J.  Bill  filed  by  the  executors  of  the  last  will  and 
testament  of  James  Wallace,  deceased,  against  the  heirs  and 
'  distribatees,  who  are  also  devisees  and  legatees,  for  a  constmo- 
tion  of  the  will.  The  testator  died  in  October,  1881,  about 
eighty-three  years  of  age,  without  wife  or  child.  He  was  the 
youngest  of  twelve  children,  and  had  survived  all  of  his 
brothers  and  sisters,  each  of  whom  left  children  surviving. 
Many  of  these  children  died  before  the  testator,  leaving  chil- 
dren, and  some  of  these  latter  children  also  died  before  the  tes- 
tator,  leaving  children.  The  descendants  of  his  brothers  and 
sisters  are  the  heirs  and  distributees  of  the  testator.  They  are 
nnmerous,  and  reside  in  various  States  and  territories.  The 
testator  owned  at  bis  death  over  nine  hundred  acres  of  land  in 
this  State,  and  about  eighteen  hundred  and  eighty  acres  in  the 
State  of  Texas.  He  had  a  large  personal  estate.  The  will  was 
written  by  one  of  the  subscribing  witnesses,  a  man  of  age,  and 
of  fine  business  capacity,  a  cashier  of  a  bank  for  a  number  of 
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years,  and  in  the  habit  of  drawing  up  legal  instraments,  but 
not  a  lawyer. 

The  testator  provides  by  his  will  for  the  payment  of  his 
debts  and  for  certain  old  servants,  who  are  named.  His  will 
then  proceeds  as  follows : 

"  Fourth.  I  direct  that  the  remainder  of  my  estate,  both 
real  and  personal,  be  divided  among  my  heirs  according  to  the 
laws  of  the  State  of  Tennessee  now  in  force,  none  preferred, 
none  discriminated  against. 

"  Fifth.  I  desire  and  direct  that  no  portion  of  my  estate 
shall  be  subject  to  any  supervision  of,  or  liability  to  any  court 
whatever. 

''  Sixth.  1  hereby  appoint  my  long  tried  and  faithful  friend, 
James  Alexander,  my  executor,  to  take  charge  of  my  entire 
estate,  and  execute  this,  my  last  will  and  testament,  and  to  do 
so  without  any  bond,  or  any  liability  for  errors  and  defects, 
either  to  my  heirs  or  to  any  court,  relying  upon  his  integrity 
and  judgment  entirely." 

It  is  conceded  that  the  last  provision  in  relation  to  the  non- 
liability of  the  executor  for  any  abuse  of,  or  default  in  the 
trust  conferred  upon  him,  is  contrary  to  public  policy,  and  of 
no  avail.  And  it  must  be  admitted  that  the  testator's  direction 
that  no  portion  of  his  estate  shall  be  subject  to  the  supervision 
of  the  courts,  has  proved  an  ignominious  failure.  The  executor 
has  himself  come  into  court,  and  brought  all  parties  interested 
in  the  estate  with  him.  What  portion  of  the  estate  will  go  to 
the  officers  of  the  court  remains  to  be  seen. 

The  impression  made  upon  the  mind  by  the  language  of  the 
fourth  clause  of  the  will  is,  what  the  facts  render  probable, 
that  the  testator  had  no  choice  among  the  numerous  and  scat- 
tered descendants  of  his  brothers  and  sisters,  and  was  willing 
that  they  should  take  his  property  as  the  law  would  divide  it. 
The  words  "  according  to  the  laws  of  the  State  of  Tennessee," 
would,  in  this  view,  not  only  ascertain  the  persons  to  take,  but 
determine  the  quantum  of  estate  or  interest  each  of  those  per- 
sons should  receive.  The  testator,  being  himself  indifferent, 
leaves  all  to  the  law. 

The  "  heirs "  of  the  testator,  by  the  laws  in  force  at  his 
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death,  to  inherit  the  realty,  were  the  issue  of  his  deceased 
brothers  and  sisters,  such  issue  in  each  descending  line  taking 
bj  way  of  representation  of  a  deceased  parent,  and  therefore 
fer  stirpeSj  without  any  limit  to  the  representation.  (Code, 
sees.  2420,  2421 ;  The  MiUer  WiUa,  2  Lea,  54.)  The  distribu- 
tees  of  the  personal  estate,  by  the  same  law,  were  the  children 
of  the  brothers  and  sisters,  to  the  exclusion  of  the  remoter  de- 
scendants, there  being  no  representation  among  collaterals  in 
the  distribution  of  personalty  after  brothers'  and  sisters'  chil- 
dren. (Code,  sees.  2429,  2430 ;  Penniman  v.  Francisco^  1 
Heisk.  611.)  And  these  children  would  take  jper  stirpes.  The 
result  would  be,  if  the  testator's  property  be  divided  among  his 
heirs  and  distributees  according  to  the  laws  of  the  State  in 
force  at  the  testator's  death,  that  the  heirs  would  take  the 
realty  in  the  descending  line,  without  limitation,  by  way  of 
representation  and  per  stirpes^  and  the  distributees  to  take  the 
personalty,  would  be  the  children  of  brothers  and  sisters  to  the 
exclusion  of  the  remoter  descendants. 

In  view  of  this  inequality  of  benefit  among  the  descend- 
ants of  the  same  stirpes,  able  and  exhaustive  arguments  have 
been  presented  in  support  of  a  different  construction  of  the 
will.  In  the  first  place,  it  is  contended  that  the  word  '^  heirs," 
as  used  in  the  fourth  clause  of  the  will,  must  be  taken  in  its 
strict  technical  sense,  as  designating  the  objects  of  testator's 
bounty,  and  that  the  entire  estate,  real  and  personal,  will  go  to 
the  same  persons.  Like  all  other  legal  terms  the  word  ^^heir" 
or  "  heirs,"  when  miexplained  and  uncontrolled  by  the  context, 
is  usually  interpreted  according  to  its  strict  and  technical  im- 
port, in  which  sense  It  designates  the  person  or  persons  ap- 
pointed by  law  to  succeed  to-  the  real  estate  in  case  of  intes- 
tacy. (2  Jar.  on  Wills,  61,  5th  Am.  ed.)  But  an  intention 
actually  expressed,  or  to  be  gathered  from  the  language  used, 
will  prevail  over  the  technical  meaning  of  the  word.  Where  a 
mixed  fund  of  realty  and  personalty  is  given  to  the  heir,  less 
difficulty  has  been  found  in  treating  the  person  answering  the 
description  as  taking  both  funds.  {DeBeauvoir  v.  DeBeauvoir, 
3  H.  L.  Cas.  524,  658 ;  Owynne  v.  Muddock,  14  Ves.  488.) 
Bat,  as  said  by  the  great  judge,  Sir  William  Grant,  who  deliv- 
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ered  the  opinion  in  the  last  of  these  cases,  ^^  it  is  always  a  qne&- 
tion  of  intention  what  the  testator  means  by  the  nse  of  sach 
description."  And  the  state  of  the  authorities  is  such  that  the 
vice-chancellor  of  England  felt  constrained  to  say  in  a  compara- 
tively  recent  case :  "  1  cannot  assent  to  such  a  proposition  of  law 
as  that  where  real  and  personal  estate  are  blended,  the  person- 
alty goes  as  the  realty.  Sach  a  proposition  is,  I  think,  bad  law, 
and  authority  is  the  other  way."  {Herrick  v.  FranMin^  L.  R- 
6  Eq.  594.)  In  a  still  more  recent  case,  where  a  direction  to 
divide  a  sum  of  money  "  amongst  the  heirs  of  my  late  brother," 
was  held  to  give  the  money  to  the  next  of  kin  of  the  brother 
according  to  the  statute  of  distributions,  another  vice-chancellor 
said:  ^^In  the  midst  of  the  'confusion  worse  confounded' 
which  exists  among  the  authorities  on  this  subject,  I  must  en- 
deavor to  put  such  a  construction  upon  the  language  of  this 
will  as  the  general  sense  of  the  instrament  requires."  {In  re 
Steeven^  Trusts,  L.  R.  15  Eq.  110.) 

In  this  State  we  have  held  that  the  word  "heirs"  is  flexi- 
ble, and  may  mean  heir  at  law  or  next  of  kin,  according  to  the 
nature  of  the  property  given,  and  the  construction  can  be  ap- 
plied to  a  mixed  devise  reddendo  singula  singulis.  (  Ward  v. 
SaunderSj  3  Sneed,  337 ;  Ingram  v.  Smithy  1  Head,  412,  426 ; 
Gosling  v.  CaldweU,  1  Lea,  454.)  The  weight  of  authority  is 
in  favor  of  the  flexible  character  of  the  word.  {Oittings  v. 
MoDennott^  2  M.  &  K.  69 ;  Yaxix  v.  Henderson,  1  J.  &  W. 
388  n. ;  Crown  v.  Ilenesey^  4  Hawks.  392 ;  Ferguson  v.  Stetvart, 
1 4  Ohio,  140 ;  Clark  v.  Lynch,  46  Barb.  68 ;  Fvans  v.  Oodbold, 
6  Rich.  Eq.  26 ;  Morton  v.  Barrett,  22  Me.  257.) 

It  is  next  contended  that  the  will  provides  for  equal  division 
among  the  heirs.  If  the  testator  has  introduced  into  the  gift 
expressions  requiring  an  equality  of  distribution,  the  statutory 
mode  is  in  general  excluded,  and  the  class  of  heirs  or  devisees 
designated  take^^  capita,  (Puryeaa*  v.  Edmondson,  4  Heiak. 
43 ;  Pa/rrish  v.  Oroomes,  1  Tenn.  Ch.  581 ;  Low  v.  Smith,  25 
L.  J.  Ch.  293.)  But  this,  too,  is  controlled  by  the  intention  of 
the  testator,  and  if  that  intention  leaves  it  doubtful  in  what 
proportions  the  class  is  to  take,  and  a  fortiori,  if  it  expresses 
or  fairly  implies  the  contrary,  the  rule  of  equality  will  not  pre- 
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vail.    {Earrie  Estate,  74  Penn.  St.  462.)    And  if  it  can  be 
fairly  gathered  from  the  will  that  the  testator  intended  that  his 
property  should  go  according  to  the  statutes  of  descent  and  dis- 
tribntion,  even  the  express  nse  of  the  words  "  equally  divided," 
or  ^^  share  and  share  alike,"  will  not  change  the  result.    {Fiel- 
der V.  Ashworthj  L.  R.  20  Eq.  410 ;  Solloway  v.  Raddiffe,  23 
Beav.  168 ;  Booth  v.  Vicare,  1  Coll.  0.  0.  6 ;  Flinn  v.  Jinkine, 
1  Coll.  C.  C.  365 ;  King  v.  Savage,  121  Mass.  303.)    In  Hd- 
loway  V.  Raddiffe,  ut  supra,  the  division  was  to  be,  ^^  equally 
amongst  my  legal  personal  representatives,  in  such  and  the  like 
manner  as  if  the  same  had  been  to  be  paid  under  the  statute  of 
distributions,"  and  the  same  point  was  made  as  in  the  case  now 
before  us.    ^^  It  is  contended,"  says  the  Master  of  Bolls,  '^  that 
the  true  reading  is  to  refer  to  the  statute  to  ascertain  who  are 
the  persons  to  take  under  the  description  of  Hegal  representa- 
tives,' and  nothing  more,  and  thereby  give  effect  to  the  words 
^  equally  amongst.'     It  will  be  seen  that  though  the  testator 
gave  this  moiety  equally  between  the  persons  so  ascertained, 
still  the  statute  of  distribution  is  referred  to,  not  only  for  the 
purpose  of  pointing  out  who  are  the  persons  to  take,  but  also, 
for  the  purpose  of  pointing  out  the  manner  in  which  they  are 
to  take."    In  Fielder  v.  Aahworth,  ut  supra,  the  words  of  the 
will  were :  ''to  distribute  the  residue  to  my  relatives,  share  and 
share  alike,  as  the  law  directs."     Says  the  vice-chancellor: 
*'  What  does  he  mean  by  this  ?    Does  he  mean  that  the  rela- 
tives arc  to  take  share  and  share  alike,  or  does  he  mean  them 
to  take  as  the  law  directs  under  the  statute  of  distributions  ? 
I  think  that  the  intention  of  the  testator  was  that,  not  having 
made  up  his  mind  how  to  divide  his  property,  and  probably 
not  knowing  exactly  how  it  would  go  under  the  statute  of  dis- 
tributions, he  thought  it  better  to  leave  it  entirely  to  the  law, 
having  confidence  that  it  would  then  be  divided  in  the  most 
proper  manner.     The  only  mode  of  effecting  this  object  is  to 
disregard  the  words  '  share  and  share  alike,'  and  order  the  prop- 
erty to  be  divided  as  the  law  directs — that  is,  according  to  the 
statute  of  distributions." 

The  obvious  intention  of  the  testator  in  the  clause  in  the 
will  now  before  us,  was  to  refer  to  the  laws  of  the  State  of 
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TennesBee  now  in  force,  not  only  for  the  purpose  of  pointing 
out  the  persons  who  are  to  take,  bat  also  for  the  purpose  of 
pointing  out  the  manner  in  which  they  are  to  take.  The  testa- 
tor, not  having  made  up  his  mind  how  to  divide  his  property, 
and  probably  not  knowing  exactly  how  it  would  go  under  the 
statutes,  thought  it  better  to  leave  it  entirely  to  the  law.  And 
he  has  not  hampered  his  general  intent  by  any  such  inconsis- 
tent and  clearly  expressed  phrases  as  those  existing  in  the  two 
English  cases  cited.  The  only  additional  words  used  by  him 
are:  "None  prefeiTed,  none  discriminated  against."  Pre- 
cisely what  was  meant  by  these  words  is  doubtful.  But  proba- 
bly the  testator  only  intended  to  say,  no  matter  where  my 
heirs  may  be,  nor  who  they  are,  let  them  take  the  share  of  my 
estate  which  the  law  gives  tiiem.  At  any  rate,  they  are  not 
directly  inconsistent  with  the  residue  of  the  clause,  and  cannot 
control  its  plain  meaning. 

There  is  no  ground  in  the  language  of  the  will  for  the  con- 
tention of  the  executor  that  he  is  authorized  to  sell  the  land  of 
the  estate.  There  is  no  conveyance  of  the  land  to  him,  nor 
any  authority  given  to  him  to  selL  The  general  power  con- 
ferred upon  the  executor  by  the  sixth  clause  is  only  such  as 
would  belong  to  him  as  executor,  to  take  charge  of  the  estate 
and  execute  the  will.  Whatever  may  have  been  the  intention 
of  the  testator,  the  actual  language  used  does  not  admit  of  any 
other  construction.  There  is  not  the  slightest  indication  of  an 
intent  to  convert  the  land  mto  money  to  be  distributed  as  such. 

No  question  of  advancement  can  be  raised. under  this  wilL 
For,  whether  the  heirs  and  next  of  kin  take  under  this  will,  or 
by  law,  the  interest  being  the  same,  the  whole  estate  is  dis- 
posed of,  rendering  equality .  impossible.  The  testator  had 
made  no  advancements  in  his  lifetime. 

There  is  no  error  in  the  chancellor's  decree,  and  it  must  be 
affirmed.  The  costs  will  be  paid  out  of  the  estate,  and  the 
cause  remanded. 
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BUSBELIi  VS.  HABTT. 

[87  New  York,  19.] 

ApPUOATION    fob    ADMINIgTRATlON    BY    ATTOSNBY    IN    FACT    OF 
LBOATEE. — ^PbOOF  OF  FOREIGN  WILL  BY  OOMKIB8ION. 

An  ageDt  of  a  legatee  appointed  by  power  of  attorney  to  ask  for  and  r«oeiye  let- 
ters of  administratloD,  is  "  a  person  interested  in  the  estate  "  within  the  statute, 
and  the  aorrogste  has  jarlsdiction  to  award  the  letters  asked  for  on  such  agent'a 
petition. 

Where  a  testator,  not  an  inhabitant  of  this  State,  dies  out  of  it,  leaying  assets, 
the  sarrogate  of  the  coonty  where  the  assets  are  has  jorisdiction  to  take  proof 
of  the  will,  and  may  act,  though  the  original  win  is  in  the  possession  of  a  court 
of  another  country,  and  cannot  be  produced  before  him. 

lo  proceedings  for  the  probate  of  such  a  will,  the  exhibition  of  the  original  docu- 
ment before  commissioners  appointed  by  the  surrogate  to  take  testimony  in 
the  foreign  country  Ib  substantiaUy  a  production  of  the  same  before  such  surro- 
gate. 

Appeal  from  a  judgment  of  the  Supreme  Court,  Genei*al 
Term,  affirming  a  decree  of  the  surrogate  of  Ulster  county, 
admitting  to  probate  the  will  of  John  Russell,  "  late  of  Broom- 
park,  Denny  Sterlingshire,  Scotland,  deceased,"  as  a  will  of 
real  and  personal  estate. 

The  will  had  been  previously  admitted  to  probate  in  Scot- 
land, and  was  in  the  custody  of  the  court  there.  It  disposed  of 
real  estate  situate  in  Ulster  county,  and  of  personal  property 
in  this  State,  as  well  as  of  real  and  personal  property  in  Scot- 
land. It  was  executed  according  to  the  laws  of  Scotland,  and 
also  according  to  the  laws  of  this  State.  The  evidence  of  the 
subscribing  witnesses  to  the  will  was  taken  by  commission 
issued  by  said  surrogate  to  commissioners  residing  in  Scotland, 
a  copy  of  the  will  was  annexed  to  the  commission,  and  certified 
by  the  commissioners  as  a  correct  copy. 

The  further  material  facts  pertinent  to  the  questions  dis- 
cuBsed  are  stated  in  the  opinion. 

Charles  A,  Fowler^  for  appellant. 
S.  Z.  Stebhi/M^  for  respondents. 
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« 

Finch,  J.  The  jariBdiction  of  the  snirogate  of  Ulster  coantj 
to  take  the  proof  of  a  will  of  real  and  persoiial  estate,  executed 
in  Scotland  by  a  citizen  of  this  State  temporarily  resident  in 
that  country,  in  accordance  both  with  the  foreign  law  and  with 
onr  own,  upon  the  production  of  an  exemplified  copy  of  the 
will,  the  original  remaining  in  the  custody  of  the  foreign  tribu- 
nal, is  questioned  upon  this  appeal. 

That  jurisdiction  is  first  assailed  upon  the  ground  of  the 
insufficiency  of  the  petition  with  which  the  proceedings  for 
probate  began.    Janet  Bussell  was  a  legatee  and  deyisee,  and 
named  as  executrix  in  the  will  of  the  testator.    Her  right  to 
ask  for  its  probate  is  not  at  all  questioned,  but  that  is  claimed 
to  be  a  personal  right  which  could  not  be  devolved  upon  a 
stranger  to  the  estate,  or,  if  so,  was  not  in  the  present  case 
formally  and  sufficiently  acted  upon.    The  legatee  and  execu- 
trix, by  a  power  of  attorney  duly  and  properly  executed,  and 
which  recited  at  large  the  circumstances  rendering  it  necessary, 
appointed  the  respondent  Hartt  her  agent  and  attorney,  in  her 
name,  place  and  stead,  to  present  the  will  or  duly  authenticated 
copies  thereof  to  the  proper  surrogate  for  probate,  and  to  have 
the  same  duly  proven  as  a  will  of  real  and  personal  estate,  and 
to  ask  for  and  receive  letters  of  administration,  and  take  pos- 
session of  and  administer  upon  the  estate  of  the  deceased. 
Hartt  thereafter  presented  to  the  surrogate  of  Ulster  county  a 
petition  setting  forth  the  usual  and  necessary  facts,  and,  in  ad- 
dition, detailing  the  peculiar  circumstances  of  the  case,  and  ask- 
ing for  the  probate  of  the  will  and  the  issae  to  himself  of  letters 
of  administration  with  the  will  annexed.     This  petition  was  ac- 
companied on  its  production  to  the  surrogate  by  the  original 
letter  of  attorney.  Upon  these  papers  the  surrogate  acted,  and  is- 
sued the  usual  citations.   It  is  now  objected  that  under  the  power 
of  attorney  the  respondent  was  only  authorized  to  petition  for 
probate  ^'  in  the  name  "  of  the  executrix,  and  that  the  petition 
actually  presented  was  in  his  own  name  and  not  in  that  of  his 
principal.     The  criticism  has  very  little  just  force  beyond  its 
purely  technical  character,  and  touches  rather  the  form  than  the 
substance  of  the  proceeding.     The  petition  and  letter  of  attor- 
ney taken  together  substantially  mal^e  Janet  Bussell  the  real 
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petitioner ;  but  if,  by  reason  of  the  form  adopted,  some  doubt 
shoald  remain,  it  is  sufficient  to  say  further  that  the  letter  of 
attorney  transferred  to  Hartt  the  right  of  the  executrix  to  let- 
ters of  administration,  and  that  a  person  having  such  a  right  is, 
in  our  opinion,  a  person  *'  interested  in  the  estate  "  (3  K.  S.  [6th 
ed.]  65,  §  53),  and  so  has  a  right  to  ask  by  petition  fdr  the  issue 
of  the  letters  of  administration  to  which  he  is  entitled.  The 
earrogate,  therefore,  properly  acted  upon  the  petition  and  had 
jurisdiction  to  entertain  the  proceeding. 

During  its  progress,  and  while  it  was  pending,  Janette  Os- 
trauder,  one  of  the  contestants,  died,  leaving  infant  heirs.  A 
supplementary  petition,  signed  "  James  0.  Hartt  by  S.  L.  Steb- 
bins,"  was  thereupon  presented  to  the  surrogate,  setting  forth 
each  death  of  one  of  the  parties  and  the  names  of  the  infant 
heirs.  Citations  w6re  issued  to  such  infants,  and  on  their  re- 
tarn  a  special  guardian  was  appointed.  It  is  now  objected  that 
Stebbins,  who  was  merely  counsel  for  Hartt,  had  no  right  to 
make  the  petition  and  the  surrogate  gained  no  jurisdiction  over 
the  infants.  We  are  not  able  to  see  the  necessity  of  a  petition 
by  Harrt  or,  indeed,  of  any  petition  to  justify  the  surrogate  in 
bringing  in  the  infants.  The  officer  had  already  acquired  juris- 
diction of  the  proceeding  and  of  the  parties  who  were  entitled 
to  be  heard  at  its  commencement.  The  statute  provides  that 
upon  an  application  for  the  probate  of  a  will,  the  surrogate  shall 
"  :iscertain  "  whether  any  of  the  persons  interested  are  minors, 
an  1  if  so,  their  names  and  places  of  residence,  and  if  there  be 
8ii.*h,  appoint  a  special  guardian  to  take  care  of  their  interests. 
(Laws  of  1837,  chap.  460,  §  6 ;  3  R.  S.  [5th  ed.]  147,  §  51.). 
While  it  is  common  to  furnish  the  requisite  information  in  the 
original  petition,  we  know  of  no  rule  which  compels  the  surro- 
gate to  "  ascertain  "  it  in  that  way  alone.  And  when,  after 
proceedings  for  probate  actually  begun,  a  minor  becomes  inter- 
ested by  reason  of  the  death  of  one  of  the  parties,  and  the  sur- 
rogate "  ascertains  "  that  fact,  his  duty  and  right  to  bring  in  such 
nunor  and  appoint  for  him  a  special  guardian  is  equally  plain. 
How  the  officer  ascertains  the  fact  and  the  necessity  is  not  made 
material.  The  affidavit  of  an  attorney  or  counsel  in  the  case  is 
quite  sufficient  to  give  the  information  and  authorize  the  sur- 
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rogate  to  act.  In  a  case  before  the  Burrogate  of  New  York. 
the  omiBsion  of  a  minor  as  a  party  to  the  proceeding  was  dis- 
covered, by  the  surrogate  himself,  after  twelve  years  of  litiga- 
tion, and  a  special  guardian  appointed.  {ScUtu^  £dcUe,  1 
Tucker,  230.) 

Passing  these  preliminary  objections  we  reach  the  graver  and 
more  important  claim  that  the  surrogate  had  no  jurisdictioD  to 
take  proof  of  the  will  as  a  will  of  real  estate,  because  it  was  in 
the  possession  of  a  court  or  tribunal  of  justice  in  another  country, 
whence  it  could  not  be  obtained.  The  dispute  comes  down  to 
a  single  point.  The  appellant  insists  that  prior  to  the  act  of 
1830  (Chap.  320)  there  was  no  jurisdiction  or  authority  lodged 
anywhere  to  take  the  proof  of  foreign  wills,  and  for  that  reason, 
expressly  so  stated  by  the  revisers,  seven  new  sections  were 
added  conferring  such  power  upon  the  chancellor.  On  behalf 
of  the  respondent  it  is  said,  that  jurisdiction  to  take  the  proof 
of  foreign  wills  was  vested  in  the  Surrogate's  Court,  but  wassoj 
hampered  and  rendered  ineffectual  in  cases  where  the  witnesses 
could  not  be  produced  by  the  inability  of  tfiat  court  to  issue  a 
commission  as  to  make  necessary  and  occasion  the  authoritr 
conferred  upon  the  chancellor,  that  such  jurisdiction  in  eqnitj 
was  concurrent  with  that  of  the  Surrogate's  Court  and  did  not 
exclude  it ;  and  that  the  difficulty  in  the  way  of  the  latter  cooit 
of  its  want  of  power  to  issue  a  commission  was  removed  in 
1837  (Chap.  460,  §  77).  In  IsAam  v.  Gibbons  (1  Bradf.  69),  the 
learned  surrogate  very  satisfactorily  demonstrates  that  jurisdic- 
tion has  always  been  with  the  surrogate  to  take  the  proof  of 
foreign  wills,  having  been  conferred  by  the  general  authoritr 
to  take  the  proof  of  wills  of  non-inhabitants  where  assets  have 
been  left  in  or  have  come  into  his  county  (Act  of  1787, 1  GreenL 
366 ;  act  of  1801, 1  JR.  L.  449),  and  that  the  practice  has  been 
uniform  to  issue  letters  testamentary  or  of  administration  od 
the  production  of  an  exemplification  of  the  foreign  decree  of 
probate.  The  very  learned  opinion  of  Judge  Daly  in  ihe  case 
of  Brici^s  Estate  (15  Abb.  Pr.  31),  traces  out  and  explains  the 
early  authority  and  jurisdiction  of  the  surrogates'  courts,  with 
a  patience  and  accuracy  of  research  which  leaves  nothing  to  be 
added.    It  seems  to  us  most  probable  that  by  the  phrase  "  for* 
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dgn  wilk"  the  revisers  meant  snch  wills  a<8  could  only  be 
proved  abroad,  because  the  witnesses  resided  abroad.    {Isham 
T.  Giihons^  supra!)    In  that  sense  the  defect  they  pointed  out 
existed.     It  could  be  remedied  in  two  ways.     One  was  to  give 
;he  necessary  probate  jurisdiction  to  the  courts  of  Chancery, 
i^hich  could  issue  a  commission  to  examine  the  foreign  wit- 
lesses  ;  and  the  other  was  to  arm  the  Surrogate's  Court  with 
inthority  to  issue  a  commission.     The  revisers  adopted  the  first 
method,  but  the  legislature  in  1837  added  the  second.    It  is 
said,  however,  and  that  appears  to  be  ihe  precise  and  ultimate 
point  of  the  argument  made  by  the  learned  counsel  for  the  ap- 
pellant, that  except  in  the  case  provided  for  by  chapter  384  of 
the  Laws  of  1840,  no  authority  has  ever  been  given  to  a  sur- 
rogate to  act  on  a  will  the  original  of  which  cannot  be  produced 
before  him.     We  think  the  act  of  1837  is  broad  enough  to  cover 
the  case.     It  expressly  authorizes  the  surrogate  of  each  coun- 
ty to  take  proof  of  the  last  wills  of  all  deceased  persons  where 
the  testator,  not  being  an  inhabitant  of  this  State,  shall  die  out 
of  the  State  leaving  assets  in  the  county  of  such  surrogate  (§  1) ; 
and  then  restores  the  incidental  powers  of  surrogates,  and  au- 
thorizes them  to  issue  commissions  to  take  testimony  in  foreign 
coan tries.    And  the  right  of  the  surrogate  to  admit  a  will  to 
pn>bate  within  this  State,  upon  the  production  of  an  exempli- 
fication of  the  foreign  record  thereof,  is  distinctly  recognized  by 
chapter  403  of  the  act  of  1863.     But  the  point  pressed  upon  us 
is  also  well  answered  by  the  suggestion  of  the  learned  surrogate 
who  admitted  the  will  to  probate,  that  the  commission  issued  by 
the  surrogate  made  the  conrmissioners  officers  of  the  court  for 
the  purposes  for  which  it  was  issued  ;  that  in  the  execution  of 
the  authority  conferred  they  stood  in  the  place  of  and  repre- 
sented the  court ;  and  that  the  exhibition  of  the  original  will 
before  them  in  Scotland  was  substantially  a  production  of  the 
will  before  the  court.     Certainly  no  really  useful  or  beneficial 
purpose  to  be  derived  from  such  production  was  lost  to  the 
parties,  when  the  commissioners  appointed  by  the  court  were 
enabled  to  see  and  examine  it,  and  to  certify  personally  to  the 
correctness  of  the  copy  returned. 

The  final  point  taken  by  the  appellant  is  founded  upon  an 
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alleged  fact  which  the  snrrogate  has  found  against  him,  and  we 
think  correctly  upon  the  evidence.  The  finding  is  expresely 
that  the  deceased  was  an  inhabitant  of  Scotland  at  the  time  of 
his  death,  and  not  of  this  State. 

The  judgment  of  the  Oeneral  Term  affirming  the  decree  of 
the  snrrogate  shonld  be  affirmed,  with  costs. 

All  concur. 

Judgment  affirmed. 


Prasentation  of  will  by  person  interested.    Besan^on  ▼.  Brownson,  1  Am. 
Prob.  R  461, 


Gilbert  vs.  Welscoi. 

[16  IndiADA,  657.] 

Investments. — Bank  stock  not  fbopeb. 

A  direotioD  in  a  will  that  a  le^cy  be  put  at  interest  mnit  be  etarietly  foUowed. 
Id  such  a  case  bank  stock  is  not  a  proper  investment 

An  inTestment  of  estate  funds  in  secnrities  in  the  name  of  the  ezeontor  ia  im- 
proper. 

From  the  Clark  Circuit  Court. 

M.  C.  Hester^  for  appellants. 

(7.  Z.  Jewett  and  H.  E.  Jewett^  for  appelle& 

Woods,  J.  The  appellants,  who  are  husband  and  wife,  filed 
exceptions  to  the  final  settlement  report  of  the  appellee,  as  ad- 
ministrator, with  the  will  annexed,  of  the  estate  of  John 
Denny.  Issues  of  fact  were  formed,  and  a  trial  had,  which 
resulted  in  a  finding  and  judgment  for  the  appellee,  confirmiDg 
his  report  and  discharging  him  from  his  trust  as  to  the  appel- 
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lant  AgneB  C.  Gilbert.  The  only  question  presented  here  is, 
whether  the  finding  is  contrary  to  the  law  and  the  evidence. 
There  is  no  conflict  in  the  evidence^  and  it  shows  the  following 
facts: 

John  Denny  died  testate,  and  by  his  will  made  a  beqaest  to 
his  daughter  Agnes,  which  was  not  to  be  paid  to  her  so  long  aa 
she  remained  the  wife  of  her  then  hnsband,  bnt  was  to  be  put 
at  interest  by  the  executor,  and  the  interest  to  be  paid  to  her 
in  person.    The  terms  of  the  will,  so  far  as  necessary  to  be  con- 
sidered, may  be  found  in  the  opinion  delivered  in  Gilbert  v. 
Wekch,  51  Ind.  491,  in  which  case  it  was  decided  that,  having 
been  divorced  from  her  said  husband,  she  was  entitled  to  re- 
ceive the  bequest  into  her  own  possession  and  control.    Bar- 
nett,  the  executor  named  in  the  will,  managed  the  trust  until 
Jane,  1&74,  when  he  made  to  the  court  a  report  for  final  set- 
tlement, showing  in  his  hands  from  said  legacy,  for  the  use  of 
said  AgneSy  the  sum  of  $1,614  63,  and  an  equal  sum  for  her 
sister  Eliza,  and  asking  to  be  allowed  to  resign  the  trust.     This 
report  the  court  approved,  and  ordered  him  to  pay  said  suma 
to  his  successor,  when  appointed.    Thereupon  the  appellee  was 
duly  appointed  the  successor  in  said  trust,  for  both  said  Agnea 
and  Eliza ;  but,  instead  of  taking  from  Bamett  the  said  sums 
in  money  which  Bamett  was  ready  to  pay,  the  appellee  re- 
ceived the  sum  of  $79  26  in  cash,  and,  for  the  remainder,  took 
&D  assignment  of  thirty  shares,  of  the  par  value  of  $100  each^ 
of  the  capital  stock  of  the  First  National  Bank  of  Jeffersonville, 
Indiana,  at  and  for  the  price  of  $105  for  each  share.    The  as- 
signment was  taken  by  the  appellee  in  his  own  name,  without 
any  trust  being  expressed  or  indicated,  but  with  the  intention 
to  hold  the  stock  as  an  investment  of  said  legacies ;  and  this 
intention  was  known  to  the  officers  of  the  bank.    The  bank 
was  at  the  time  prudently  managed,  and  was  paying  five  per 
cent,  semi-annual  dividends  upon  its  stock,  which  was  then 
worth  in  the  market  and  in  fact  $105  per  share.     Before  re- 
ceiving the  stock,  the  appellee  made  careful  and  proper  in- 
quiries concerning  its  value,  and  took  it  in  good  faith,  believ- 
ing it  to  be  a  good  and  safe  investment.    Thereafter  the  ap- 
pellee paid  to  the  said  Agnes  the  dividends  received  upon  said 
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8tock,  but  for  each  sum  so  paid  to  her  she  -gave  a  receipt  de- 
scribing it  as  "  interest  on  my  legacy,"  or  "  interest  on  my  1^- 
acy  of  $1,614  63,"  etc.  In  his  receipt  to  his  predecessor  in  the 
trnst,  the  appellee  had  charged  himself  with  that  sum  of  money 
received  on  account  of  the  legacy  of  said  Agnes;  the  verified 
final  statement  of  Bamett,  with  which  said  receipt  was  filed  as 
voucher,  showed  the  transfer  of  said  sum  in  money ;  and  there 
is  in  the  evidence  nothing  which  shows,  or  fairly  tends  to  show, 
that  the  said  Agnes  knew  or  approved  of  the  investment  in 
said  shares  of  stock.  Soon  after  the  investment  was  made,  the 
bank  suffered  unexpected  losses,  equal  to  one-fourth  of  the 
yalne  of  the  capital  stock,  and,  in  consequence  thereof,  the 
original  shares  were  cancelled,  and  new  stock  issued  to  the 
amount  of  seventy-five  per  cent,  of  the  old,  making  the  new 
shares  of  par  value,  but  resulting  in  a  loss  of  nine  hundred  dol- 
lars of  the  sum  invested  by  the  appellee,  of  which,  in  his  said 
final  report,  he  has  charged  the  one-half  against  said  Agnes; 
and  to  this  charge  mainly  the  appellants  address  their  excep- 
tions. The  new  shares  of  stock  were  also  issued  to  the  appel- 
lee in  his  own  name.  The  original  purchase  had'  been  made 
by  the  appellee,  without  an  order  of  court  therefor,  and  the 
transaction  had  never  been  reported  to  the  court  or  confirmed, 
before  the  confirmation  of  said  final  report,  from  which  this 
appeal  is  prosecuted.  The  evidence  also  shows  a  settlement 
between  the  parties,  which,  according  to  the  testimony  of  the 
appellee,  the  only  witness  who  testified  on  the  subject,  was  as 
follows :  **  About  the  20th  day  of  October,  1876,  after  the 
bank  stock  had  been  reduced,  and  while  I  supposed  I  had  to 
bear  the  loss  of  the  depreciation,  Mr.  Gilbert  and  I  agreed  that 
I  should  pay  him,  for  his  wife,  eight  hundred  dollars  in  cash, 
and  should  transfer  to  them  six  hundred  dollars  of  the  new 
stock  that  had  been  issued  to  me,  the  stock  to  be  taken  at  par 
value.  I  was  to  retain  the  right  to  receive  whatever  was  made 
on  the  said  stock  from  the  suspended  debts  due  the  bank.  In 
accordance  with  this  agreement,  I  paid  the  eight  hundred  dol- 
lars and  transferred  the  six  hundred  dollars  of  bank  stock  to 
Mr.  Gilbert,  and  took  the  receipt  of  himself  and  wife  for  four- 
teen hundred  dollars.    It  was  agreed  further  between  us,  at 
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that  time,  that  as  soon  as  I  should  settle  with  the  conrt,  and 
find  what  more  was  due  his  wife,  if  anything,  I  should  then 
pay  such  balance,  if  any.  This  agreement  with  Gilbert  was 
made  upon  the  supposition  that  I  had  to  account  for  the  sum 
of  $1,614  63,  for  which  I  had  receipted  to  Bamett  as  so  much 
money." 

The  appellants  claim,  upon  these  facts,  that  the  loss  on  the 
bank  shares  is  the  individual  loss  of  the  appellee,  because  the 
investment  was  made  without  authority  of  the  court,  was  made 
in  his  own  name  as  an  individual  investment,  and,  if  made  in 
execution  of  the  truat,  it  was  in  violation  of  the  terms  of  the 
will,  which  required  the  legacy  to  be  put  at  interest.  On  the 
other  hand,  the  counsel  for  the  appellee  claim,  on  the  authority 
of  1  Perry's  Trusts,  sees.  462,  460,  that  the  direction  to  put  at 
interest,  means  no  more  than  a  direction  to  make  the  fund  pro- 
ductive, and  that  the  appellee's  duty  was  to  make  an  invest- 
ment, without  waiting  for  an  order  of  court  therefor.  They 
fnrther  argue  that  bank  stock  is  a  proper  investment,  and 
claim  that  it  is  so  held  in  by  far  the  greater  number  of  the 
States  of  the  Union,  wherein  the  courts  have  passed  upon  the 
question.  They  cite  Harvard  College  v.  Amory^  9  Pick.  446 ; 
Lovell  V.  Minotj  20  Pick.  116;  Clark  v.  Oarjield^  8  Allen, 
427 ;  Smyth  v.  Bums,  25  Miss.  422 ;  Brcmn  v.  Wright,  39  Ga. 
96 ;  Hammond  v.  Hammond,  2  Bland's  Oh.  306 ;  Oray  v. 
Lynch,  8  Gill.  403 ;  Murray  v.  Fei/aour,  2  Md.  Ch.  418. 

There  are  several  reasons  why,  in  our  judgment,  the  loss 
in  question  must  be  borne  by  the  appellee.  First,  because,  at 
the  beginning  of  his  trust,  withholding  the  truth  of  the  case 
from  the  court  and  the  parties  interested,  he  charged  himself 
on  the  record  with  money  not,  in  fact,  received,  and  took  the 
assignment  of  the  stock  in  his  own  name.  Further,  that  the 
facts  stated,  there  is  no  ground  for  charging  any  bad  faith,  and 
it  is  to  be  presumed  that  none  was  intended ;  yet,  by  the  course 
pnrsued,  the  appellee,  in  some  measure,  saved  the  opportunity 
of  claiming  for  himself  the  benefit  of  any  rise  in  the  value  of 
the  shares,  and,  a  loss  having  occurred,  he  should  not  be  per- 
mitted to  cast  it  upon  the  trust  estate.  The  rule,  which  re- 
quires that  trust  funds  be  kept  separate  from  individual  mon- 
VoL.  II.— 30 
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ejB  or  inyestments,  cannot  be  relaxed  with  safety.  It  is  well 
settled,  that,  if  a  trustee  deposit  the  trast  fond  in  bank,  in  his 
own  name,  he  will  be  charged  with  interest  npon  it,  and,  if  a 
loss  occur,  through  failure  of  the  bank,  or  otherwise,  he  must 
suflEer  it.  (1  Perry's  Trusts,  sees.  443, 444, 468,  and  cases  cited.) 
It  is  true  that,  in  RicfiarcUon  v.  The  StaUy  ex  rd.  55  Ind.  381, 
it  was  held  that  the  taking  of  notes  by  a  guardian,  in  his  own 
name,  for  moneys  belonging  to  his  ward,  was  not  conclusive 
proof  of  a  conversion.  On  this  subject,  see  The  State^  ex  rd. 
V.  Sanders,  62  Ind.  662 ;  Zowry  v.  The  Staie^  ex  rel.  64  Ind. 
421 ;  Tucker  v.  The  SiaUj  ex  rd.  72  In4  242. 

But  the  question  before  us  is  not  a  question  of  conversion, 
nor  one  to  be  determined  by  the  same  test.  Whether  a  con- 
version of  the  trust  money  or  property  has  occurred,  depends 
somewhat  upon  the  intention  of  the  trustee  in  doing  the  act 
which  is  claimed  to  constitute  the  conversion,  as  well  as  upon 
the  nature  and  consequences  of.  the  act,  but  the  role  which 
holds  the  trustee  personally  responsible  for  losses  incurred  of 
money  deposited  or  invested  in  his  own  name,  rests,  as  we  con- 
eeive,  upon  different  considerations.  By  deposits  and  invest- 
ments in  his  own  name,  the  trustee  obtains  advantages  by  way 
of  personal  credit  and  otherwise,  to  which  he  is  not  justly  enti- 
tled, and  good  policy,  with  a  view  to  the  faithful  conduct  of 
those  who  are  made  trustees,  requires  that  they  should,  in  such 
a  case,  take  the  risk  of  loss,  and,  that  there  should  be  no  in- 
quiry permitted  into  the  good  faith  of  such  transactions,  the 
secret  springs  of  which,  in  most  cases,  it  would  probably  be 
impossible  to  discover. 

In  the  second  place,  the  provision  of  the  will,  that  the  leg- 
acy should  be  put  at  interest,  is  equivalent  to  a  direction  that 
the  fund  be  either  loaned  at  interest,  or  invested  in  an  interest- 
bearing  security.  The  law  is,  that  such  directions  in  a  last  will 
or  testament  must  be  strictly  followed.  (1  Perry's  Trusts,  sees. 
452,  460,  461.)  It  cannot  be  properly  said  that  shares  of  cap- 
ital stock  in  a  bank  are  interest-bearing  securities.  Dividends, 
customarily  at  least,  are  declared  at  the  will  of  a  board  of  direc- 
tors. They  may  be  small  or  great,  or,  if  emergencies  require, 
may  be  omitted  entirely.    But  interest  is  a  matter  of  contract. 
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certain  in  amount  and  in  the  terms  of  payment,  and  always  en- 
forceable by  the  ample  remedies  of  the  law,  if  the  loan  or  in- 
Testment  be  pmdently  made. 

In  the  third  place,  the  evidence  shows  that  the  parties  made, 
and  in  part  executed,  a  settlement  between  themselves,  on  a 
basis  inconsistent  with  the  position  now  taken  by  the  appellee. 
That  settlement  was  made  upon  the  understanding  that  the  ap- 
pellee was  accountable  for  $1,614  63  in  money,  and,  upon  that 
aDderstanding,  the  appellants  consented  to  accept  of  him,  in 
part  payment,  $600  of  his  new  bank  stock.  That  stock  is  not 
money,  and '  may  or  may  not  be,  or  have  been,  worth  the  price 
at  which  it  was  taken  ;  but,  having  accepted  it  of  the  appellee 
on  the  theory  that  he  must  account  for  the  sum  named,  they 
have  the  right  to  have  the  account  adjusted  on  that  basis. 

Exception  is  also  made  to  some  small  items  of  costs  paid 
by  the  appellee,  but  we  do  not  find  that  any  error  has  inter- 
vened in  reference  thereto. 

A  motion  to  dismiss  the  appeal  in  this  case  has  been  filed. 
In  this  respect,  the  facts  are  substantially  the  same  as  in  West 
V.  Cavins^  74  Ind.  265,  and,  in  accordance  with  the  decision 
made  in  that  case,  the  motion  must  be  overruled. 

The  judgment  is  reversed,  with  costs,  and  with  instructions 
to  grant  a  new  trial.  . 


Generally* — It  is  manifestly  improper  to  take  one  and  the  same  security 
for  an  individual  and  a  representative  debt.   Eirkman  v.  Benham,  28  Ala.  601 . 

Bo  a  loaning  of  trust  funds  to  the  trustee  on  a  note  and  mortgage  iSAde- 
uutacU  Tendering  him  liable  at  the  election  of  the  cestui  que  trtut.  De  Jar- 
nette  v.  De  Jamette,  41  Ala.  708. 

BireetionB  by  the  oonri — ^In  New  Hampshire,  it  is  held  that  the  court 
may  give  directions  as  to  the  investments  to  be  chosen  either  by  general  rule 
or  in  the  specific  case.  In  Wheeler  v.  Perry,  18  N.  H.  307,  it  was  on  a  bill 
filed,  whidi  embraced  also  the  construction  of  a  will. 

In  Burrill  v.  Shell,  2  Barb.  467,  469,  the  will  directed  certain  funds  tabe 
invested  in  England,  and  the  court  held  it  had  no  power  to  divert  the  funds 
from  that  country  without  the  consent  of  all  parties  interested,  which  was 
not  obtainable  where  infants,  not  within  the  court's  Jurisdiction,  were  con- 
cerned. 

In  Wood  V.  Wood,  6  Paige,  606, 600,  a  like  ruling  was  made  as  to  the 
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necessity  of  consents,  and  it  was  said  that  the  court  could  assent  for  infanu 
within  its  jurisdiction. 

In  Armory  v.  Green,  18  Allen,  418,  the  testator  directed  the  inveetment 
of  a  sum  of  money,  for  the  benefit  of  his  daughter,  in  a  "dwelling-house, 
land,  furniture  and  household  goods."  It  was  held  that  the  investment 
might  be  made  outside  of  the  State. 

A  change  in  the  character  of  the  fund  from  a  personalty  to  a  realty  in- 
vestment can  only  be  made  by  leave  of  the  court.  Quick  v.  Fisher,  4  Halst. 
Ch.  674,  778;  8.  c.  1  Stock!  802;  Snowhill  v.  SnowhiU,  3  Gr.  Ch.  20;  Man- 
ning V.  Craig,  8  Gr.  Ch.  486;  Gamble  v.  Gibson,  59  Mo.  586. 

Railroad  bonds*— In  King  v.  Talbot,  40  K.  T.,  76,  the  question  was  not 
necessary  to  a  decision  of  the  case,  but  Woodruff,  J.,  at  page  91,  said:  "If 
the  real  estate  is  ample  to  insure  the  payment  of  the  bonds,  I  do  not  at  pres- 
ent perceive  that  it  is  necessarily  to  be  regarded  as  inferior  to  the  bond  of  an 
individual  secured  by  mortgage;  it  would  of  course  be  open  to  all  the  inqui- 
ries which  prudence  would  suggest  if  the  bond  and  mortgage  were  that  of  an 
hidividual." 

In  Massachusetts,  such  investments  have  been  approved,  even  where  the 
entire  property  of  the  railroad  was  without  the  State.  Brown  v.  French,  125 
Mass.  410. 

In  Allen  v.  GkuUard,  1  S.  C.  279,  the  investment  was  made  in  railroad 
bonds  bearing  seven  per  cent,  interest,  which  were  a  favorite  investment 
with  capitalists,  and  sold  in  the  market  at  eighty-five  cents  on  the  dollar. 
The  bonds  were  not  secured  by  mortgage,  and  the  court  disapproved  of  the 
investment,  holding  that  the  value  of  the  securities  was  "  too  unstable  and 
speculative." 

» 

GoTemment  bonds* — In  England  the  courts  favored  investments  in  such 
securities,  and  in  this  country  they  are  now  universally  regarded  as  proper 
securities  for  purchase  by  executors  and  trustees. 

Municipal  bonds  are  not  approved  of  in  all  instances.  Tucker  v.  Tucker, 
88  N.  J.  Eq.  285. 

Personal  secnrity.— It  is  a  rule  weU  settled  in  the  English  Court  of 
Chancery,  that  if  an  executor  or  administrator  loans  money  of  the  estate  upon 
mere  personal  security  he  shall  be  individually  answerable  for  any  loss  which 
may  accrue  from  defective  security.  8  Williams'  Ex.  1918 ;  1  Perry  on  Tr. 
§  458,  and  cases  cited. 

The  same  principle  is  of  general  acceptation  in  the  courts  of  this  country, 
and  is  sustained  by  the  following  authorities:  Gray  v.  Fox,  Saxton,  259; 
Yreeland  v.  Yreeland,  16  N.  J.  Eq.  512;  Moore  v.  Hamilton,  4 Fla.  112;  Moore 
V.  Felkel,  7  Id.  4;  Wells  v.  Grigsby,  42  Ala.  478;  Tomkies  v.  Reynolds,  17 
Id.  109 ;  Gerald  v.  Brinkley,  Id.  170  ;  State  v.  Johnson,  7  Blackf .  529 ;  Nyce's 
Estate,  5  Watts.  &  S.  254;  Smith  v.  Smith,  4  Johns.  Ch.  281;  Lacey  v.  Davis, 
4  Redf.  402;  King  v.  Talbot,  40  N.  Y.  76;  Bohde  v.  Bruner,  2  Redf.  888. 

In  the  case  last  cited,  the  loan  was  made  u];>on  a  promissory  note  at  less 
than  the  full  rate  of  interest  allowed  by  law,  and  the  executor  was  charged 
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with  the  highest  rate  permitted,  although  it  did  not  appear  that  any  loss  had 
occurred. 

In  Brown  v.  Wright,  89  €kL  06,  it  is  said  that  the  English  rule  was  never 
adopted  in  that  State  in  all  its  stringency,  and  a  loan  of  $1,440  on  a  note  se- 
cured by  mortgage  on  slaves  worth  $8,000  was  approved. 

In  Knowlton  v.  Brady,  17  N.  H.,  458,  the  court  declare  that  there  is  no 
absolute  prohibition  against  such  loans  in  all  cases,  "  but  generally  security 
should  be  obtained  for  any  but  small  sums  by  mortgage  or  deposit  in  a  sav- 
ings bank,  or  by  a  surety  upon  a  note." 

The  Massachusetts  rule  is  thus  stated  in  Harvard  CoUege  v.  Amory,  9 
Pick.  461 :  "All  that  can  be  required  in  such  cases  is  that  the  trustee  shaU  con- 
duct himself  faithfully  and  exercise  sound  discretion.  He  is  to  observe  how 
men  of  prudence,  discretion  and  intelligence  manage  their  own  affairs,  not 
in  regard  to  speculation,  but  in  regard  to  the  permanent  disposition  of  their 
funds,  considering  the  probable  income  as  well  as  the  probable  safety  of  the 
capital  to  be  invested." 

Under  this  rule  the  court,  in  Lowell  v.  Minot,  20  Pick.  116,  sustained  a 
loan  on  a  promissory  note,  due  in  one  year,  secured  by  a  pledge  of  stock  in 
a  manufacturing  corporation.  But,  in  Clark  v.  Garfield,  8  Allen.  427,  a  loan 
solely  upon  the  note  of  an  individual  engaged  in  active  business  was  disap- 
proved of  unless  "under  extraordinary  circumstances." 

The  general  rule  was  approved  in  Einmouth  v.  Brigham,  6  Allen,  270, 
and  Brown  v.  French,  125  Mass.  410,  and  in  the  last  case  it  is  said  that  re- 
course must  be  had  to  the  legislature  for  a  more  strict  or  precise  rule. 

The  rule  in  South  Carolina  holds  trustees  responsible  on  losses  upon  loans 
to  private  persons,  unless  collateral  security  is  taken  with  the  loan.  Such 
security  should  primarily  consist  of  mortgage  of  unincumbered  real  estate, — 
personal  securities  solely  are  not  in  themselves  admissible,  and  can  only  be 
made  so  by  evidence  of  the  necessity  and  prudence  of  such  investment. 
Nance  v.  Nance,  1  SI  C.  209;  reviewing  the  earlier  cases  of  Spear  v.  Spear,  9 
Rich  £q.  184;  and  Mulligan  v.  Wallace,  8  Rich.  Eq.  Ill;  Allen  v.  Gaillard, 
1  8.  C.  279;  Cureton  v.  Wilson,  8  I(f  451 ;  Singleton  v.  Loundes,  9  Id.  465. 

Assessments  on  stock.^In  Estate  Snow,  Meyrick's  Prob.  97,  it  is  said 
that  if  the  executor  pays  the  assessment  he  takes  the  risk  that  the  stock  will 
reimburse  the  estate,  and  if  he  fails  to  pay  it  he  assumes  the  responsibility  of 
its  being  worth  more  than  the  assessment,  and  it  is  suggested,  as  the  wisest 
course,  "to  place  the  stock  in  the  market,  and  sell  it  as  perishable." 

In  Lucich  v.  Medm,  8  Nev.  98-109,  and  Estate  of  Millenovich,  5  Id.,  168-' 
187.  the  primary  duty  of  the  executor  is  said  to  be  to  sell  stocks  liable  to  as- 
sessments. He  might,  however,  pay  an  assessment  where  there  was  a  liabil- 
ity of  forfeiture  accruing  before  he  could  apply  to  the  court  for  an  order  of 
sale. 

In  Ripley  v.  Sampson,  10  Pick.  871-878,  it  is  said  that  the  executor  will 
be  protected  even  where  the  shares  fall  in  value  in  his  hands  after  their  re- 
demption, if  he  acted  prudently  and  in  good  faith. 

Stoeks. — The  English  courts  disapproved  of  investments  in  stocks  of  pri- 
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▼ate  corporations  as  being  entirely  dependent  on  the  ability  and  fidelity  of  the 
individuals  composing  the  board  of  direction.  Special  statutes  were  pMsed 
in  32  &  28  and  28  &  24  Victoria,  to  authorize  such  investments  within 
certain  limitations.    8  Wms.  Exrs.  1916. 

In  Hammond  ▼.  Hammond,  2  Bland,  412,  the  chancellor  held  that  the 
English  rule  had  not  been  extended  to  Maiyland,  and  enumerated  "good 
bank  stock  "  among  the  proper  subjects  for  investment  A  similar  ruling  was 
made  in  Qray  v.  Lynch,  8  Qill,  408,  where  the  will  required  a  disposition  of 
the  funds  '*  in  some  safe  and  profitable  stock,"  and  they  were  put  in  ahares 
of  the  United  States  Bank  shortly  before  its  dissolution. 

In  Harvard  College  v.  Amoiy,  9  Pick.  446,  a  bequest  of  funds  to  ezecutoia, 
"to  loan  the  same  upon  ample  and  sufficient  security,  or  to  invest  the  same 
in  safe  and  productive  stock,  either  in  the  public  funds,  bank  shane  or  other 
stock,  according  to  their  best  judgment,"  was  held  to  authorize  loaiia  on 
stocks  of  incorporated  manufacturing  and  insurance  companies. 

In  New  York,  the  English  rule  la  followed,  and  such  investments  are  not 
approved.  Ackeiinan  v.  Emott,  4  Barb.  626;  McRea  v.  McBea,  8  Bradf.  199; 
King  V.  Talbot,  40  N.  Y.  76. 

In  Qillespie  v.  Brooks,  2  Redf .  849,  it  was  held  to  be  the  duty  of  the  ex- 
ecutor  to  sell  bank  and  insurance  stocks,  left  by  the  testator,  within  a  leuon- 
able  time  after  the  latter's  death. 

Where  deceased  died,  the  owner  of  shares  in  a  steamship  company,  which 
after  his  death  increased  its  capital  stock,  giving  stockholders  the  right  to 
subscribe  at  par  for  the  increase,  it  was  held  that  an  executor  had  no  right 
to  invest  estate  funds  in  such  increase.    Laoey  v.  Davis,  4  Redf.  402,  405. 

In  Smith  v.  Smith,  7  J.  J.  Marsh.  288,  the  court  refused  to  sanction  a 
purchase  of  stock  of  the  Bank  of  Kentucky. 

In  Kimball  v.  Reding,  81  N.  H.  852,  874.  the  court,  without  stating  any 
general  rule,  disapproved  of  the  purchase  of  stock  in  an  unfinished  railroad. 

This  case  was  cited  and  followed  in  Pray's  App.  84  Penn.  St  100,  where. 
without  passing  on  the  propriety  of  an  investment  in  the  stock  of  a  man- 
ufacturing company,  the  court  held  improper  the  purchase  of  such  stock 
where  the  company's  works  were  not  finished,  and  its  capital  not  fuUy 
paid  in. 

The  weight  of  authority  in  Pennsylvania  is  in  favor  of  the  English  rule, 
which  was  applied  in  Nyce'sEst.  5  WatU.  &  S.  254;  Luken's  App.  7  Id.  48; 
Morris  v.  Wallace,  8  Barr.  819;  Hemphill's  App.  18  Penn.  St  808;  Worrell's 
App.  28  Id.  44. 

In  Twaddell's  App.  5  Barr,  15,  an  investment  was  upheld  in  loans  of  the 
Lehigh  Navigation  Company,  a  corporation  stated  to  own  landed  capital  and 
works  of  great  value,  the  income  from  which  was  pledged  to  pay  the  interest 
on  such  loans  in  the  first  instance.  In  Pray's  App.  84  Penn.  St  100,  this  case 
is  said  to  be  shaken,  if  not  overruled,  by  HemphiU's  App.  and  Worrell's 
App.  iupra. 

In  Pleasant's  App.  77  Pa.  St.  856,  859,  there  was  a  direction  in  the  will  to 
invest "  in  some  safe  and  productive  stock,  mortgage  or  other  real  security," 
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and  a  pvuchaae  of  bank  stock  at  a  time  when  it  was  considered  a  good  invest- 
ment was  upheld. 

In  Bmyth  v.  Bards,  95  Miss.  422,  an  investment  in  bank  stock  at  the  time 
considered  a  safe  investment  was  sustained. 

In  Monk  v.  Pinckney,  9  Rich.  Eq.  297,  the  court  ordered  an  executor  to 
invest  moneys  in  his  hsmds  in  stock  of  the  Bank  of  Charleston,  but  such  a 
direction  would  hardly  now  be  given,  and  without  it  an  investment  would 
be  disapproved  of  by  the  court  Nance  v.  Nance,  1 8.  C.  200;  Allen  v.  Gail, 
lard,  1  IdL  279;  Womack  v.  Austin,  1  Id.  421. 

The  New  Jersey  courts  seem  to  follow  the  English  rule.  Halstead  v. 
Meeker,  18  N.  J.  Eq.  186-140;  Ward  v.  Kitchen,  80  Id.  81 ;  s.  o.  1  Am.  Plob. 
R  866;  Stephens  v.  Milnor,  24  Id.  858. 

In  Bowker  v.  Price,  180  Mass.  262,  stock  held  by  an  executor  depreciated, 
sfter  it  had  fallen  somewhat,  the  ee§tui  que  tnut  demanded  its  sale,  which  was 
refused,  it  was  subsequently  disposed  of  at  lower  rates,  but  the  action  of  the 
executor  was  upheld,  the  court  saying,  *'  All  that  was  required  of  the  trustee 
was  that  he  should  act  with  and  in  the  exercise  of  a  sound  discretion."  A 
aiimlar  ruling  was  made  in  Gray  v.  Lynch,  8  Gill,  408.    In  McRea  v.  McBea, 

8  Bradf.  199,  it  is  said  that  mere  proof  of  a  decline  in  market  value  is  not 
enough  to  charge  an  executor;  he  must  be  shown  to  have  acted  unreasonably 
and  unjustifiably  in  refusing  to  sell  the  stock.  See,  also,  Stephens  v.  Milnor, 
24  N.  J.  Eq.  858. 

CoBttnalng  testator's  Investments.— The  authorities  are  not  uniform 
upon  the  question  whether  an  executor  may,  without  any  responsibility,  con- 
tinue investments  made  by  the  testator  in  securities  not  recognized  by  law 
as  proper  for  purchase  by  trust  funds. 

The  Massachusetts  courts  lean  towards  an  exemption  of  the  trustee  from 
liability.  Harvard  College  v.  Amory,  9  Pick  446;  Pierce  v.  Bowker,  180 
Mass.  262.  A  dictum  to  the  same  effect  is  to  be  found  in  Lacy  v.  Stamper, 
27  Gratt.  42-50. 

Murray  v.  Feinour,  2  Md.  Ch.  418,  sometimes  cited  to  the  same  effect, 
tamed  on  the  fact  that  there  was  a  specific  devise  of  stock  in  trust,  and  no 
change  of  investment  could  be  made  without  the  intervention  of  the  court, 
in  the  absence  of  authority  in  the  trust  instrument. 

Brown  v.  Campbell,  Hopkins,  288;  Smith  v.  Smith,  4  Johns.  Ch.  281;  and 
Hogan  V.  De  Peyster,  20  Barb.  100,  are  also  cited  to  sustain  the  same  rule. 
The  latter  case  contains  remarks  of  the  court  favoring  freedom  from  liability 
on  the  part  of  the  trustee  or  executor,  but  the  two  former  cases,  as  explained 
in  Ackerman  v.  Emott,  4  Barb.  626-647,  cannot  be  regarded  as  decisions 
in  favor  of  the  trustee.  However  these  cases  may  be  regarded,  the  later  de- 
cisiona  treat  the  retention  of  an  imauthorized  security  as  equivalent  to  an 
original  investment  by  the  executor  after  the  lapse  of  a  reasonable  time  in 
which  to  dispose  of  the  same.  Lacey  v.  Davis,  4  Redf.  402;  Gillespie  v. 
Brooks,  2  Id.  849. 

The  South  Carolina  courts  seem  to  adopt  the  same  rule.    Spear  v.  Spear, 

9  Richard.  Eq.  184,  201. 
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So  far  as  the  subject  has  been  considered  in  New  Jersey,  the  courts  hsTe 
followed  the  conclusions  of  the  later  New  York  authorities.  AshhurBt  ▼. 
Potter,  29  N.  J.  Eq.  626,  682;  Ward  v.  Kitchen,  80  Id.  81-86. 

Directions  In  will*— It  is  the  duty  of  the  executor  to  foUow  the  clearly 
expressed  intention  of  the  testator  in  his  will,  and  any  departure  from  its  di- 
rections is  at  his  peril,  so  long  as  they  are  practicable.  If  the  directions  of 
the  will  cannot  be  carried  out  in  this  regard,  the  executor  should  dispose  of 
the  funds  in  such  other  securities  as  the  court  has  approved.  Lansing  t. 
Lansing,  46  Barb.  182 ;  King  v.  Talbot,  40  N.  T.  76;  Womack  y.  Austin,  1 
S.  C.  421;  Sanders  v.  Rogers,  Id.  462;  Bannister  v.  McKenme,  6  Mumf.  447. 

Where  the  courts,  by  their  rules  or  decisions,  have  selected  speciiled  se- 
curities  as  proper  for  purchase  by  executors,  the  language  of  the  will  must 
be  very  explicit  to  enlarge  the  discretion  of  the  representative  of  the  estate 
and  to  permit  him  to  go  outside  of  such  approved  subjects  for  investment 

The  following  phrases  have  been  held  not  to  enlarge  the  executor's  discre- 
tion: 

* '  To  invest  in  productive  funds  upon  good  security. "  Ward  v.  Kitchen, 
80  N.  J.  Eq.  81;  B.  c.  1  Am.  Plob.  R  866. 

*'  In  bonds  and  mortgages  or  in  productive  stocks."  Ashhurst  v.  Potter, 
29  N.  J.  Eq.  626. 

"  On  good  security."    Hammond  v.  Hammond,  8  QUI,  408. 

"  To  be  invested  and  improved  according  to  his  best  skill  and  Judgment" 
Kimball  v.  Reding,  81  N.  H.  862. 

To  put  a  sum  ' '  on  interest  to  be  well  secured."  Nyce's  Est  6  Watts.  & 
S.  264 

In  the  following  instances  the  courts  passed  on  peculiar  directions  in  wills: 

To  invest  in  "productive  real  estate  "  will  not  authorize  the  purchase  of 
lots  and  the  erection  of  buildings  thereon.  Holcombe  v.  Coiyell,  2  Stockt. 
892.  Nor  will  such  language  Justify  the  purchase  of  land  good  for  nothing 
but  to  supply  soil  used  in  brick-making.  Holcomb  v.  Holcomb,  8  Stoc^ 
281-290;  s.  c.  Id.  476.  Nor  will  a  direction  ''to  invest  on  good  bond  and 
mortgage,  or  upon  other  good  and  sufficient  security,"  authorize  a  purchase 
of  real  estate.    Baker  v.  Disbrow,  18  Hun,  29. 

"  To  invest  in  productive  real  estate,  stocks  or  securities,"  will  not  war- 
rant a  purchase  of  machinery  to  enable  the  cestui  que  trtut  to  cany  on  a  num- 
ufacturing  business.    Ryder  v.  Sisson,  7  R  I.  841. 

A  loan  on  demand  on  personal  security  is  not  authorized  under  a  direc- 
tion to  invest  "  in  bank  or  other  stocks,  mort^[ages  or  other  good  security.'* 
Barney  v.  Saunders,  16  How.  U.  S.  686-646. 

Where  the  direction  to  the  executors  was  to  use  their  own  Judgment  as 
to  investing  moneys  arising  from  the  estate,  coupled  with  a  direction  to  keep 
at  least  one-half  of  such  funds  on  mortgage,  the  court  sustained  a  purchase 
of  railroad  bonds  prudently  made.    Brown  v.  French,  126  Mass.  410. 

In  McCall  v.  Peachy,  8  Munf .  288,  the  testator's  direction  was  to  place  his 
money  "  out  at  interest,  upon  good  and  sufficient  securities,  in  Virginia  or 
Maryland,  as  his  executors  should  think  proper."    The  purchase  of  loan  of- 
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Hce  oertificateB  was  suBtained,  the  court  apparently  deeming  them  in  the 
nature  of  real  estate  securities  within  its  rules. 

A  direction  to  put  money  at  interest  for  a  specified  length  of  time  gives  a 
discretion  to  loan  for  less  than  the  entire  period  named.  Miller  v.  Proctor^ 
W  Ohio  St.  442. 

Mortgages. — ^Loans  on  bonds  of  individuals,  secured  by  mortgages  on 
real  estate  of  adequate  value,  are  generally  approved  of.  Lathrop  v.  Bmalley , 
23  N.  J.  £q.  192;  Qray  v.  Fox,  Sazton,  259;  Perrine  v.  Yreeland,  88  N.  J. 
Eq.  103:  King  v.  Talbot.  40  N,  Y.  76;  Knowlton  v.  Brady,  17  N.  H.  468; 
Nance  v.  Nance,  1  8.  C.  209. 

It  is  the  duty  of  the  executor  to  use  ordinary  care  to  see  that  the  title  to 
the  property  is  valid,  and  that  the  value  of  the  real  estate  at  the  time  of  the 
loan  is  an  adequate  security  for  the  repayment  of  principal  and  interest. 
"The  criterion  of  value  in  such  cases  la  the  opinion  or  estimate  of  men  of 
ordinary  prudence,  who  would  deem  it  safe  to  make  a  loan  of  the  like 
amount  of  their  own  money  on  the  same  property.  Such  men  have  adopted 
as  a  rule  (as  the  evidence  in  this  case  shows — and  it  is  the  only  safe  practical 
rule),  not  to  lend  more  than  from  one-half  to  two-thirds  of  the  value  of  the 
property  mortgaged."    Bogart  v.  Van  Yelsor,  4  £dw.  Ch.  718. 

In  this  case  the  court  disapproved  of  a  loan  of  $800  subsequent  to  one  of 
11,300  on  property  sold  for  |2,800. 

A  similar  rule  is  stated  in  Wilson  v.  Staats,  88  N.  J.  Eq.  624-681. 

In  Higgins  v.  Whitson,  20  Bail).  141,  executors  loaned  |4,000  on  a  mort- 
gage second  to  one  for  |6,000,  on  property  worth  at  the  time  $16,000,  and 
they  were  protected,  the  court  stating  that  the  mere  circumstance  that  the 
lecurity  was  a  second  mortgage  is  "  no  proof  of  neglect  or  mismanage- 
ment" 

Executors  and  administrators  are  bound  to  familiarize  themselves  with 
the  value  of  the  proposed  security  by  proper  inquiries,  but  the  exercise  of 
their  personal  discretion  is  required,  and  they  cannot  leave  the  matter  wholly 
to  the  Judgment  of  others  and  be  free  from  blame.  Savage  v.  Gould,  60 
How.  Pr.  217. 

In  Garesche  v.  Priest,  9  Mo.  Apj>.  270,  the  court  disapproved  of  the  pur- 
cbase  of  bonds  of  a  church,  secured  on  Its  real  estate  bj  a  trust  deed,  with  power 
of  sale  animadverting  upon  the  character  of  the  property  as  practically  im- 
aalable. 

Statntes*— Provisions  are  to  be  found  in  the  statutes  of  veiy  many  States 
regulating  the  manner  in  which  investments  shall  be  made  by  executors  and 
administrators,  and  defining  what  are  proper  securities.  It  is  not  within  the 
limits  of  this  note  to  cite  all  such  acts.  A  few  only  are  chosen  which  have 
been  the  subject  of  judicial  construction. 

A  New  Jersey  statute  of  June  18,  1820,  provided  that  executors  and 
others  "may,  by  leave  and  direction  of  the  Orphans  Court,  put  out  their 
minors'  money  to  interest  on  such  security,  and  for  such  a  length  of  time,  as 
the  court  shall  allow  of." 

This  language  was  held  to  require  investments  to  be  first  submitted  to 
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and  approTed  by  the  court,  and  a  decree  confirming  a  loan  pieTioiuly  made 
was  unauthorized,  and  no  protection  to  the  executor  or  person  making  the 
loan.    Gray  v.  Fox,  Saxt  271 ;  Shepherd  ▼.  Newkirk,  1  Zab.  803. 

By  the  Revision  of  1878,  tiUe  "  Orphans  Ck>urt,"  §  115,  this  language  is 
changed  to  make  it  the  duty  of  executors  and  others  to  apply  for  such  direc- 
tions, and  when  application  is  so  made  "  they  are  absolved  from  loss,  which 
otherwise  must  fall  on  them." 

Under  chapter  815,  Maryland  Laws  of  1881,  transcribed  in  sect.  10,  ait.  50, 
Rev.  Code  of  1878,  providing  that  the  Orphans  Court  **  may  order  "  admin- 
istrators and  others  to  deposit  in  bank,  or  invest  in  certain  securities,  funds 
under  their  control,  it  is  held  that  an  investment  without  the  sanction  of  the 
court  is  wholly  at  the  risk  of  the  person  making  it.  Sullivan  v.  Howard,  20 
Md.  101. 

Such  approval  cannot  be  by  parol,  but  must  be  order  entered  and  made 
matter  of  record  in  the  court.    Carlysle  v.  Carlysle,  10  Md.  440. 

It  would  seem  from  O'Hara  v.  Shepherd,  8  Md.  Ch.  806-815,  that  the 
subsequent  recognition  and  approval  of  the  court  is  equivalent  to  a  previoof 
direction. 

In  Pennsylvania,  by  Act  March  29, 1882,  Brightly,  428,  it  was  provided 
that  an  executor  "  may  "  petition  the  Orphans  Court,  ''whereupon  it  shall 
be  lawful  for  the  court "  to  direct  the  investment  in  specified  public  funds  or 
real  securities,  and  by  following  such  direction  the  personal  representative 
was  protected  from  all  loss. 

Tills  has  been  construed  as  not  restricting  executors  and  others  to  the  se- 
curities designated  in  the  act,  and  requiring  the  direction  of  the  court  in  all 
cases,  but  as  pointing  out  a  course  free  from  risk,  leaving  it  to  one  following 
any  other  rule  to  justify  his  actions  as  best  he  can.  Twaddell's  App.  6  Barr, 
17;  Nyce's  App.  5  W.  &  S.  254;  Worrell's  App.  9  Barr,  508. 

The  securities  named  in  the  act  of  1881  have  been  largely  increased  in 
number  of  late  years.    Brightly's  Purdon's  Dig.  424;  supplement,  1779-2002. 

As  to  a  somewhat  similar  provision  in  Georgia  Statutes.  Brown  v. 
Wright,  89  Ga.  96. 
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Dye  v8.  Young. 

[65  Iowa,  488.] 

Declarahonb  of  testator  and  lboatbb  to  pbotb  undub 

influence. 

On  an  iflrae  of  undiie  infiaence,  susUioed  in  part  by  proof  of  ineqaality  of  be- 
quests, statements  of  testator,  made  long  before  the  ezecation  of  his  will,  that  he 
intended  to  discriminate  in  the  manner  he  has  done,  are  admissible. 

Bedsrations  of  a  legatee  are  not  admissible  to  impeach  a  will  where  all  the  leg- 
atees are  not  joined. 

Contest  by  Maiy  A.  Logan  and  Lucinda  D.  Young,  chil- 
dren, and  Warren  H.  Smith,  a  grandchild  of  Joseph  Dye,  de- 
ceased, of  the  latter's  will,  on  the  ground  of  undue  influence 
and  want  of  sound  mind  and  memory. 

The  questions  were  submitted  to  a  jnry,  who  found  a  spe- 
cial verdict  negativing  undae  influence  and  finding  dne  execu- 
tion and  the  possession  of  testamentary  powers  by  decedent. 

J,  B,  Young,  for  contestants. 
J.  C.  DamSj  for  proponents. 

Day,  J.  Joseph  Dye,  at  the  time  of  his  death,  was  seven- 
ty-one years  old.  The  will  was  executed  on  the  day  before  he 
died,  when  he  was  physically  very  weak  and  suffering  great 
pain  from  his  disease,  which  was  an  affection  of  the  lungs. 
The  will  bequeaths  the  home  farm,  consisting  of  two  hundred 
acres,  to  Miranda  Dye,  his  second  wife,  and  to  his  two  sons, 
Frank  and  Charles,  who  are  minors.  It  gives  to  his  two  mar- 
ried daughters,  Lucinda  Young  and  Mary  Logan,  $400  each ; 
to  Cynthia  G.  Logan,  $200 ;  to  George  and  Harlan  Smith,  and 
theheirs-at-lawof  William  Dickens, his  grandchildren,$100  each. 
Against  the  objection  to  contestants,  one  E.  P.  Taylor  was  per- 
mitted to  testify  to  a  conversation  which  he  had  with  Joseph 
Bye  about  eighteen  months  before  his  death,  as  follows :  '^  I 
am  getting  to  be  an  old  man,  and  I  have  never  made  any  dis- 
position of  my  property  yet.     I  mean  to  do  it  soon.     I  want  to 
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provide  liberally  for  my  wife  and  two  younger  children^  as  I 
have  done  something  for  the  older  children;  I  want  to  do 
something  more  than  make  matters  even.  My  two  younger 
children  are  weakly.'^  The  witness  was  also  permitted  to  tes- 
tify to  a  conversation,  substantially  the  same,  with  Joseph  Dye, 
about  twelve  months  before  he  died. 

One  Aaron  Taylor,  Joseph  Dye's  hired  hand,  was  permitted, 
against  the  objection  of  contestants,  to  testify  as  follows :  '*  I 
heard  him  talk  about  the  matter  at  different  times.  He  told 
me  he  intended  to  have  his  will  made  in  time,  or  there  would 
be  no  peace  after  his  death.  He  said  he  did  not  calculate  to 
give  the  older  children  so  much  as  the  rest ;  he  had  helped 
them  some  time  a^o."  The  admission  of  this  evidence  is  as- 
signed as  error.  Under  the  circumstances  we  think  it  was 
not  improperly  admitted.  One  of  the  objections  to  the  pro- 
bate of  the  will  is  that  it  was  procured  by  undue  influence  of 
interested  piarties.  The  inequality  in  the  bequests  is  a  circum- 
stance which  would,  probably,  in  the  minds  of  the  jury,  bear 
upon  this  question.  The  fact  that  the  testator  when  in  health, 
and  long  before  the  will  was  executed,  and  when  he  was  not 
probably  under  the  influence  of  other  persons,  expressed  an  in- 
tention to  discriminate  in  the  manner  he  has  done,  tends  to  re- 
move any  presumption  which  might  arise  against  the  validity 
of  the  will,  from  the  fact  of  such  discrimination.  In  Stevens 
V.  Van  Cleave^  4  Washington's  0.  C,  265,  cited  by  the  appel- 
lant, the  plaintifiPs  counsel  disclaimed  any  intention  of  im- 
puting fraud  to  the  defendant.  This  was  a  controlling  point 
in  the  case.  The  other  authorities  cited  are  distinguishable 
from  the  case  at  bar. 

It  is  next  objected  that  the  court  erred  in  permitting  the 
alleged  will  to  be  read  as  evidence  to  the  jury.  There  is  do 
assignment  of  error  covering  this  objection,  and  it,  therefore^ 
cannot  be  considered. 

The  contestants  sought  to  prove  a  declaration  of  Mrs.  Mi- 
randa Dye  on  the  morning  after  the  will  was  executed,  as  fol- 
lows :  '^  His  mind  is  wandering.  It  has  wandered  a  great  deal 
during  his  sickness."  The  testimony  was  rejected.  The  ap- 
pellants insist  it  was  proper  evidence,  because  it  is  the  admis- 
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sioD  of  a  party,  and  for  the  reason  that  it  would  contradict  her 
testimony  on  that  point. 

A  declaration  of  Mrs.  Dye  after  the  execution  of  the  will 
is  not  admissible  to  impeach  it.  There  are  several  legatees 
who  do  not  contest  the  will,  and  who  are  not  parties  to  this 
proceeding.  Under  such  circumstances  a  declaration  of  one 
legatee  is  not  admissible  to  impeach  the  will.  In  Matter  of 
Wm  of  Mary  AmeSj  51  Iowa,  596. 

The  testimony  was  not  admissible  to  impeach  Mrs.  Dye. 
Her  attention  was  not  directed  to  the  time,  place  and  circnm- 
stances  of  the  declaration  offered. 

The  point  mainly  relied  upon  is  that  the  verdict  is  not  sup- 
ported by  the  testimony.  The  two  attesting  witnesses,  and 
three  other  persons  who  were  present  when  the  will  was  made, 
all  testify  that  Joseph  Dye's  mind  was  clear,  and  that  he 
seemed  fully  to  comprehend  what  he  was  doing.  One  of  these 
witnesses  testifies  to  all  the  circumstances  in  great  detail,  show- 
ing that  the  testator,  whilst  physically  weak  and  in  great  pain, 
was  fully  possessed  of  his  mental  faculties.  The  opposing  tes- 
timony is  mainly  of  experts  based  upon  hypothetical  questions 
framed  from  the  testimony  of  the  contestants  and  other  inter- 
ested witnesses  as  to  his  condition  on  the  day  of  his  death,  the 
day  after  the  will  was  executed.  We  think  that  the  testimony 
not  only  warrants  the  verdict,  but  that  it  is  supported  by  the 
clear  preponderance  of  the  testimony. 

The  proponents,  as  an  amended  abstract^,  have  printed  en- 
tire the  reporter's  notes  of  the  evidence  with  question  and  an- 
swer, and  remarks  of  court  and  counsel,  embracing  one  hundred 
and  thirty-six  pages.  It  was  altogether  unnecessary ;  it  entails 
upon  us  additional  labor,  and  upon  the  parties  additional  ex- 
pense. The  contestants  move  that  the  costs  of  this  amended 
abstract  be  taxed  to  proponents.     We  order  that  this  be  done. 

Affirmed. 


Bee  wiU  of  Ames,  1  Am.  Prob.  R.  85,  and  cases  in  note ;  Canada's  Ap- 
peal, Id.  1 ;  Mooney  v.  Olsen,  Id.  66 ;  Hayes  ▼.  Burkam,  Id.  179;  Milton  ▼. 
Hunter,  Id.  521;  Nelson  v.  McGlanahan,  Id.  411. 
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HOYT  rs.  HOYT. 

[86  New  York,  142.] 

When  legacies  chargeable  on  land. — ^Extrinbic  gebcdm- 

8tance8  in  aid  of  will. 

Legacies  nmy  be  chaiged  upon  real  estate  withont  express  directioD,  if  the  inteo- 
tion  of  the  testator  so  to  do  can  be  fairly  gathered  from  all  the  proyinona  of 
the  will ;  and  extraneous  circumstances  may  be  considered  in  aid  of  the  terms 
of  the  will 

Testator,  arter  directing  payment  of  his  debts,  and  making  spedfic  legacies  to 
grandchildren,  payable  at  their  majority,  gave  the  "  rest,  reaidne  and  remain- 
der **  of  his  real  and  personal  estate  to  his  wife  for  life,  and  after  her  death  part 
of  the  real  estate  to  a  danghter  for  life,  and  part  of  the  personalty  abeolntely, 
and  the  "rest,  residne  and  remainder*  of  his  estate  to  foor  of  his  children. 
Six  years  later  he  made  a  codicil  giving  his  widow  power  to  sell  the  real  estate 
subject  to  the  approval  of  his  heirs.  At  the  time  of  making  the  wiU  his  per- 
sonalty was  sufficient  to  pay  debts  and  specific  legacies,  bat  it  was  insofficieBt 
when  the  codicil  was  made.  HM,  that  it  was  the  intention  of  the  testator  that 
the  legacies  shonld  be  paid  at  all  events,  and  the  real  estate  was  liable  for  each 
payment. 

Appeal  from  the  General  Term  of  the  Sapreme  Court, 
affirming  a  judgment  in  plaintifiPs  favor  at  Speciid  Term. 

This  action  was  bronght  by  plaintiffs  as  legatees  under  the 
will  of  their  grandfather,  Belding  Hoyt,  among  other  things 
to  have  the  legacies  charged  upon  the  real  estate  of  which  the 
testator  died  seized.  The  will  was  executed  Angnst  6th,  1868. 
The  clauses  of  it  in  question  are  as  follows : 

'^  First,  I  order  and  direct  that  all  my  just  debts  be  paid. 

^'  Second.  I  give  and  devise  to  my  grandchildren  Jerome 
Hoyt,  Montraville  Hoyt  and  Peter  Van  Schmyver  Hoyt,  chil- 
dren of  my  son  William,  the  sum  of  one  thousand  five  hundred 
dollars  each,  to  be  paid  to  them  upon  arriving  at  the  age  of 
twenty-one  years  respectively. 

"  In  case  of  the  death  of  any  or  either  of  my  said  grandchil- 
dren Jerome,  Montraville  or  Peter  Van  Schruwer  before  hav- 
ing  received  the  said  sum  of  money,  then  the  said  portion  or 
portions  shall  be  divided  equally  among  my  children  Noah 
B.,  Anson  £.,  George  W.  and  Emeline  Adelia,  share  and  share 
alike. 
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'*  Third.  I  f^ye  and  devise  all  the  rest,  residae  and  remain- 
der  of  my  real  and  personal  estate  to  my  beloved  wife  Kebecca^ 
to  be  used  and  enjoyed  by  her  daring  the  term  of  her  nataral 
life,  and  from  and  immediately  after  her  decease,  I  give  and 
devise  the  same  as  follows :  to  my  daughter  Emeline  Adelia 
the  homestead  property,  *  *  *  to  be  used  and  enjoyed 
by  her  during  the  term  of  her  natural  life,  and  from  and  im- 
mediately after  her  decease  to  be  divided  equally  among  my 
children  Anson  B.  Hoyt,  Noah  B.  Hoyt  and  George  W.  Hoyt, 
share  and  share  alike  ;  and  also  I  give  and  bequeath  to  my  said 
daughter  Emeline  Adelia  all  of  my  household  furniture,  and 
the  rest,  residue  and  remainder  of  my  real  and  personal  estate 
shall  be  divided  equally  among  my  children  Anson  B.  Hoyt, 
Noah  B.  Hoyt,  George  W.  Hoyt  and  Emeline  Adelia  Hoyt, 
ahare  and  share  alike. 

^  In  case  of  the  death  of  any  or  either  of  my  said  children 
Anson  B.,  Noah  B.,  George  W.  or  Emeline  Adelia,  before  hav- 
ing received  the  property  to  which  by  the  provisions  of  this 
will  they  would  have  been  entitled,  without  leaving  issue  him^ 
her  or  them  surviving,  then  the  said  portion  or  portions  shall 
be  divided  equally  among  the  survivors  of  him,  her  or  them, 
share  and  share  aUke.  And  if  any  or  either  of  my  said  children 
should  die  as  aforesaid,  leaving  lawful  issue  him,  her  or  them 
surviving,  then  the  children  of  him,  her  or  them  shall  be  enti- 
tled to  receive  the  parentis  share,  and  the  same  shall  be  divided 
equally  among  them." 

On  June  11, 1874,  just  prior  to  the  death  of  the  testator,  he 
executed  a  codicil,  the  body  of  which  is  as  follows : 

"  Whereas,  I,  Belding  Hoyt,  of  the  city  (formerly  town)  of 
Yonkers,  county  of  Westchester,  and  State  of  New  York,  have 
made  my  last  will  and  testament,  bearing  date  the  sixth  day  of 
August,  in  the  year  of  our  Lord  one  thousand  eight  hundred 
and  sixty-eight :  Now,  therefore,  I  do,  by  this  my  writing* 
which  £  hereby  declare  to  be  a  codicil  to  my  said  last  will  and 
testament,  and  to  be  taken  as  a  part  thereof,  order  and  declare 
that  my  will  is :  that  my  said  wife  Rebecca  may  at  any  time 
during  her  lifetime,  sell  and  dispose  of  any  or  all  of  my  real 
estate,  giving  and  granting  unto  my  said  wife  full  power  and 
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authority  to  execute  and  deliver  to  the  purchaser  or  purchasers 
thereof  the  proper  instruments  in  writing  for  the  conveyance 
of  the  same  in  law;  provided,  nevertheless,  and  upon  the  ex- 
press condition  that  such  sale  or  sales  shall  be  subject  to  the 
approval  of  each  and  every  of  the  heirs  of  my  said  estate  sur- 
viving at  the  time  of  such  sale  or  sales  as  aforesaid." 
The  further  material  facts  appear  in  the  opinion. 

R.    W,  Van  PeU,  for  appellants. 

S.  P.  Nashy  for  respondents. 

FoLGER,  Ch.  J.  This  is  a  suit  seeking  a  judgment  that  the 
legacies  given  by  the  second  clause  of  the  will  of  Belding  Hoyt 
are  a  charge  upon  the  real  estate  devised  thereby.  It  is  but  to 
utter  common  knowledge,  to  say  that  legacies  of  money  are  to 
be  paid  from  personal  property,  and  that,  if  the  personal  estate 
is  insufficient  therefor,  the  legacies  are  to  abate,  unless  the  real 
estate  is  charged  with  the  payment  of  them.  There  is  no  ex- 
press direction  in  this  will  that  these  legacies  be  charged  upon 
the  real  estate.  Yet  legacies  may  be  charged  upon  real  estate 
without  express  direction  in  the  will,  if  the  intention  of  the 
testator  so  to  do  can  be  fairly  gathered  from  all  the  provisions 
of  the  will ;  and  extraneous  circumstances  may  be  considered 
in  aid  of  the  terms  of  the  will.  The  will  in  this  case  is  lean  of 
the  clauses  and  expressions  that  have  been  mainly  rested  upon 
in  the  earlier  adjudications  of  the  State  as  showing  that  inten- 
tion. It  does  not  direct  the  legacies  to  '^  be  first  paid,"  and 
then  devise  the  real  estate  ;  it  does  not  devise  the  real  estate, 
nor  the  remainder  of  the  real  and  personal  estate,  ''  after  the 
payment  of  the  legacies ; "  it  does  not  devise  the  real  estate  to 
a  person  in  his  own  right,  or  as  executor,  and  expressly  direct 
him  to  pay  the  legacies.  It  does  not  make  a  residuary  devise 
of  "  all  not  herein  otherwise  disposed  of."  These  several  forms 
of  expression  have  been  held  to  indicate  an  intention  in  the 
testator  to  charge  the  payment  of  the  legacies  upon  the  real 
estate  devised.  None  of  them  are  here.  Nor  are  there  some 
things  here  that  have  been  held,  when  present,  to  exclude  the 
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inference  of  an  intention  to  charge  legacies.    It  is  conceded 
that  the  debts  of  the  testator  were  but  nominal ;  so  the  provis- 
ion for  the  payment  of  debts  would  not  have  raised  in  bis  mind 
the  idea  of  a  rest  and  residue  of  his  estate  after  somewhat  had 
been  taken  therefrom  to  satisfy  them.     There  was  no  prior  de- 
yise  of  specific  real  estate ;  so  that  it  being  taken  away  there 
would  be  left  a  rest;  and  residue  of  that  kind  of  property  for 
the  devise  of  the  residue  to  apply  to.      There  is  no  distinction 
in  the  gift  of  the  rest  and  residue,  between  real  and  personal, 
but  all  the  rest  and  residue  of  both  kinds  is  given  as  one  in  the 
first  disposition  of  it.     There  is  nothing  in  the  natural  relations 
of  the  particular  legatees  to  the  testator  and  to  the  other  legatees 
and  devisees  that  would  indicate  less  desire  on  his  part  that  the 
former  should  be  as  sure  as  the  latter  of  enjoying  the  bounty 
to  them.     None  are  strangers  in  blood.    All  could  claim  kindred 
there  and  have  their  claim  allowed.     There  are  but  three  things 
in  this  wiU  that  have  any  kin  to  what  has  been  held  to  show 
that  intention. 

First.  It  is  assumed  that  no  man,  in  making  a  final  disposi- 
tion of  his  estate,  will  make  a  legacy,  save  with  the  honest, 
sober-minded  intention  that  it  shall  be  paid.      Hence,  when 
from  the  provisions  of  a  will  prior  to  the  gift  of  legacies  it  is 
Been  that  the  testator  must  have  known  that  he  had  already  so 
far  disposed  of  his  personal  estate  as  that  there  would  not  be 
enough  left  to  pay  the  legacies,  it  is  reasoned  that  the  bare  fact 
of  giving  a  legacy  indicates  an  intention  that  it  shall  be  met 
from  real  estate.     So  it  was  reasoned  in  Ooddwrd  v.  Pomeroy 
(36  Barb.  546-56).    Courts  have  been  urged  to  go  a  step  fur- 
ther, and  to  say,  that  when  the  facts  of  the  estate,  aliunde  the 
will,  show  that  the  testator  must  have  known  that  if  a  legacy 
was  to  be  paid  only  from  personal  estate,  it  would  be  a  barren 
gift,  he  must  have  intended  to  subject  the  real  estate  to  a  lia- 
bility for  it.    Were  the  legacies  here  to  strangers  in  blood,  it 
wonld  need  a  strong  case,  showing  beyond  doubt,  that  the 
testator  was  aware  when  he  made  the  bequests  that  his  personal 
estate  would  fail  to  satisfy  the  gifts  made  by  him,  to  warrant 
the  judicial  inference  of  an  intention  to  put  a  charge  therefor 
npon  real  estate.     We  were  so  urged  in  Sevan  v.  Cooper  (72 
Vol.  n.— 21 
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K.  Y.  817,  322),  but  coald  not  yield  to  it.    In  the  case  in  hand^ 
the  will  was  made  in  1868,  and  gave  $4,500  in  legacies.    At 
that  time,  it  is  inferable  from  the  case  that  the  testator  had 
$9,000  in  money  or  choses  in  action.    He  had  that  sum  at  the 
time  of  his  death  in  a  mortgage  on  real  estate  of  a  son.    It  is 
also  inferable  that,  at  the  time  of  making  of  the  will,  that 
miortgage  would  have  been  by  business  men  esteemed  collect- 
ible.    Thus  one  of  the  facts  was  not  in  the  case  when  the  will 
was  made,  needful  to  construct  the  proposition  we  are  consid- 
ering.   .When  the  codicil  was  made,  six  years  after  the  will,  and 
on  the  eve  of  the  decease  of  the  testator,  it  is  probable  that 
values  of  real  estate  had  shrunk  so  much  that  the  mortgage 
was  worthless ;  as  it  proved  to  be  not  long  after,  when  a  prior 
mortgage  was  foreclosed,  and  the  testator's  mortgage  was  left 
unpaid,  and  worthless ;  and  his  personal  estate  at  his  decease, 
except  his  household  stuff,  was  not  over  $200  in  value.    Now 
the  codicil  is  in  terms  declared  to  be  a  part  of  the  will,  and  the 
will  is  thereby  in  effect  republished,  and  is  thus  republished  in 
that  changed  state  of  the  testator's  pecuniary  affairs.     It  is  not 
directly  shown  that  the  testator  knew  of  the  worthlessness  of 
that  mortgage  and  the  poverty  of  his  personal  estate  when  he 
made  the  codicil.    But  it  is  inferable,  from  the  contents  of  the 
codicil  and  the  circumstances  about  the  testator  at  that  time. 
Not  a  strong  circumstance  at  best ;  it  is  too  uncertain,  considered 
alone,  to  give  reasonable  ground  for  inferring  that  the  testator 
meant  that  the  legacies  should  be  charged  upon  the  real  estate. 
But  there  is  an  aspect  of  this  matter  that  will  properly  be  pre- 
sented here,  and  which  makes  more  significant  the  lack  of  as- 
sets.   It  is  sometimes  held,  that  where  the  only  provision  for  a 
younger  child  is  a  legacy,  that  fact  is  of  great  weight,  in  deter- 
mining that  it  was  the  testator's  intent  to  make  it  payable  at  all 
events,  and  so  out  of  the  realty  if  the  personalty  is  not  enough. 
(Roper  on  Lepicies,  chap.  12,  §  2,  p.  454,  subd.  2.)     And  the 
case  of  a  grandchild  is  the  same.     (  Vafi  WinJde  v.  Van  Houien 
2  Green's  Ch.  [N.  J.]  187.)      The  distinction  is  between  a 
legacy  to  a  stranger,  which  is  a  mere  bounty,  and  a  legacy  that 
is  the  only  provision  for  one  of  the  blood  of  the  testator  who 
has  a  claim  to  recognition  and  provision.      (See   DvedaU  v. 
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Halfpenny^  2  P.  Wms.  153.)  In  8nch  case  courts  go  a  great 
way  in  order  to  carry  out  the  provisions  of  a  will,  founding 
the  intention  to  make  all  parts  of  the  estate  liable  upon  the 
presumption  of  the  strong  desire  and  purpose  that  must  have 
existed*  that  one  natural  object  of  testamentary  bounty  should 
not  receive  and  another  go  away  empty.  In  one  case  it  is  said 
that  this  fact  alone  is  enough  to  turn  the  scale,  where  the  pro- 
visions of  the  will  are  otherwise  dubious.  {Moore  y.  Beckwith^ 
infra.) 

Second.  It  is  a  rule  in  England,  that  if  legacies  are  given 
generally,  and  the  residue  of*  the  real  and  personal  estate  is 
afterward  given  in  one  mass,  the  legacies  are  a  charge  on  the 
residuary   real   as  well    as  the  personal  estate  {GrevUle    v. 
BraiDne,  7  H.  of  L.  Cas.  689,  in  1859,  where  it  is  said  by  Lord 
Campbell  to  have  been  a  well-settled  and  useful  rule  of  prop- 
erty for  a  century  and  a  half ;   Wheeler  v.  HoweUy  3  £.  &  J. 
198;  Oyett  v.   WiUiame,  2  J.  &  H.  429);  and  that  such  is 
the  rale  in  that  country  has  been  recognized  as  late  as  1877 
(/n  re  BdLiie  TrusU,  L.  B.,  5  Oh.  Div.  504) ;  and  in  1879 
[Bray  v.  Stevens^  L.  B.,  12  Ch.  Div.  162).    Such  is  the  rule 
in  some  of  the  States  of  the  Union,  and  in  the  Federal  Su- 
preme Court.    {Hays  v.  Jackeon^  6  Mass.  149 ;   Wilcox  v.  Wil- 
cox,  13  Allen,  252 ;  OaUagher'e  Appeal,  48  Fenn.  St.  122 ;  Rch- 
in9on  V.  Mclver,  63  N.  C.  649 ;  Moore  v.  BechwUK,  14  Ohio 
8t  135 ;  Lewie  v.  Darling,  16  How.  [U.  S.]  1.)    We  were 
urged  to  adopt  this  rule  in  deciding  Bevan  v.  Cooper  {enpra) ; 
but,  while  we  did  not  undertake  to  question  the  soundness  of 
the  reasoning  in  the  decisions  there  cited,  we  had  in  mind  the 
remarks  of  the  chancellor  in  Lupton  v.  Lupton  (2  Johns.  Ob. 
623),  and  of  Potter,  J.,  in  Myers  v.  Eddy  (47  Barb.  263) ;  and 
as  we  could  dispose  of  the  case  then  without  adopting  or  re- 
jecting the  rule,  we  did  neither.     Nor  is  it  needed  in  the  case 
in  hand  that  we  adopt' the  close  rule  above  given,  or  question 
the  correctness  of  Lupton  v.  Lupton  and  Myers  v.  Eddy,    As 
ve  understand  them,  they  assert  that,  unaided  and  alone,  the 
^ords  that,  make  up  the  usual  residuary  clause  of  a  will  are 
&ot  enongfa  to  evince  an  intention  in  the  testator  to  charge  a 
S^end  legacy  upon  real  estate.    The  devise  here  of  the  rest 
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snd  residue  is  not  such.  When  we  read  the  clause,  we  eee 
•that  it  first  gives  the  rest,  residue  and  remainder  of  the  real 
And  personal  estate  to  his  widow  for  life ;  it  gives,  after  the 
death  of  the  widow,  a  part  of  the  real  estate  of  that  rest  and 
residue  and  remainder  to  a  daughter  for  life,  and  a  part  of  the 
personal  estate  thereof  to  the  daughter  absolutely ;  and  then 
gives  the  rest,  residue  and  remainder  (using  the  same  phrase- 
ology again),  not  so  given  to  the  daughter,  to  four  children, 
share  and  share  alike.  Now,  there  can  be  no  question  but  that 
when  he  last  used  that  phraseology  he  had  defined  in  mind 
an  actual  residue  that  would  remain  after  there  had  been  parts 
of  his  estate  set  aside  to  his  daughter,  some  for  life  and  some 
in  absolute  right.  We  may  well  say  that  if  those  terms  were 
used  by  him  then,  with  that  actual  and  distinct  meaning,  they 
had  when  used  just  before  the  same  meaning;  that  in  each 
case  he  meant  by  them  to  give  that  which  was  left  after  some- 
thing which  was  before  given  had  been  taken  out.  The  repe- 
tition of  the  terms  with  such  a  necessary  practical  application 
gives  them  a  vigor  and 'force  wherever  they  occur  in  the  will, 
which  they  might  not  have  otherwise  had.  And,  as  in  the  last 
use  of  them,  they  of  necessity  signify  that  which  has  been  left, 
when  something  that  has  been  before  named  and  given  has 
been  set  apart,  so  they  must,  in  the  first  use  of  them,  signify 
the  same.  And  as  at  the  first  use  of  them,  the  legacies  to  the 
grandchildren  were  substantially  the  whole  of  what  was  to  be 
taken  out,  as  the  debts  were  but  nominal,  what  was  given  by 
that  use  of  the  terms,  whether  it  was  real  estate  or  personalty, 
was  that  residue  thereof  that  would  be  left  after  the  legacies 
had  been  paid.  So  that,  in  this  case,  we  think  that  what  we 
may  term  the  residuary  clause  of  the  will  is  more  significant  of 
purpose  than  it  was  held  to  be  in  Zupton  v.  Lupton  and  Jlyn^ 
V.  Eddy. 

Third.  The  codicil  contains  a  power  of  sale  of  the  real 
estate.  The  power  is  given,  to  the  testator's  widow.  It  is  not 
to  be  exercised,  however,  save  with  the  approval  of  each  and 
every  of  the  heirs  of  the  testator's  real  estate.  If  the  word 
"heirs,"  there,  means  either  those  who  would  have  taken  that 
real  estate  by  descent  had  there  been  no  valid  will,  or  if  it 
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means  those  who  were  interested  in  his  whole  estate,  by  reason 
of  the  provisions  of  the  will,  then  it  includes  the  grandchil- 
dren, the  l^^atees.    It  is  not  to  be  conceived  why  the  testator 
should  have  made  their  approval  needful,  unless  he  looked 
upon  them  as  interested  in  the  disposition  of  the  real  estate ; 
nor  why  he  looked  upon  them  as  interested  in  it,  unless  it  was 
to  be  the  ultimate  resort  for  the  satisfaction  of  their  legaciea. 
This  provision  of  the  codicil  in  this  view  would  be  a  strong 
inherent  indication  of  the  testator's  intention  that  the  lands 
should  be  charged  with  the  payment  of  the  legacies.    It  is 
contended  by  the  appellants  that  the  word  *^  heirs  "  was  not 
used  by  the  testator  in  either  of  these  senses,  but  as  designat- 
ing those  who  by  the  terms  of  the  will  took  the  real  estate 
after  the  decease  of  the  tenants  for  life ;  that  is  to  say,  those 
who  by  the  will  would  have  an  interest  in  the  manner  in  which 
the  real  estate  was  to  be  disposed  of  under  the  power  of  sale. 
But  this  is  to  beg  the  question,  which  is.  Who  are  those  who 
by  the  provisions  of  the  will  are  thus  interested  ?    If  the  in- 
tention of  the  testator  was  to  charge  the  legacies  upon  his 
lands,  then  the  legatees  are  interested  in  the  sale  of  them.    It 
is  well,  therefore,  to  inquire :  What  was  the  purpose  of  the 
codicil,  the  sole  primary  effect  of  which  was  to  give  to  the 
widow  a  power  of  sale  ?    That  purpose  was  not  in  the  testator's 
mind  when  he  made  his  will.    For  he  had  by  that  carved  two 
life  estates  out  of  it,  before  it  all  came  to  any  one  in  fee  and 
with  power  of  absolute  disposition.     It  is  reasonable  to  sup- 
pose that  something,  which  occurred  after  the  making  of  the 
will  and  before  or  about  the  time  of  making  the  codicil,  led 
the  testator  to  give  that  power.     The  only  thing  that  appears 
from  the  case  to  have  come  into  his  affairs  to  work  that  effect 
was  the  failure  of  his  personal  estate.    When  he  made  his  will* 
that,  as  we  have  seen,  he  could  have  reckoned  at  $9,000.    When 
he  made  the  codicil,'  the  mortgage  that  stood  for  that  $9,000  was 
worthless ;  and  his  personal  estate  other  than  that  was  house- 
hold stuff  and  not  to  exceed  $200  of  other  assets.     To  our 
view,  a  posteriori^  there  were  but  two  things  for  which  he 
wonld  have  needed  to  have  changed  his  purpose,  and  to  have 
made  the  codicil  giving  a  power  of  sale.    It  was  not  to  pay 
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debts,  for  they,  as  is  conceded,  were  but  nominal.    It  was  either 
that  the  widow  might  have  the  means  of  support,  or  it  vrus  to 
pay  the  moneyed  legacies,  or  it  was  for  both.    The  appellants, 
in  their  points,  assume  that  it  was  to  sell  for  her  use ;  bat  there 
is  nothing  in  the  terms  of  the  codicil  that  so  indicates.     Gath- 
ering the  cause  from  the  testamentary  instruments,  aided  by 
the  extraneous  circumstances  in  the  case,  it  was  that  money  was 
needed  where  there  was  none.    And  gathering  the  purpose  in 
the  same  way,  it  was  that  there  might  be  money  from  which 
to  supply  the  needs  of  the  widow,  and  with  which  to  pay  the 
legacies.    That  the  latter  pressed  upon  the  testator's  attention 
we  cannot  but  perceive.    In  1868,  when  the  will  was  made, 
the  legatees  were  under  age,  and  the  legacies  were  made  pay- 
able when  the  legatees  reached  twenty-one  years  of  age.    When 
the  codicil  was  made  two  of  them  had  reached  that  age,  and 
another  was  near  it.     So  that  on  the  decease  of  the  testator 
there  would  soon  be  need  of  money  for  the  payment  of  the 
legacies.    We  must  assume  that  the  codicil  was  made  in  view 
of  the  provision  in  the  will  for  these  legacies,  of  the  lack  of 
personal  property  to  pay  them,  of  the  fact  that  from  nowhere 
but  the  real  estate  could  money  be  got  for  the  purposes  of  the 
estate,  and  that  by  the  terras  of  the  will  and  operation  of  law 
they  would  become  payable  soon  after  the  death  of  the  testator. 
It  is  a  natural  inference  that  the  power  of  sale  was  given  as 
well  to  raise  money  for  the  needs  of  the  estate  in  the  payment 
of  legacies,  as  for  the  support  of  the  widow.     And  if  this  was 
in  the  mind  of  the  testator  in  making  the  codicil,  it  is  as  fair  to 
interpret  the  word  "  heirs,"  if  it  was  used  by  him  out  of  its 
technical  sense,  as  meaning  all  those  interested  in  any  way  in 
his  estate,  as  meaning  any  of  them.    It  is  so,  then,  that  this 
power  of  sale  thus  given  and  thus  worded  is  of  much  signifi- 
cance in  getting  at  the  intention  of  the  testator.     And  we  can 
but  draw  from  it,  that  it  was  his  purpose  that  these  legacies 
should  be  met  by  money  obtained  from  a  sale  of  some  or  all 
of  the  lands.    We  think  that  these  considerations  fairly  lead 
to  the  conclusion  that  it  was  the  intention  of  the  testator  that 
these  legacies  should  be  paid  at  all  events,  and  that  all  parts  of 
his  estate  should  be  liable  for  the  payment. 
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This  is  the  odIj  question  in  the  case  that  seems  to  require 
onr  investigation.  It  is  certain  that  it  is  needfol  that  the  real 
estate  be  con  verted  into  money,  and  the  matter  of  a  proper 
disposition  of  that  money  will  be  settled  amicably,  or  by  the 
order  of  the  court  below. 

AD  concur. 

Judgment  affirmed. 


Will  op  Stobbb. 

[28  Minnesota,  9.] 

UmEQlTAL    DI8TBIBUn0N    OF    PBOPEBTY    AS    BVIDBNOB  OF    UHDUB 
INirLTTBNOE.  — PbIOB   DBCLABATIONS  OF  TESTATOB. 

Upon  an  issne  as  to  midne  influence  in  procoring  the  ezecntion  of  a  will  on  the 
part  of  those  who  appear  to  be  preferred  in  it,  proof  that  the  will  is  nneqnal  in 
its  distribution  of  the  property,  even  though  the  testator  was  of  impaired  mind 
and  memory,  is  inadmissible  if  there  be  no  actual  evidence  of  undue  influence. 

On  sQch  an  issue,  eyidence  that  the  wife  of  testator,  who  is  one  of  those  preferred 
by  the  will,  had  great  control  oyer  him  in  the  ordinary  afiairs  of  life,  is  inad- 
miasible  without  eyidence  that  her  influence  was  exerted  to  procure  the  execu- 
tion of  such  will. 

Prior  statements  of  a  testator  as  to  how  he  intended  to  dispose  of  his  property, 
<iisconiiected  from  the  act  of  making  his  will,  are  not  eyidence  of  the  fiMst  of 
nndoe  influence. 

The  will  of  Joseph  Storer  having  been  presented  to  the 
Probate  Court  of  Steele  county  for  probate,  by  Gardner 
Storer.  one  of  the  executors  named  therein,  its  allowance  was 
<5ontested  by  Martha  Elbina  Zimmerman,  daughter  of  the  tes- 
tator. This  appeal  is  taken  by  contestant  from  a  judgment  of 
the  District  Court  of  that  county,  reversing  a  decree  of  the 
Probate  Court. 

A.  D.  Keyes^  for  appellant. 

A,  (?•  Hichncm  and  W.  F.  Sayyyer^  for  respondent. 
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GiLFELLAK,  C.  J.  The  wiU  of  Joseph  Storer,  executed 
July  23, 1876,  was,  after  his  death,  presented  to  the  Probate 
Court  of  Steele  county  for  probate.  It  was  contested  by  this 
appellant,  and  the  Probate  Court  refused  to  admit  it  to  pro- 
bate. From  that  order  or  decree  an  appeal  was  taken  to  the 
district  court,  where,  after  a  trial  of  the  issues  presented  bj 
contest,  a  judgment  was  entered  allowing  and  establishing  the 
will.  From  that  judgment  the  contestant  appeals  to  this  court. 
In  the  district  court  the  following  issues  for  trial  by  jury  were 
framed:  Mrst.  Was  Joseph  Storer  of  sound  and  disposing 
mind  at  the  date  of  the  alleged  will  ?  Second.  Was  the  alleged 
will  procured  to  be  made  through  undue  influence  of  Oardner 
Storer,  Betsey  Storer,  Lucy  F.  Storer,  or  either  of  them? 
Third.  Is  the  instrument  now  offered  for  probate  the  will  of 
Joseph  Storer?  The  jury  found  the  first  and  third  in  the 
affirmative,  and  the  second  in  the  negative.  The  exceptions  in 
the  appeal  are  presented  by  bill  of  exceptions. 

The  objection  is  made  that  the  findings  are  not  sufficient  to 
justify  the  judgment,  because  the  facts  constituting  the  execu- 
tion of  this  will  are  not  stated  in  the  findings.  Those  facts  are 
necessarily  included  in  the  finding  on  the  third  issue,  and  the 
testator's  legal  capacity  is  established  by  the  finding  on  the  first. 
There  is  nothing  in  that  objection.  So  far  as  shown  by  the 
bill  of  exceptions,  no  proof  was  made  or  offered  of  any  acts  on 
the  patt  of  any  of  the  persons  named  in  the  second  issue  of  un- 
due influence,  or  of  any  influence,  over  the  testator,  in  respect 
to  making  the  wiU.  It  does  not  appear  even  that  any  of  them 
knew  he  was  about  to  or  intended  to  make  a  wiU. 

The  contestant  offered  to  prove  the  amount  of  property  the 
testator  had  at  the  date  of  the  will,  which  proof  was  excluded. 
This  is  alleged  as  error.  It  is  insisted  that  the  proof  would 
have  shown  there  was  great  inequality  in  the  distribution  of  his 
property  among  those  naturally  the  objects  of  his  bounty,  and 
that  that  fact,  in  connection  with  evidence  tending  to  show  im- 
paired mind  and  memory,  which  evidence  was  given,  is  evi- 
dence of  undue  influence  on  the  part  of  those  who  seem  to  be 
favored  by  the  will. 

Where  there  is  evidence,  independent  of  any  question  of 
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inequality  in  the  will,  tending  to  show  acts  of  undue  influence 
over  the  testator  to  procure  him  to  make  the  will,  on  the  part 
of  those  who  appear  to  be  preferred,  evidence  that  the  dis- 
tribution is  grossly  unequal  may  be  given  in  aid  of  such  evi- 
dence of  undue  influence  to  show  indeed  the  result,  as  well  as 
strengthen  the  evidence,  of  undue  influence.    But  mere  in- 
equality, however  great,  in  the  distribution  of  the  property 
among  children  or  relatives,  is  no  evidence  of  undue  influence, 
nor  is  it  made  such  by  evidence  of  impaired  mind.     If  it  were 
evidence  from  which  a  jury  might  find  undue  influence  to 
avoid  the  will,  the  issue  practically  presented  to  the  jury  in 
every  case  of  the  kind  would  be.  Is  the  will  such  as  the  jury,  if 
in  the  testator's  circumstances,  would  have  made  1    Few  wills 
could  stand  if  such  were  the  test.     Any  man  of  sufficient  capac- 
ity, where  his  power  to  dispose  of  his  property  is  not  limited 
bv  statute,  has  a  right,  in  disposing  of  it  by  will,  to  use  his  own 
judgment  and  consult  his  own  preferences,  without  regard  to 
how  such  disposition  may  be  approved   or  disapproved  by 
others. 

Contestant  also  ofiered  evidence  to  the  effect  that,  in  the 
ordinary  conduct  of  life,  testator's  wife,  one  of  those  claimed  to 
have  used  undue  influence  to  procure  him  to  make  the  wiU, 
exercised  great  control  over  him ;  would  order  him  about  as 
one  wotdd  a  child,  and  he  would  obey.  This  was  excluded,  and 
properly.  That  a  wife's  influence  over  her  husband,  *in  the 
ordinary' affairs  of  life,  was  great,  without  any  evidence  that  her 
power  of  control  was  exercised  with  reference  to  making  his 
will,  is  no  evidence  that  she  unduly  influenced  the  will.  It 
mast  be  shown  that  her  influence  was  exerted  in  a  special  de- 
gree to  procure  a  will  peculiarly  acceptable  to  her.  Miller  v. 
MiUer,  3  Serg.  &  R.  267 ;  Meeker  v.  Meeker,  75  111.  260 ;  Ziwr 
merman  V.  Zimmermcm,  23  Pa.  St.  375. 

An  expert  witness  was  called  by  contestant,  and,  after  tes- 
tifying that  he  had  heard  the  testimony  of  witnesses  named, 
was  asked,  in  effect,  if,  assuming  the  statements  of  such  wit- 
nesses as  to  symptoms  and  indications  of  testator  to  be  true,  the 
testator  was  of  sound  mirid.  The  trial  court  might,  in  its  dis- 
cretion, allow  or  refuse  to  allow  the  question  to  be  put  in  that 
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form.  OetoheU  t.  BiU^  21  Minn.  464 ;  State  v.  Zcmten^hlager^ 
22  Minn.  514.  Other  qnefitions  were  asked  calling  for  his 
opinion  as  to  whether  certain  specified  syniptoms,  in  connec- 
tion with  other  testimony  (not  specified),  indicated  nnsonnd 
mind.  Of  course,  these  questions,  referring  as  they  did  to  tear 
timony,  without  specifying  what  testimony,  were  improper. 

The  first  request  of  contestant  for  instructions  to  the  jury 
was  properly  refused,  becanse  it  included  the  proposition  that 
mere  inequality  in  the  distribution  of  the  property  is,  of  itself, 
evidence  of  undue  infiuence  in  procuring  the  will  to  be  made. 
From  contestant's  second  request  the  jury  might  have  under- 
stood the  court  as  stating  the  proposition  which  made  the  first 
request  objectionable.  It  might,  therefore,  if  gi  ven,  have  misled 
them.  There  are  other  objections  to  the  request,  but  this  was 
sufficient  to  justify  the  court  in  ref Q^ing  it.  The  court,  in  its 
general  charge,  instructed  the  jaiy  properly  upon  the  correct 
propositions  contained  in  the  request. 

The  court,  at  proponent's  request,  instructed  the  jury  that 
^'  statements  of  the  testator,  made  prior  to  the  making  of  the 
will,  as  to  how  he  intended  to  dispose  of  his  property,  unless 
made  so  near  the  time  of  executing  the  will  as  to  become  a  part 
of  the  res  gestcBy  are  not  competent  evidence  of  undue  influence, 
and  are  not  to  be  considered  by  the  jury  in  determining  that 
question,  unless  they  find  from  other  evidence  that  some  in- 
fluence was  actually  exerted  to  cause  the  testator  to  make  his 
will  as  he  did  make  it,  and  then  can  be  considered  by  them 
only  in  determining  the  effect  which  such  influence  had  on  his 
mind  when  making  the  will."  So  far  as  this  indicates  that  the 
testator's  statements  as  to  how  he  intended  to  dispose  of  his 
property,  if  made  so  near  the  time  of  making  of  the  will  as  to 
be  a  part  of  the  res  gestcB^  may  be  evidence  of  the  fact  of  undue 
influence,  the  contestant  cannot  complain  of  it,  for  it  could 
operate  only  in  her  favor.  The  proposition  contained  in  the 
instruction,  that  such  statements,  if  disconnected  from  the  act 
of  making  the  will,  are  not  evidence  of  the  fact  of  undue  in- 
fluence, but  are  evidence  only  of  the  effect  which  influence 
shown  to  have  been  exerted  on  the  testator  to  make  the  will 
had  on  his  mind,  is  correct.    When  offered  to  prove  external 
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factsi  snch  as  that  inflaence  was  exerted  to  induce  the  testator 
to  make  the  will,  and  that  such  influence  was  of  the  character 
which  the  law  designates*  as  undue  influence,  such  statements 
are  incompetent. 

Judgment  afBrmed. 


As  to  admission  of  testator's  declarations  on  an  issue  of  nndne  in- 
fluence. Dye  T.  Tonng,  infroy  and  references;  WiU  of  Ames,  1  Am.  Prob. 
R  35,  and  cases  in  note. 

The  constraint  which  wiU  avoid  a  wiU  mast  be  one  operating  in  the 
act  of  making  the  wilL    Wainiight's  Appeal,  1  Am.  Prob.  R.  48. 


Smith  vs.  Bios. 

[180  Mass.  441.] 

CoiniNaENT    BEMAINDBB. — GlFT    OYER    TO    A    GLASS    RSFBB8    TO 
THOSE  UYIKG  AT  EXPIRATION  OF  LIFE  ESTATE. 

I^nd  WM  oonyeyed  in  tmst  to  permit  A.  and  others  to  use  it  dnring  their  re- 
■pectire  liyes,  and,  on  the  purposes  of  the  trust  being  acoompliBhed,  to  convey  it 
to  certain  children  of  A.  by  name,  "  and  snch  other  children  of  A.  as  shall  then 
he  UTing."    MeU,  that  the  children  named  took  contingent  remainders  only. 

Bill  in  equiit  by  a  tmstee  under  a  deed  to  obtain  the  in- 
stmctions  of  the  court.  The  case  was  reserved  on  the  bill 
and  answers  for  the  consideration  of  the  full  court,  and  was  as 
follows : 

In  1837,  Benjamin  Weld  and  Elizabeth  Weld,  his  wife,  con- 
Tejed  a  parcel  of  land  in  Bozbury  to  a  trustee  (whose  successor 
the  plaintiff  is)  in  trust  to  permit  the  grantors  to  use  and  oc- 
cupy the  land  dnring  their  lives ;  upon  the  death  of  the  grant- 
ors, to  permit  their  son,  Samuel  H.  Weld,  to  use  and  occupy 
the  same  during  his  life ;  on  his  death,  to  permit  his  widow,  if 
she  should  survive  him,  to  use  and  occupy  the  same  so  long  as 
ahe  should  remain  such;  and  ''in  trust,  after  the  purposes 
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aforesaid  shall  be  accomplished,  to  grant  and  convey  the  same 
to  Elizabeth  H.  Weld,  Susan  Weld,  Samuel  H.  Weld,  Junior, 
children  of  said  Samuel  H.  Weld,  and  such  other  children  of 
said  Samuel  H.  Weld  as  shall  then  be  living,  to  them  and  to 
their  heirs  and  assigns  forever." 

Samuel  H.  Weld  survived  the  grantors  and  his  wife,  and 
died  February  27th,  1879,  never  having  had  any  other  children 
than  the  three  named  in  the  deed ;  and  after  the  death,  during 
his  life,  of  his  son  Samuel  H.  Weld,  Jr.,  intestate  and  without 
issue,  conveyed  to  his  daughter  Susan  (now  Mrs.  Mansur)  all 
his  right,  title  and  interest,  as  heir  of  his  son,  in  the  land  in 
question,  reserving  his  life  estate  therein.  By  his  will,  after  a 
bequest  to  his  daughter  Elizabeth  H.  (now  Mrs.  Rice),  be  de- 
vised the  residue  of  his  property  to  his  daughter  Susan. 

Elizabeth  H.  Rice  claims  one-half  of  the  estate,  on  the 
ground  that  the  gift  of  the  remainder  was  contingent  upon  the 
children  of  Samuel  H.  surviving  the  life  tenants. 

Susan  Mansur  claims  two-thirds  of  the  estate,  on  the  ground 
that  the  three  children  of  Samuel  H.  Weld  took  each  a  vested 
remainder  under  the  trust  deed  at  the  date  of  the  conveyance ; 
and  that  the  share  of  her  brother  Samuel  passed  by  descent  to 
his  father,  and  has  come  to  her  by  his  deed  and  will. 

W.  G.  RvsaeU^  for  Mrs.  Rice. 

A.  Mason^  for  Mrs.  Mansnr. 

Gray,  C.  J.  The  gift  in  remainder,  after  the  expiration  of 
the  equitable  estates  for  life  reserved  to  the  grantors,  and  of 
those  granted  to  Samuel  H.  Weld  and  his  wife,  is  "  to  Eliza- 
beth H.  Weld,  Susan  Weld,  Samuel  H.  Weld,  Junior,  children 
of  said  Samuel  H.  Weld,  and  such  other  children  of  Samuel  H. 
Weld  as  shaU  then  be  living,  and  to  their  heirs  and  assigns 
forever." 

There  can  be  no  doubt  that  the  gift  in  remainder  is  re- 
stricted, so  far  as  regards  children  not  named  therein,  to  such 
children  as  shall  be  living  at  the  expiration  of  the  last  life  es- 
tate ;  and  the  question  to  be  determined  is  whether  the  restric- 
tion applies  to  the  children  named  also. 
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The  court  is  of  opinion  that  it  does.  The  language  used  by 
the  grantors  manifests  their  intention  to  be  that  no  child  of 
Samuel  H.  Weld  shall  have  any  actual  or  beneficial  use  of  the 
property  until  after  the  expiration  of  all  the  life  estates ;  and 
that  '^snch  other  children  of  said  Samuel  H.  Weld"  than  those 
named  ^^as  shall  then  be  living"  (if  he  shall  leave  any  such 
other  children)  shall  take  equal  and  similar  estates  with  those 
named.  The  legal  effect  is,  that  the  children  named  and  those 
not  named  (if  any)  together  constitute  a  dass,  all  the  members 
of  which  cannot  be  ascertained  until  the  expiration  of  the  life 
estates ;  and  that  the  vesting  of  the  title,  Ic^  or  equitable,  in 
possession  or  in  right,  in  those  of  that  class  who  are  named,  as 
well  as  in  those  who  are  not  named,  is  contingent  upon  their 
surviving  the  equitable  tenants  for  life.  {Thomson  v.  Luding- 
ion,  104  Mass.  193 ;  Turner  v.  Hudson,  10  Beav.  222.) 

.  It  follows  that  the  child  who  died  before  the  last  tenant  for 
life  took  nothing,  and  that  the  remainder  must  be  divided  be- 
tween the  two  surviving  children. 

Decree  accordingly. 


8ee  Pinkham  v.  Blair,  1  Am.  Prob.  R  114;  Elberts  v.  Elberts,  Id.  560. 


BBANNOGK  V8.  Stogkbb,  Abm'b. 

[76  IndiaiiA,  668.] 

Bequest  fok  life  wfth  semaindbr  oveb. — Right  of  life- 
tenant  TO  POSSESSION. 

Where  there  Ib  a  general  remdnary  bequest  of  real  and  personal  property  for  life 
with  remainder  over,  the  legatee  is  not  entitled  to  the  possession  of  the  per- 
sonal assets,  bnt  the  same  shoald  be  inyested  by  the  executor  and  the  interest 
or  income  paid  to  such  legatee. 

Teie  facts  are  stated  in  the  opinion. 
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J.  A.  Harrison^  H.  Lake^  E,  P,  ScMater  and  W.  Marchj 
for  appellant. 

M.  S.  Robinsan  and  J.  W.  Lovett^  for  appellee. 

Morris,  C.  The  appellant  Hied  her  complaint  in  the  Madi- 
son Circuit  Court,  stating  that  she  is  the  widow  of  James  Bran- 
nock,  who  died  testate,  on  the  —  day  of ,  18 — ;  that,  by 

his  last  will  and  testament,  the  said  James  Brannock   be- 
queathed and  devised  to  her,  for  and  during  her  natural  life, 
after  the  payment  of  his  just  debts  and  funeral  expenses,  all 
his  property,  both  real  and  personal,  and  directing  that,  at  her 
death,  the  same  should  be  sold,  and  that  two  hundred  dollars 
of  the  proceeds  should  be  paid  to  his  nephew,  and  the  balance 
divided  equally  among  his  brother  and  sisters ;  that  the  appellee 
had  been  appointed  by  said  court,  in  1875,  administrator  with  the 
will  annexed,  of  the  estate  of  said  James  Brannock ;  that  all 
the  debts  of  said  estate,  including  the  funeral  expenses,  had 
been  paid  by  the  appellee  as  such  administrator,  leaving  in  his 
hands,  in  notes  and  money,  belonging  to  said  estate,  $1,025  25 ; 
that  the  appellee,  as  such  administrator,  had  reported  these 
facts  to  said  court,  and  that  he  could  take  no  further  steps  in 
discharge  of  his  duty,  as  such  administrator,  until  the  death 
of  the  appellant.    She  further  stated  that  she  had  demanded 
of   the    appellee,  as  such    administrator,  the  possession    of 
the  assets  in  his  hands,  but  that  he  had  refused  to  deliver  to 
her  the  possession  of  the  same,  on  the  ground  that  she  was  not, 
under  the  terms  of  said  will,  entitled  to  such  possession.     A 
copy  of  the  will  of  James  Brannock  is  filed  with  and  made  a 
part  of  the  complaint,  and  so  much  of  it  as  bears  upon  the 
question  presented  for  decision  is  in  these  words : 

"  Item  1.  I  give  and  bequeath  to  my  beloved  wife,  Sally 
Brannock,  after  the  paypfient  of  my  just  debts  and  funeral  ex- 
penses, all  my  property,  both  real  and  personal,  during  her 
natural  life,  provided  she  survives  me ;  and,  at  her  decease,  I 
will  and  direct  that  all  the  means,  rights,  credits  and  effects, 
property,  real  and  personal,  be  sold. 

^^  Item  2.  And  I  further  will  and  direct  that  two  hundred 
dollars  of  the  proceeds  arising  therefix>m  be  first  given  to 
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James  Brannock,  Jr.,  mj  nephew,  and  son  of  Anderson  and 
Milla  Brannock,  and  the  residue,  it  is  mj  will  and  desire,  be 
divided  equally,  share  and  share  alike,  between  my  brother  and 
sisters." 

To  this  complaint  the  appellee  demurred.  The  demurrer 
was  sustained,  and,  the  appellant  electing  to  stand  by  her  com- 
plaint, judgment  was  rendered  for  the  appellee.  The  ruling 
upon  the  demurrer  is  assigned  as  error. 

Hie  language  of  the  will  of  James  Brannock  is  not  ambig- 
uous or  of  doubtful  meaning.  The  gift  to  the  appellant  is  by 
way  of  a  general  bequest  of  the  residue  of  the  testator's  estate 
for  her  life,  with  remainder  over.  There  is  no  specific  bequest 
to  her.  It  does  not  appear  from  the  facts  stated  in  the  com- 
plaint from  what  source  the  assets  in  the  handd  of  the  appellee 
were  derived.  The  inference  from  the  facts  is,  that  they  con- 
stituted a  part  of  the  personal  estate  of  the  testator.  In  such 
case,  the  rule  is  that  the  legatee  for  life  is  not  entitled  to  the 
possession  of  the  personal  assets,  but  that  the  same  shall  be 
invested  by  the  executor  or  administrator  with  the  will  an- 
nexed, under  the  direction  of  the  court,  and  the  interest  or  in- 
come paid  to  the  legatee  for  life. 

In  the  case  of  Cavenkovsn  v.  Shuler^  2  Paige,  122,  substan- 
tially this  case,  the  Chancellor  says :  ^*  Where  there  is  a  general 
bequest  of  a  residue,  for  life,  with  a  remainder  over,  although 
it  includes  articles  of  both  descriptions  "  (that  is,  grain  and  an- 
nual products  of  land,  such  as  hay,  &c.,  consumed  in  the  use  of 
them,  and  articles  not  thus  consumed),  ^'as  well  as  other  prop- 
erty, the  whole  must  be  sold  and  converted  into  money  by  the 
executor,  and  the  proceeds  must  be  invested  in  permanent 
Becurities,  and  the  interest  or  income  only  is  to  be  paid  to  the 
legatee  for  life." 

It  appears  from  the  complaint  in  this  case  that  the  proper- 
ty which  the  appellant  is  seeking  to  recover  consists  of  money 
and  notes,  it  does  not  appear  but  that  these  assets  are  pro- 
ductive, and  that  the  appellee  is  paying  to  her  the  income  of 
the  same.  This  he  should  do,  and  it  is  all  that  she  should  de- 
mand. If  the  appellee  has  failed,  or  shaU  fail,  in  the  discharge 
of  his  duty,  the  appellant  is  not  without  remedy.    If  he  fails 


330  AMERICAN  PROBATE  REPORTS. 

to  render  the  f  and  productive,  and  pay  to  her  the  income,  or 
fiuffers  it  to  become  endangered,  the  court,  upon  her  applica- 
tion, would  compel  him  to  perform  his  duty  in  this  respect,  or 
discharge  him  at  once  and  appoint  another  trustee. 

It  was  formerly  held,  that,  when  the  legatee  for  life  offered 
ample  security  for  the  protection  of  those  in  remainder,  the 
assets  would  be  delivered  to  him ;  but  this  rule,  it  is  said  in  the 
case  above  cited,  no  longer  prevails. 

There  was  no  error  committed  by  the  court  below. 

The  judgment  of  the  court  below  should  be  affirmed. 


Bequest  of  personal  property  for  llfe^  remainder  over.— Who  eati- 
tled  to  possession. — Where  there  is  given  in  a  will  a  life  estate  in  personal 
property,  with  remainder  over,  the  life  tenant  Lb  not  entitled  to  the  custody 
or  poflsession  of  the  property,  but  may  only  receive  the  income.  Clark  ▼. 
COark,  8  Paige  (N.  Y.).  152;  Saunderson  v.  Stearns,  6  Mass.  87:  Wootten  ▼. 
Burch,  2  Md.  Ch.  190;  Livingston  v.  Murray,  68  N.  T.  485;  Freeman  t. 
Knight,  2  Ired.  (N.  G.)  Eq.  72. 

In  some  cases  the  life  tenant  may  have  possession  of  the  property,  upon, 
giving  to  the  remainderman  an  inventory.  De  Peyster  v.  Clendining.  8 
Paige  (N.  T.),  295;  Spear  v.  Tinkham,  2  Barb.  Ch.  211;  Flanagan  v.  Flana- 
gan, 8  Abb.  N.  Cas.  (N.  Y.)  418;  Cohen  v  Cohen,  4  Bedf.  (N.  T.)  48;  Samp- 
son V.  Randall,  72  Me.  109;  Hitchcock  v.  Clendennin,  6  Mo.  App.  99;  Wil- 
liams V.  Peabody,  8  Hun  (N.  T.),  271;  Freeman  v.  Knight,  2  Ired.  (N.  C.) 
Eq.  72. 

If  there  be  some  apparent  danger  of  waste  by  the  life  tenant,  he  may  be 
required  to  give  a  bond  to  the  remainderman,  as  a  condition  of  receiving  the 
property.  The  right  to  require  a  bond  seems  usually  to  depend  upon  the 
risk  established  by  the  second  donee.  Mason  v.  Pate,  84  Ala.  879;  Clarke  v. 
Terry,  84  Conn.  176;  Tyson  v.  Blake,  22  N.  Y.  658;  Ackerman's  Estote,  7 
Daily  Beg.  (N.Y.)  861;  Hower  v.  Shelton,  2  Mete.  (Mass.)  194;  Piske  t. 
Cobb,  6  Gray  (Mass.),  144;  Condict  v.  King,  18  N.  J.  £q.  (2  Beas.)  875;  Bowe 
V.  White.  16  Id.  411;  Howard  v.  Howard,  16  Id.  486;  Williams  v.  Colten, 
8  Jones'  (N.  C.)  Eq.  895;  Pelham  v.  Taylor,  1  Id.  121  j  Horah  v.  Horah,  1 
Wins.  (N.  C.)  107;  Dean  v  Hart,  62  Ala.  808;  Montfort  v.  Montfort,  24  Huo. 
120;  Clevenstine's  Appeal,  15  Penn.  St.,  495;  BeifTs  Appeal,  60  Id.  S61;  San- 
ford  V.  Gilman,  44  Conn.  461. 

If  the  life  estate  in  the  personalty  be  given  to  the  widow  of  the  testator, 
she  is  excused  from  giving  a  bond.  Hambright's  Appeal,  2  Grant's  (Pa.)  Ca& 
820;  Duval's  Appeal,  88  Penn.  St.  112;  Green's  Appeal,  42  Penn.  St.  26; 
Patterson  v.  Stewart,  88  Mich.  402;  Brooks  v.  Brooks,  12  8.  C.  428.  OvrUn 
Welsch  V.  Belleville  Savings  Bank,  94  LI.  191. 

If  the  legacy  be  money,  a  bond  may  be  required  upon  payment  to  the  life 
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teumt,  but  if  it  be  a  specific  legacy,  no  bond  can  be  required.     Eichelberger 
T.  Bamitz,  17  Serg.  &R  (Pa.) 298;  Einnard  v.  Einnard,  5  Watts  (P^),  108. 

Specific  property,  bequeathed  in  tfiis  way,  must  be  sold,  and  proceeds 
mvested  for  the  benefit  of  the  life  tenant,  unless  there  is  something  in  the 
win  to  indicate  a  contrary  intention.  Bitch  v.  Morris,  78  N.  C.  877;  Austin 
T.  Watts.  19  Mo.  298;  Golder  y.  litUeJohn,  80  Wis.  844. 

A  gift  of  a  fund  with  limitation  over  in  the  contingency  of  the  legatee 
dying  without  lawful  issue,  entitles  the  legatee  to  the  possession  of  the  fund. 
Hennion  ▼.  Jacobus,  27  N.  J.  Eq.  28. 

A  bequest  of  the  "use,  income  and  interest,"  of  personal  estate  for  life, 
with  limitation  over,  and  a  direction  that  the  property  remain  in  the  hands 
and  under  the  control  of  the  executors,  is  not  an  annuity,  but  a  life  estate. 
Stone  V.  North.  4t  Me.  266;  Whitson  v.  Whitson,  58  N.  Y.  479;  ffigh  t. 
Worley,  32  Ala.  709:  Blackburn  y.  Hawkins,  6  Ark.  50;  Boberts  v.  Brmker, 
4DMia(Ky.),  570. 

A  bequest  for  life,  with  limitation  over,  of  articles  useful  for  consump- 
tion only,  gives  the  life  tenant  an  absolute  estate.  Gentry  ▼.  Jones,  6  J.  J. 
Marsh.  (Ky.)  148;  Swain  v.  Spruill,  4  Jones'  (N.  C.)  Eq.  864;  DeighmiUer's 
Estate,  1  Leg.  Oaz.  R  (Pa.)  499;  Gerwan  ▼.  Gerwan,  27  Penn.  St.  116;  Major 
T.  Hemdon,  1  Bod.  (Ey.)  128. 

Such  articles,  eorUra,  should  be  sold,  and  the  proceeds  invested  for  the 
benefit  of  the  life  tenant.  Smith  v.  Barham,  2  Dev.  (N.  C.)  Eq.  420;  Coyen- 
boTen  T.  Schuler,  2  Paige  (X.  T.),  122;  Calkins  v.  Calkins,  1  Bedf.  (N.  T.) 
337 ;  Harry  V.  Glover,  Biley's  (S.  C.)  Ch.  68;  Woods  v.  Sullivan,  1  Swan. 
(Tenn.)507;  Harrison  v.  Foster,  9  Ala.  955. 


Delanby  vs.  Van  Aulbn. 

[84  New  York,  16.] 

Devise  of  som  payable  out  of  bents  and  profits — Resort  to 
CORPUS  of  estate  to  supply  defioibnoy  of  mOOME. 

•  •  • 

Testatrix  made  a  residuary  devise  of  real  and  personal  estate  to  her  execators  in 
trust,  to  receive  the  rents  of  the  real  estate  and  to  invest  the  personal  estate, 
•ad  to  apply  Bncb  rents  and  the  income  of  the  personal  estate  to  the  use  of  her 
husband  for  life,  except  that  they  should  apply  to  one  D.,  who  had  been 
brought  up  by  her,  certain  fixed  sums  per  annum  during  his  life,  but  no  dis- 
position was  made  of  the  fund  after  D.'s  death,  ffeld,  that  the  legacy  to  D. 
Wig  payable  out  of  the  annual  profits  of  the  estate,  and  the  corpus  of  the  estate 
coold  not  be  resorted  to  in  the  event  of  a  deficiency  of  profits. 

•  Vol.  n.— 23 
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The  chancery  rule  constming  g^ifts  •£  fixed  Sams  |>ayable  out  of  rents  and  profiu 
as  aatborizing  the  taking  of  a  part  of  the  body  of  the  estate  to  make  up  a  de- 
ficiency, is  BO  far  modified  in  this  State  as  to  make  the  qneetion  depend  on  the 
intention  of  the  testator. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  second  judicial  department,  entered  upon  an 
order  made  May  11, 1880,  affirming  a  judgment  in  favor  of 
plaintiff,  entered  on  a  decision  of  the  court  on  trial  at  Special 
Term. 

This  action  was  brought  by  plaintiff  as  legatee  under  the 
will  of  Mary  S.  Kirby,  deceased,  for  a  construction  of  the  will, 
he  asking  that  a  provision  for  him  ^'  be  adjudged  to  be  a  de- 
monstrative legacy,  payable  out  of  the  princip^  of  the  estate 
in  case  of  a  deficiency  of  income,  and  that  defendant  as  trustee 
under  the  will  be  required  to  pay  out  of  the  estate  an  alleged 
deficiency." 

The  substance  of  the  wiU  in  question  and  the  material  facts 
appear  in  the  opinion. 

Satmid  Hand  for  defendant  and  appellant. 

D.  P.  Barna/rd  for  plaintiff  and  respondent. 

FoLOEB,  Ch.  J.  The  testatrix,  by  her  will,  provided,  first, 
for  the  payment  of  her  debts  and  funeral  expenses,  and  the 
purchase  of  a  burial  plot  and  the  erection  of  a  monument. 
She  then  made  a  specific  bequest  to  a  cousin  of  a  few  chattels 
of  domestic  or  social  use.  She  then  devised  and  bequeathed 
to  her  executors,  whom  she  named  in  her  will,  and  to  the  sur- 
vivor of  them,  all  the  residue  of  her  estate,  real  and  personal 
(she  had  both),  in  trust,  to  receive  the  rents  and  profits  of  the 
real  estate,  and  to  invest  and  keep  invested  the  personal  estate, 
and  to  apply  those  rents  and  profits,  and  the  interest  or  in- 
come of  the  personal  estate,  to  the  use  of  her  husband  for  his 
life,  except  that  they  should  apply  to  the  use  of  the  plaintiff 
in  this  suit,  who,  the  will  says,  was  brought  up  by  her,  the 
sum  of  $500  per  annum  thereout,  till  he  reached  twenty-one, 
after  that  $1,000  per  annum  thereout  during  the  life  of  the 
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hnsband ;  and  after  his  death  $2,000  per  annmn  thereout,  dar- 
ing the  natural  life  of  the  plaintiff.  There  is  no  devise  or  be- 
quest of  the  remainder  after  the  death  of  the  plaintiff,  though 
she  had  a  brother  living  when  she  made  the  will,  and  who  sur- 
vived her,  and  is  the  defendant  in  this  suit,  and  the  cousin 
above  spoken  of.  At  the  date  of  the  will,  and  at  the  time  of 
the  death  of  the  testatrix,  the  rents  and  profits  of  the  realty, 
and  the  income  from  the  personalty,  were  ample  to  pay  to 
the  plaintiff  the  varying  annuities  contemplated  by  the  wyi 
for  him,  and  to  leave  a  larger  sum  for  the  use  of  the  husband. 
At  those  dates  she  occupied  one  piece  of  the  real  estate  as  a 
Jiomestead ;  other  real  estate  yielded  $5,000  per  annum.  The 
personal  property  was  a  mortgage  of  $18,000  at  seven  per 
cent,  interest.  Since  her  death,  and  since  the  death  of  her 
husband,  in  the  mutations  of  affairs,  the  property  has  failed  to 
yield  enough  to  keep  the  real  estate  in  good  repair,  to  pay  taxes 
and  other  incidental  expenses,  and  to  put  the  trustee  in  funds 
with  which  to  pay  the  plaintiff  his  annuity.  The  plaintiff  asks 
judgment  in  this  suit,  for  a  construction  of  the  will ;  and  that 
the  provision  for  him  be  adjudged  a  demonstrative  legacy,  pay- 
able out  of  the  corpus  of  the  estate,  whenever  there  is  a  defi- 
ciency of  rents  and  income ;  and  that  a  deficiency  that  had  in 
fact  arisen  when  the  suit  was  begun  be  paid  therefrom. 

There  can  be  no  question  that  the  testatrix,  when  she  made 
her  wiU,  looked  upon  the  rents,  profits  and  income  of  her  estate 
as  enough  to  pay  this  annuity,  to  leave  a  larger  sum  for  the 
use  of  her  husband  daring  his  life,  and  for  a  surplus  for  her 
next  of  kin  after  his  death.  She  designated  the  profits  as  the 
fund  from  which  the  sum  should  come  with  which  to  pay  the 
annuity.  But  the  inquiry  may  not  stop  there.  It  is  to  be 
pushed  further,  until  it  is  learned  whether  she  meant  if  that 
fund  failed,  that  nevertheless  the  plaintiff  should  be  paid  his 
annuity  every  year  in  full,  though  the  body  of  the  estate  should 
be  impaired  or  consumed,  and  her  husband  in  his  lifetime, 
and  her  next  of  kin  after  his  death,  get  nothing.  This,  ^  first 
blush,  seems  a  purpose  so  extreme  as  not  to  be  attributed  to 
the  testatrix,  unless  the  words  she  has  used,  as  construed  by 
inexorable  rules,  and  the  circumstances  of  the  case,  clearly 
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lead  thereto.  The  worde  of  the  will  are  to  the  effect  that  the 
rente,  profits  and  income  of  the  estate  shall  famish  the  means 
to  pay  the  plaintiff's  annuity.  They  are  given  to  the  execu- 
tors in  trust  to  receive  and  apply.  Generally  speaking,  the  in- 
terpretation of  the  words  ''  rents  and  profits  "  is,  that  they  mean 
the  annual  rents  and  profits.  [Heneage  v.  Lord  Andover,  3 
Younge  &  Jervis,  360 ;  AUan  v.  Backhouse^  2  Yes.  &  Beames, 
65.)  If  there  were  no  contrary  adjudication  it  could  be  fairly 
argued  that  a  direction  to  raise  money  by  annual  rents  and 
profits  is  to  be  put  in  contradistinction  to  a  sale  and  mortgage. 
(2  Ves.  &  Beames,  supra,)  Indeed  the  Vice-Chancellor  of 
England,  in  Forbes  v.  Richardson  (11  Hare,  354),  said:  **I 
do  not  find  any  case  where  a  direction  for  payment  out  of 
annual  rents  and  profits  has  been  held  to  give  a  right  a^inst 
the  corpus^  or  beyond  the  annual  or  current  rents  and  profits." 
This  remark,  however,  in  view  of  other  decisions,  must  be  con- 
fined to  a  direction,  where  the  word  ^'  annual "  is  expressly  or 
by  most  clear  implication  attached  to  the  words  ^^  rents  and 
profits."  It  is  not  too  much  to  say,  however,  that  the  meaning 
most  naturally  to  be  got  from  a  direction  to  take  rents  and 
profits,  and  thereout  to  pay  a  sum  of  money,  would  confine  the 
means  to  pay  to  the  moneys  derived  from  the  rents  and  profits 
as  they  came  to  hand  from  year  to  year,  and  would  not  extend 
to  an  appropriation  of  the  body  of  the  estate.  Lord  Eldon 
said,  in  BootU  v.  Blund^U  (L  Mer.  192):  ^^If  I  were  asked 
this  question  anywhere  but  in  Westminster  Rail,  I  should 
answer  in  the  afiirmative,  that  by  profits  he  probably  meant 
annual  profits  only."  Judge  Cowen,  in  Bloomer  v.  Waldron 
(3  Hill,  361),  indicates  the  same  opinion,  and  says  that  the 
natural  and  obvious  meaning  of  the  words  has  been  departed 
from  in  chancery  to  such  a  degree  as  may  entrap  a  plain  man ; 
and  that  a  forced  and  unnatural  interpretation  has  been  gone 
into  in  pressing  exigencies.  Yet  that  interpretation  has  become, 
with  some  limitations,  a  well-established  rule  of  chancery. 
"  Wlmtever  might  have  been  the  interpretation  of  these  words 
had  tne  case  been  new,  whatever  doubt  might  arise  upon  them 
as  denoting  annual  or  permanent  profit,"  says  Sir  Thomas 
Plumer,  '*  it  is  now  too  late  to  speculate,  this  court  having  by 
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s  technical,  artificial  but  liberal  construction,  in  a  series  of  au- 
thorities, admitting  it  to  be  the  natural  meaning,  extended 
those  words,  when  applied  to  the  object  of  raising  a  gross  sum 
at  a  fixed  time,  when  it  must  be  raised  and  paid  without  delay, 
to  a  power  to  raise  by  sale  or  mortgage,  unlee^  restrained  by 
other  words,"  {Allan  v.  BacMouse^  supra.)  He  cites  and 
discusses  many  cases  and  adds:  '^The  rule  has  now  become 
an  established  one  of  construction,  not  permitting  the  court  to 
exercise  any  discretion."  That  was  in  1813.  Two  things  are 
to  be  noticed  in  the  first  of  these  remarks,  as  somewhat  limit- 
ing the  extent  of  it.  First,  that  the  object  of  the  power  is  to 
raise  a  gross  sum  at  a  fixed  time,  which  must  be  raised  and 
paid  without  delay,  and,  ^cond,  that  the  direction  is  not  re- 
strained by  other  words.  Many  of  the  cases  are  where  legacies 
are  to  be  paid  out  of  the  profits ;  a  legacy  is  a  gross  sum,  and 
generally  to  be  paid  at  a  fixed  time  and  without  delay.  Some 
of  them  are  cases  of  annuities  which,  though  payable  from 
time  to  time,  are  at  each  time  of  payment  gross  sums  and  pay- 
able at  fixed  times.  An  annuity  Falls  within  the  rule,  unless 
the  other  words  of  the  will  restrain  it.  We  think,  though, 
that  later  adjudications  have  somewhat  relaxed  the  rule,  look- 
ing at  the  purpose  that  first  set  it  up,  viz. :  by  a  liberal  con- 
struction of  the  words  of  the  testator  taking  them  to  amount 
to  a  direction  to  sell,  so  as  to  obtain  the  end  that  the  testator 
intended  by  raising  the  money.  (2  Story's  Eq.  Jur.,  §  1064  a ; 
Green  v.  Belchier^  1  Atk.  505.)  So  that  it  has  come  in  the 
course  of  judgment,  that  not  only  the  other  words  of  the  will 
may  restrain  the  operation  of  the  rule,  but  so  may  all  other 
indications  which  courts  are  wont  to  note,  in  order  to  gather 
the  intention  of  the  maker  of  a  disposing  instrument  in  writ- 
ing. The  courts  have  been  ready  to  take  hold  of  the  context 
of  wills  to  hold  the  rule  in  check.  ( Wilson  v.  Hattiley^  1  Buss 
&  Mylne,  590 ;  Small  v.  Wing,  5  Bro.  P.  C.  [Tomlin's  ed.]  66 ; 
3  Younge  &  Jervis,  supra,)  And  where  the  rule  has  been 
applied,  the  use  of  it  has  at  times  been  justified,  only  by  such 
being  the  intention  of  the  testator  as  derived  from  all  the 
words  of  the  will.  {Schermerhome  v.  Schermerhome^  6  Johns. 
Ch.  70.)    Indeed,  it  may  now  be  said  that  there  is  no  principle 
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whatever  involved  in  these  caseB,  save  to  ascertain  what  is  the 
testator's  intention  and  to  carry  that  intention  into  effect 
{Baker  v.  Baker^  6  H.  of  L.  616) ;  wherein  that  conBtmction 
is  to  be  given,  that  nnder  the  circumstances  appears  to  be  the 
correct  one,  each  case  getting  little  aid  from  the  authorities, 
and  depending  in  a  great  degree  upon  its  own  circnmstances 
and  language.  (Id.,jp«r  Lord  Chelmsford,  Lord  Chancellor; 
per  Lord  Cairns,  L.  J. ;  Bi/rch  v.  Sherratt^  L,  R.,  2  Ch.  App. 
642  [*644].)  As  expressed  by  Lord  Cranworth,  in  Baker  v. 
Baker  (mpra),  the  real  question  is,  is  that  which  is  given, 
given  as  an  annuity,  or  as  the  interest  of  a  fund ;  does  the 
language  of  the  testator  import  that  a  sum  at  all  events  k 
annually  to  be  paid  out  of  his  general  estate,  or  only  that  it  is 
the  interest,  or  a  portion  of  the  interest,  of  a  capital  sum  that 
is  to  be  set  apart.  So  Denio,  J.,  says :  "  No  positive  rule  of 
ready  application  to  every  pase  can  be  laid  down,  but  each  will 
depend  upon  a  consideration  of  all  the  material  provisions  of 
the  will  to  be  construed,  and  of  the  extrinsic  circnmstances 
respecting  the  testator's  family  and  estate,  which  may  be  fairly 
brought  to  bear  on  the  question  of  intent "  (see  Pierrepont  v- 
Edwards^  25  N.  T.  128),  the  authority  of  which  case,  it  ift 
plain,  fettered  the  judgment  of  the  learned  General  Term. 
He  further  says,  that  "  the  leading  principle  o^  the  cases  is  that 
when  the  testator  bequeathes  a  sum  of  money  or,  which  is  the 
same  thing,  a  life  annuity,  in  such  a  manner  as  to  show  a 
separate  and  independent  intention  that  the  money  shall  be 
paid  to  the  legatee  at  all  events,  that  intention  will  not  be  per- 
mitted to  be  overruled  merely  by  a  direction  in  the  will  that 
the  money  is  to  be  raised  in  a  particular  way  or  out  of  a  par- 
ticular fund,"  and  cites  Dickin  v.  Edwa/rda  (4  Hare,  273). 
We  cannot  fail  to  perceive  that  the  rigid  rule  stated  in  Alhn 
V.  Backhovae  {supra)  has  been  relaxed,  and  that  the  court* 
may  now  exercise  their  judgment.  And  the  question  arises  in 
every  such  case,  which  was  the  primary  and  most  material 
portion  of  the  testator's  intent,  and  which  was,  in  his  mind, 
the  incident  to  such  primary  intention  (Id.),  and  this  may  be 
gathered  from  the  context  of  the  will,  and  from  such  extrinsic 
circumstances  as  are  properly  taken  into  view  in  such  a  case. 
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Let  118  then  look  first  at  the  will  in  all  ite  parts.  The  de- 
vise and  bequest  is  of  the  residue  of  the  estate  of  the  testatrix, 
real  and  personal,  and  though  the  trust  is  to  receive  the  rents, 
profits  and  income,  this  does  not  prevent  the  vesting  in  the 
executors  of  the  legal  title  during  the  life  of  the  oeatuia  que 
tfuat.  (1  R.  S.  728,  §  55,  sub.  3 ;  id.  729,  §  60 ;  Oraig  v.  Craig, 
3  Barb.  Ch.  76-94.)  The  direction  to  keep  the  personal  estate 
invested  on  bond  and  mortgage  and  in  public  stocks  is  not  an 
indication  of  much  weight  that  the  body  of  the  fund  shall  not 
be  liable  for  the  full  and  prompt  payment  of  the  annuity. 
Many  of  the  cases  to  the  contrary  show  equivalent  directions. 
But  the  direction  how  to  apply  the  moneys  received  by  the 
executors  has  much  significance.  It  reads  thus:  ^'To  apply 
said  rents  and  profits  of  real  estate,  and  interest  or  income  of 
personal  estate,  to  the  use  of  my  husband  William  L.  Kirby 
daring  his  natural  life."  Here  is  not  a  direction  to  pay  a  fixed 
sum  at  a  specified  time,  and  without  delay,  but  to  devote  that 
which  is  received,  be  it  more  or  less,  to  the  use  of  the  benefici- 
ary. Clearly  this  is  not  given  as  an  annuity.  It  is  given  as  the 
current  avails  of  a  fund.  It  does  not  import  that  a  sum,  at  all 
events,  is  annually  to  be  paid  out  of  the  estate,  but  only  that 
the  profits  of  a  capital  sum,  that  is  to  be  set  apart,  are  to  be  so 
paid.  It  is  manifestly  impossible  ever  to  say,  so  long  as  the 
trust  property  yields  any  profits  or  income,  that  the  husband  is 
to  have  anything,  more  or  less,  than  the  sum  annually  yielded, 
or  to  have  it  from  any  other  source  than  from  the  annual  yield. 
In  his  case  there  never  could  be  a  claim  that  the  body  of  the 
trust  fund  should  be  cloven  in  two  to  yield  him  a  sum ;  for  the 
query  would  be  at  once  what  sum  ?  No  sum  is  named  that  he 
is  to  have.  There  is  no  determinate  time  for  raising  it. 
(1  Atk.,  supra,  p.  507.)  He  is  to  have  rents  and  profits  and 
income,  be  they  more  or  less.  He  is  to  have  them  when  they 
come  in,  be  it  sooner  or  later.  As  to  her  husband  then,  there 
is  nothing  to  show  an  intention  in  the  testatrix  that  the  corpus 
of  the  estate  should  be  taken  for  his  use ;  rather  the  contrary  is 
shown,  that  he  is  to  have  only  annual  rents,  profits  and  income, 
though  they  vary  in  amount,  from  year  to  year.  At  once  the 
query  arises,  did  the  testatrix  intend,  could  she  have  intended, 
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better  things  for  the  youth  she  had  brought  up,  than  for  the 
man  she  had  married  and  lived  with  antil  death  ?  Now  the 
provision  for  the  plaintiff  is  not,  in  the  full  sense  of  the  word, 
one  independent  of  that  for  the  hasband.  It  is  grafted  npoii 
it.  It  is  by  way  of  exception  from  it.  The  executors  are  to 
apply  all  th^  rents,  profits  and  income  to  the  use  of  tbe  hus- 
band, except  that  they  shall  apply  to  the  use  of  James  £. 
Delaney,  thereout,  the  sums  named  in  the  will ;  one  of  them 
yearly,  until  he  arrived  at  age ;  after  that,  another  yearly  dur- 
ing the  lifetime  of  the  husband,  and  after  the  decease  of  the 
husband,  another  yearly  during  his  own  lifetime.  The  money 
for  Delaney  is  excepted  out  of  other  moneys.  Those  other 
moneys  are  to  be  raised  in  a  certain  way.  Can  the  thing  to  be 
excepted  out  of  another  be  raised  in  a  different  way  from  that 
other?  If  it  can,  and  shall  be,  then  it  will  not  be  money  from 
those  moneys,  but  other  money,  and  not  a  part  taken  from 
those  moneys.  The  effect  of  this  exception,  during  the  life- 
time of  the  husband,  is  that  the  sum  named  for  the  use  of 
Delaney  was  first  to  be  deducted  from  the  yearly  avails  of  the 
estate,  and  the  residue  to  be  applied  to  the  use  of  the  husband. 
If  Delaney  had  died  during  the  husband's  life,  the  latter  would 
have  taken,  the  whole  yearly  avails.  (16  N.  Y.  368.)  This 
was  tantamount  to  a  gift  to  the  husband  of tt  life-interest  in 
the  residue  and  overplus  of  the  rents  and  profits,  after  the 
satisfaction  of  a  certain  yearly  charge  thereon.  That  form  of 
gift  has  been  held  to  be  a  manifest  declaration,  that  the  charge 
is  to  be  satisfied  out  of  the  same  rents  and  profits  of  which  the 
residue  is  so  given.  {Heneage  v.  Lord  Andover,  st^pra.)  It  is 
true  that  she  contemplated,  as  the  will  shows,  that  Delaney 
would  survive  her  husband ;  but  it  shows  also,  that  she  con- 
templated that  each  would  live  after  her,  to  take  the  provision 
made  for  him.  We  have  seen  that  the  provision  for  the  hus- 
band does  not  bring  the  case  within  the  rule  invoked  for  this 
plaintiff.  It  is  not  to  be  said  that  an  exception  from  that  pro- 
vision is  greater  and  more  forceful  in  this  respect  than  the  pro- 
vision itself.  For  consider  that  the  rule  grew  up,  by  the  courts 
striving  to  cany  out  the  intent  of  the  testator,  that  a  gift  made 
by  him  should  be  enjoyed,  though  the  particular  means  he 
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looked  to  and  named  for  the  purpose  failed  therefor.  Kow 
the  intent  of  the  testatrix  here  was  as  much,  if  not  more,  that 
her  gift  to  her  husband  should  be  enjoyed,  as  that  to  Deknej 
should,  and  we  cannot  therefore  say  that  she  had  an  intention 
that  Delanej's  gift  should  be  satisfied,  to  tlie  impairment  or 
consumption  of  the  estate,  for  that  would  be  the-  destruction 
of  the  gift  to  the  husband  and  a  thwarting  of  her  intentions 
for  him.  Both  intentions  can  be  better  carried  out,  by  saying 
that  the  annual  avails  shall  alone  be  used  as  far  as  they  will  go 
and  the  carpus  be  preserved  intact  to  make  an  annual  yield. 
For  to  attribute  the  other  intention  to  the  testatrix  would  be 
also  to  attribute  to  her  an  intention  that  in  a  possible  event, 
not  resulting  from  his  conduct,  her  husband  should  be  deprived 
of  anj  share  in  her  bounty,  which  would  be  discordant  with 
all  that  the  wiU  and  the  circumstances  show. 

The  will  makes  no  disposition  of  the  fund  after  the  death  of 
Delancy.  A  like  fact,  in  other  cases,  has  been  given  different 
effects.  Here,  it  may  have  been  without  forecast,  or  in  uncon- 
cern for  the  ultimate  result.  It  is  not  certain  how  it  was. 
She  left  a  brother  who  was  her  only  heir  at  law  and  next  of 
kin.  It  is  not  impossible  that  she  may  have  been  advised  that 
the  law  wbuld  give  to  him,  or  to  his  descendants,  in  the  absence 
of  a  testamentary  disposition,  all  of  her  estate  that  should  re- 
main after  the  death  of  Delaney.  We  do  not  think  that  the 
lack  of  an  especial  gift  of  the  remainder  furnishes,  in  this  case, 
mnch  indication  of  intention  to  charge  the  corpus.  (See 
Phillips  V.  OuUeridgSy  i/nfra,)  We  think  that  in  other 
respects  the  form  of  the  gift  to  Delaney  indicates  an  intention 
that  it  shall  be  got  from  the  annual  avails.  It  is  not  in  direct 
terms  a  gift  to  him  of  a  sum  out  of  the  profits.  It  is  an  excep- 
tion from  a  prior  gift.  The  prior  gift  was,  in  the  mind  of  the 
testatrix,  the  first  thing.  The  way  in  which  that  was  to  be 
raised  is  the  way  not  only  for  it,  but  for  that  which  is  excepted 
from  it.  If  that  is  to  be  got  from  the  yearly  profits,  then  that 
which  is  to  be  deducted  from  it  is  also  to  be  got  therefrom.  If 
the  testatrix  had  had  a  different  intention  as  to  these  two 
gifts,  in  this  respect,  she  would  have  made  distinct  expres- 
sion of  it.     But  the  same  expression  runs  through  the  two 


346  AMERICAN  PROBATE  REPORTS. 

gifts.  The  rents,  profits  and  income  are  to  be  applied  to 
the  nse  of  her  husband,  except  that  thereout  shall  be  a  sum 
applied  to  the  nse  of  Delaney.  We  think,  too,  that  it  most  be 
conceded  that  the  tmst  to  receive  the  rents  and  profits,  and  to 
apply  to  the  nse  of  the  husband  during  life,  aiid  to  a  certain 
amoant  to  the  use  of  Delaney  daring  life,  is  equivalent  to  a 
trust  to  receive  during  the  lives  of  those  beneficiaries,  and  the 
life  of  the  survivor,  and  to  apply.  Then  comes  in  the  distinc- 
tion noted,  PhiUipa  v.  OuUeridge  (3  De  G.  J.  &  S.  *332),  for 
the  right  to  receive  the  profits  is  not  general  and  indefinite ; 
it  has  a  limitation  of  time. 

It  is  in  the  words  of  the  will,  too,  that  one  of  these  bene- 
ficiaries was  the  husband  of  the  testatrix,  and  that  the  other  is 
the  object  of  her  favor  from  having  been  brought  up  by  her. 
Naturally,  we  would  think  she  would  have  preferred  her  hus- 
band, as  an  object  of  favor,  to  Delaney,  and  the  will  itself 
indicates  that  she  did,  in  its  larger  provision  for  the  former. 
We  are  aware  that  Lord  Eldon  said,  in  BooUe  v.  Blundelln 
aupra^  that  circumstances  dehors  the  will,  such  as  the  greater 
degree  of  personal  favor  which  the  testator  must  be  presumed 
to  have  felt  toward  this  or  that  object  of  bounty,  ought  to  be 
set  aside  on  a  question  like  this,  which  is  fit  to  be  decided  only 
by  an  examination  of  the  whole  will  taken  together.  Here, 
however,  the  will  itself  gives  to  some  extent  the  basis  for  the 
presumption,  in  its  description  of  the  beneficiaries,  and  in  the 
greater  sum  intended  for  one.  Besides,  it  seems  now  to  be  a 
recognized  aid  to  construction,  that  one  or  the  other  beneficiary 
named  appears  to  be  the  primary  object  of  the  testator's 
bounty.  {Per  Selden,  J.,  Qiddings  v.  Sewa/td^  16  N.  Y.  365- 
367.) 

We  may  now  see  whether  there  is  any  extrinsic  circumstance 
that  will  show  an  intention  in  the  testatrix.  {De  UToUebeck  v. 
AatoTj  13  N.  T.  98.)  The  extrinsic  circumstance  most  signif- 
icant is,  that  during  the  life  of  the  testatrix,  at  the  time  she 
made  her  will  and  from  thence  until  her  death,  the  avails  of 
her  estate  were  ample  to  carry  out  her  directions,  without 
trenching  upon  the  body  of  it.  She  well  knew  that  this  was  so. 
It  does  not  appear  that  she  had  any  reason  to  apprehend  that 
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it  would  not  measurably  continue  to  be  bo.  She  was  not  en- 
gaged in  business,  we  may  assnme ;  so  that  there  could  be  no 
great  indebtedness  to  meet.  She  made  no  provisions  prior  to 
the  gift  of  the  residuum  that  would  take  largely  from  the 
estate,  so  that  there  would  be  no  material  diminution  of  it 
before  it  reached  the  trust  fund.  The  estate  was  not  exposed 
to  the  hazards  of  business,  and  might  well  be  looked  to  as  stable. 
It  was  left  by  her  to  the  executors,  just  as  she  had  kept  it  in 
her  life  and  found  it  sufScient  for  her  needs.  She  shaped  her 
purposes  by  measurement  of  them  with  it,  and  gave  it  with  no 
direction  for  a  change  of  its  condition,  but  rather  with  the  im- 
plied direction  to  keep  it  in  like  state.  To  be  sure,  it  must  be 
80  in  most  cases,  that  the  testator  anticipated  that  the  profits 
would  be  enough  to  carry  out  his  purpose,  and  his  anticipation 
must  have  failed,  or  the  question  would  not  have  come  into 
the  courts,  whether  the  corpvs  could  be  invaded.  Yet  that  the 
anticipation  well  founded  is,  sometimes,  of  some  effect  in  ar- 
riving at  the  intention,  is  seen  from  Baker  v.  Baker  (6  H,  of 
L  Cases,  euprc^^  where  the  Lord  Chancellor  argued  against 
a  construction  that  would  take  from  the  fund  itself  to  make  up 
a  deficiency  of  annual  avails,  that  such  a  course  might,  in  time, 
utterly  annihilate  the  corpus^  and  the  beneficiary  be  left  with- 
out any  provision  at  all;  and  that,  therefore,  nobody  could 
suppose  that  such  an  intention  could  ever  have  existed  in  the 
mind  of  the  testator — an  idea  which  is  peculiarly  applicable 
here,  as  it  would  not  take  long,  if  the  whole  or  a  large  part  of 
the  annuity  is  to  be  paid  yearly  from  the  fund,  to  exhaust  it 
entirely. 

For  these  reasons  we  think  that  the  intention  of  the  testa- 
trix was  that  the  gift  to  the  plaintiff  should  arise  from  the 
annual  profits  of  the  estate  only. 

We  have  not  considered  the  question,  whether  the  plaintiff 
has  the  right  to  have  deficiencies  in  yearly  payments  made  up 
from  increased  avails  in  after  years,  for  the  reason  that  neither 
the  pleadings  nor  the  facts  present  the  question. 

The  judgment  should  be  reversed  and  a  new  trial  granted, 
with  costs  to  abide  the  event. 

All  concur. 

Judgment  reversed. 
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Oakland  vs.  Oakland. 

[78  Maine,  97.] 

Life  estate  on  oondition. — ^Payment  of  taxes  by  life  tenant. 

Under  a  will  reading  "and  it  is  my  desire  that  if  0.  G.  shall  pay  the  interest 
annually,  on  what  is  due  from  him,  to  wit,  on  $541,  that  he  be  not  disturbed  is 
his  possession  of  the  place  where  he  now  resides/'  held,  that  O.  G.  took  a  Ufe 
estate  in  the  premises  on  condition  that  he  paid  the  interest  required,  and 
farther,  he  should  pay  all  taxes  assessed  daring  his  life  tenancy. 

Bill  in  equity  to  obtain  a  constmction  of  the  will  of  James 
Garland.    Heard  on  bill,  answer  and  proofs. 
The  opinion  states  the  case. 

A.  W.  PainSj  for  plaintiffs. 

H.  O.  White^  for  the  defendant. 

Babbows,  J.  In  March,  1866,  James  Gkirland  bought  and 
took  a  deed  of  a  piece  of  real  estate  containing  about  eighty 
acres,  ikying  therefor  $550,  apparently  with  the  design  to 
secure  a  place  for  his  brother  Orlando  (who  had  been  impov- 
erished by  a  fire)  to  live  on.  He  seems  to  have  permitted 
Orlando  to  take  possession  of  it  and  make  improvements  on  it. 
In  1869  he  made  his  will  which,  shortly  afterwards,  in  July  of 
that  year,  was  duly  proved  and  allowed  in  the  Probate  Court. 
The  clause  in  it,  which  we  are  asked  to  construe,  runs  as  fol- 
lows :  '^  And  it  is  my  desire  that  if  Orlando  Glarland  shall  pay 
the  interest  annually,  on  what  is  due  from  him,  to  wit,  on  $541, 
tliat  he  be  not  disturbed  in  his  possession  of  the  place  where 
he  now  resides."  During  James'  life  Orlando  paid  the  taxe8 
assessed  upon  this  place.  He  has  continued  to  occupy  it  from 
the  first  and  it  has  been  assessed  to  him  as  the  person  in  posses- 
sion, according  to  B.  S.,  c.  6,  §  9. 

For  some  years  after  James'  death  he  paid  the  interest 
called  for  in  the  above  item,  and  the  taxes.  Latterly  he  has 
declined  to  pay  the  interest  unless  he  might  be  permitted  to 
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deduct  the*  amount  t equired  to  pay  the  taxes.  Hence  this  pro- 
cess, brought  by  the  heirs  of  James  Garland,  to  haye  the  rights^ 
interests  and  duties  of  the  parties  under  the  foregoing  clause 
in  his  will,  ascertained  and  declared. 

James  Garland  seems  to  have  supposed  that  Orlando  wonld 
eventually  become  the  purchaser  of  the  property,  and  that  he 
had,  with  that  view,  up  to  the  time  of  the  making  of  the  will 
paid  the  interest  and  a  trifling  amount  of  the  principal  of 
James'  outlay  for  the  place.  But  the  respondent  denies  the 
existence  of  any  contract  for  the  purchase,  and  as  there  was 
none  in  writing  signed  by  the  parties,  it  is  clear  that  there 
could  be  none  which  would  be  binding  on  them  or  their  suc- 
cessors, in  law  or  equity.  It  is  not  necessary  to  decide  any  of 
the  questions  of  fact  about  which  the  parties  difl^er  and  ofl^er 
conflicting  testimony ;  for  without  resort  to  any  of  these  mat- 
ters, which,  however  determined,  would  not  affect  the  construc- 
tion of  the  clause  in  question,  the  rights  and  duties  of  the 
parties  respectively  may  be  readily  ascertained. 

We  think  that  James  Garland  gave  by  his  will  to  his  brother 
Orlando  a  life-estate  in  this  piece  of  property,  upon  condition 
that  Orlando  should  pay  annually  to  those  lawfully  represent- 
ing his  estate  the  legal  interest  on  $541.  It  follows  from  this 
that  Orlando  should  pay  the  taxes  while  he  possesses  the  estate. 
Transit  terra  cum  anere.  Qui  sentit  commodum,  sentire  debet 
et  OMM.  ^^  It  is  the  duty  of  the  tenant  for  life  to  cause  all 
taxes  assessed  upon  the  estate,  during  his  tenancy,  to  be  paid," 
Bays  Shepley,  J.,  in  Varney  v.  Stevens^  22  Maine,  334.  If  the 
tenant  for  life  neglects  to  pay  the  taxes  assessed  upon  the 
estate  during  the  tenancy  and  thereby  subjects  the  estate  to  a 
sale,  the  reversioner  may  maintain  an  action  of  waste  against 
him  to  recover  the  place  wasted  and  the  damages.  Stetson  v. 
Day,  51  Maine,  436. 

This  duty  of  paying  taxes  is  entirely  independent  of  the 
condition  imposed  by  the  testator,  which  calls  for  the  payment 
of  a  certain  sum  annually  to  his  estate  in  order  to  entitle  the 
devisee  to  retain  the  possession  during  his  life;  and  the  testator 
Bays  nothing  to  exempt  the  tenant  for  life  from  its  performance. 
It  was  the  plain  duty  of  the  respondent  to   pay  the  taxes 
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assessed  apon  the  property  as  well  as  the  interest  to  those  en- 
titled to  it ;  and  the  payment  of  the  taxes  affords  him  no 
ground  to  claim  a  rebate  npon  the  interest.     He  is  poor,  it  is 
said ;  he  is  likely  to  remain  so  if  he  exposes  himself  to  the  ex- 
pense of  litigation  and  his  estate  to  forfeiture  in  the  hope  to 
avoid  the  payment  of  the  very  few  dollars  which  were  in  dis- 
pute here.     Yet,  doubtless,  equity  will  permit  him,  upon  re- 
pairing waste  unwittingly  committed,  to  be  relieved  from 
forfeiture  incurred.    His  poverty,  of  itself,  is  no  reason  why 
he  should  be  relieved  from  the  payment  of  costs  when  it  is 
found  that  he  is  in  the  wrong.     But  it  is  apparent  also  that 
the  heirs  of  James  Garland  had  an  interest  in  having  it  judici- 
ally determined  whether  his  interest  in  the  estate  extended 
beyond  the  term  of  his  own  life,  and  in  having  some  record 
evidence  of  the  character  of  his  possession.    It  turns  out  that 
he  claims  only  a  life  estate  and  admits  his  possession  to  be  in 
its  origin  permissive  and  not  adverse.    Looking  at  the  two-fold 
object  of  the  process,  we  think  the  plaintiffs  may  well  bear  a 
portion  of  the  expenses. 

They  may  tax  against  the  respondent,  officer's  and  clerk's 
fees  and  the  cost  of  printing.  As  to  all  else  let  each  party  pay 
his  own  costs. 

Decree  to  be  entered  in  conformity  herewith. 


See  Kevius  v.  Gtourley,  1  Am.  Prob.  R  68. 
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LOYELL  EXBCUTOB  VS.   QuiTMAlff. 

[88  New  York,  877.] 

Kbyooation  of  single  clause  by  oblttebation. 

Under  a  Btotute  that  no  will  or  any  part  thereof  shall  be  revoked  or  altered  ex- 
cept by  a  new  will  or  InetnimeDt  executed  with  similar  formalities,  or  unless 
saeh  will  be  bnmt»  torn,  canceled,  obliterated  or  destroyed,  with  intent  to  re- 
voke, an  obliteration  to  be  effeictual  mast  destroy  the  whole  will,  an  oblitera- 
tion of  a  single  danse  is  of  no  effoct 

Appeal  from  the  General  Term  of  the  Supreme  Court 
aflBrming  a  decree  of  the  Surrogate  of  Ulster  county.  The 
material  facts  are  stated  in  the  opinion.  '^ 

«/.  Newton  FierOj  for  appellant. 

S.  L.  StebbinSj  for  respondent 

Danfobth,  J.  The  surrogate  found  that  the  will  in  ques- 
tion was  well  executed,  and  at  that  time  contained,  among 
others,  clauses  numbered  respectively  "  2d  "  and  ''  4th ; "  that 
subsequently  the  testatrix  obliterated  these  clauses  ^^with  a 
purpose  and  intent  '^  to  revoke  the  same ;  that,  notwithstanding 
this  obliteration,  they  were  not  revoked,  and  remain  in  full 
force  and  effect,  as  before.  The  words  are  still  apparent  and 
l^ble,  and  he  directed  the  whole  will,  including  these  clauses, 
to  be  admitted  to  probate.  The 'General  Term  has  sustained 
that  decision,  and,  although  we  have  given  careful  considera- 
tion to  the  interesting  argument  of  the  appellant,  we  see  no 
reason  to  reverse  their  judgment. 

The  appeal  depends  upon  the  true  construction  of  the 
statute  (2  B.  S.,  part  2,  chap.  6,  tit.  1,  art.  8,  p.  64,  §  42),  which 
enacts  that  "  no  will  in  writing,  ********* 
*  *  *  nor  any  part  thereof  shall  be  revoked  or  altered, 
otherwise  than  by  some  other  will  in  writing,  or  some  other 
writing  of  the  testator  declaring  such  revocation  or  alteration, 
and  executed  with  the  same  formalities  with  which  the  will 
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itself  was  required,  by  law,  to  be  executed ;  or  uDlefis  such  will 
be  burnt,  torn,  canceled,  obliterated  or  destroyed  with  the  in- 
tent and  for  the  purpose  of  revoking  the  same,  by  the  testator 
himself,  or  by  any  other  person  in  his  presence,  by  his  direc- 
tion and  consent ;  and  when  so  done  by  another  person,  the 
direction  and  consent  of  the  testator,  and  t^e  fact  of  such  in- 
jury or  destruction,  shall  be  proved  by  at  least  two  witnesses." 
Mrst.  A  literal  and  plain  reading  of  these  words  defeats 
the  appellant.  There  is  langaage  of  prohibition,  but  it  is  so 
qualified  as  to  amount  to  permission  to  revoke  or  alter  a  will, 
or  any  part  thereof,  by  some  other  will  in  writing,  or  some 
other  writing  of  the  testator  declaring  such  revocation  or 
alteration;  or  by  burning,  tearing,  canceling,  obliterating  or 
destroying  thcWill,  "for  the  purpose  of  revoking  the  same/^ 
Now,  by  the  first  phrase,  the  repentant  testator  is  required  to 
write  out  the  proposed  alteration,  select  his  witnesses  and  make 
to  them  an  acknowledgment  or  declaration  that  the  act  is  his ; 
and,  so  far,  the  language  permits  but  one  inference  or  construe- 
tion  ;  that  that  act  becomes  effectual  whether  it  relates  to  the 
whole  will,  or  some  portion  only  of  the  wilL 

The  second  clause  requires  no  such  construction.  The 
words  "  or  any  part  thereof,"  are  omitted.  The  "  will "  itself 
is  to  be  burnt,  torn,  canceled,  obliterated  or  destroyed,  not 
with  an  intent  or  purpose  of  '^  altering,"  but,  as  the  statute 
says,  "  with  the  intent  and  for  the  purpose  of  revoking  the 
same."  And  while  these  things  may  be  done,  either  by  the 
testator  or  by  another  person  in  his  presence,  under  his  direc- 
tion, yet  the  statate  provides,  that  "  when  so  done  by  another 
person,  the  direction  and  consent  of  the  testator,  and  the  fact 
of  such  injury  or  destraction  shall  be  proved  by  at  least  two 
witnesses."  The  injury  relates  to  the  effect  of  burning,  tear- 
ing, canceling  and  obliterating. 

We  see,  therefore,  that,  under  the  first  clause,  an  act  of 
alteration  or  revocation,  if  in  writing,  and  under  the  last  clause 
of  an  act  of  destruction  or  of  injury,  unless  by  the  testator 
himself,  is  required  to  be  proved  by  witnesses.  Can  it  be  sup- 
posed that  the  statute  intended  a  partial  revocation  or  altera- 
tion, if  done  by  the  testator  himself,  should  be  effective, 
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althongh  no  formality  was  observed  f  According  to  the  appel- 
lant's constmction,  a  dash  of  the  testator's  pen  supplies  the 
place  of  the  formality  required  by  the  first  danse,  renders 
nnnecessary  the  presence  of  two  witnesses,. and  becomes  effec- 
tual to  the  same  extent  as  if  the  above  provisions  of  the  statute 
had  been  observed. 

Such  a  conclusion  is  inadmissible.  The  dissimilarity  of  the 
two  events,  one  requiring  and  the  other  dispensing  with  for- 
malities the  most  solemn  known  to  the  law  relating  to  the  exe- 
cution of  papers,  seems  to  permit  but  one  answer  to  the  appel- 
lant. The  two  acts  cannot  be  deemed  equivalents.  To  the 
same  end  is  the  general  policy  of  the  law,  which  aims  to  dose 
the  door  against  opportunities  of  fraud,  and  it  would  be  un- 
reasonable to  suppose  that  the  legislature  intended  a  method  by 
which  the  purpose  of  the  testator  could  be  defeated  and  the 
restrictions  thrown  around  him  at  the  time  of  executing  the 
will  designed  to  carry  that  purpose  into  effect,  evaded. 

The  provisions  of  the  statute  applicable  to  wills  (2  K  S., 
part  2,  chap.  6,  art.  3,  title  1,  p.  63),  which  include  the  one 
before  us,  have  in  view  not  merely  the  inconvenience  of  the 
individual  and  his  protection,  but  also  the  prevention  of  fraud 
and  perjury  in  reference  to  an  act  which]  becomes  effective 
only  after  the  death  of  the  testator,  and  then  concerns  his 
devisees,  his  heirs,  and  indirectly  the  whole  public. 

Second.  The  appellant^  resorts  to  implication,  and  imports 
into  the  second  clause  of  the  statute  words  which  are  found 
only  in  the  first,  thus  violating  not  only  the  method  of  the 
legislature,  but  the  grammatical  reading  of  the  sentence.  This 
last  consideration  would  be  of  little  importance  if  there  was 
anything  in  the  statute  from  which  it  appeared  that  the  appa- 
rent grammatical  coD'^truction  could  not  be  the  true  one,  but 
should  control  unless  there  is  some  strong  and  obvious  reason 
to  the  contrary ;  as  if  we  could  see  that  the  legislature  had  a 
different  intention.  But  whe^  we  find  in  the  first  clause  that 
the  will  or  any  part  thereof,  can  be  altered  by  a  writing  only 
when  duly  attested,  and  in  the  second  clause  the  words  ^'  or 
any  part  thereof  "  omitted,  we  are  bound  to  give  effect  to  the 
specific  words  actually  used,  and  say  that  no  obliteration  can 
Vol.  n.— 23 
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be  effective  as  to  part,  unless  it  altogether  destroys  the  whole 
will.    We  have  no  power  to  interpolate  other  words. 

It  is  true,  as  the  learned  counsel  contends,  that  there  are 
cases  lending  some  support  to  his  contention ;  but  thej  depend 
upon  different  statutes,  or  come  from  courts  whose  decisions 
are  subject  to  review.  In  the  courts  of  this  State  the  de- 
cisions are  conflicting.  One  one  side  is  McPheraon  v.  Clark 
(3  Bradf.  96),  cited  by  the  appellant ;  on  the  other  is  Quinn  v. 
Quinn  (1  Thompson  &  Cook,  437),  and  Matter  qf  PrescoU  (4 
Bedf.  178).  This  is  the  first  time  the  question  has  been  pre- 
sented to  this  court.  And  while  we  have  examined  the  learned 
opinion  upon  which  McPherson  v.  Clark  {aupra)  was  decided, 
we  are  not  satisfied  that  the  conclusion  would  promote  justice, 
or  secure  the  end  which  the  legislature  soaght  in  enacting  the 
provisions  in  question. 

The  course  of  legislation  also  sustains  the  conclusion  reached 
by  us.  It  has  no  doubt  been  held  in  England,  as  the  learned 
counsel  for  the  appellant  claims,  that  such  an  obliteration  as 
the  one  before  us  would  effect  a  valid  change,  and  not  prevent 
the  probate  of  the  will.  But  the  cases  referred  to  by  him,  of 
which  Swinton  v.  Bailey  {eupra^  L.  R.,  1  Ex.  Div.  110)  is  the 
latest,  were  under  a  statute  passed  in  the  year  1677  (29  Car., 
chaps.  26,  36),  declaring  that  "  no  devise,  *  *  *  or  any 
clause  thereof,  shall  be  revocable  otherwise  than  by  some 
other  wiU  *  *  *  or  by  obliteration  of  the  same."  It  was 
held  under  this  statute  that  a  single  clause  could  be  removed 
and  the  remainder  of  the  will  stand ;  and  so  it  is  laid  down  in 
1  Jarman  on  Wills,  page  134,  where  the  author  says :  "  If  the 
testator  draws  a  pen  over  part  of  the  wiU  only,  a  revocation  is 
effected  ^0  tanto^  and  the  unobliterated  parts  remain  in  force." 
This  observation,  however,  can  be  sustained  only  with  refer- 
ence to  the  above  statute,  and  Swinton  v.  Bailey  brought  be- 
fore the  court  a  will  made  in  1828,  and  altered  prior  to  1837, 
at  which  date,  as  we  shall  see,  «a  different  statute  went  into 
effect.  But  the  English  statute  already  quoted  found  its  place 
in  our  laws  in  1787,  entitled  "An  act  to  reduce  the  laws  con- 
cerning wills  into  one  statute."  (Laws  of  New  York,  Green- 
leafs  ed.,  vol.  1,  p.  387,  §  3),  and  if  now  in  force  would  require 
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a  constmction  similar  to  that  given  to  the  EDglish  statute 
{iupray  The  various  modes  of  alteration  or  destruction  apply 
to  the  whole  devise  or  will,  or  any  clause  thereof.  The  order  in 
which  the  events  are  named  adds  force  also  to  the  construction, 
and  so  do  the  concluding  words,  which  perpetuate  the  will  and 
each  clause  until  one  of  the  two  events  occurs. 

But  this  statute  was  repealed,  and  in  1801  (Laws  of  N.  Y., 
chap.  9,  §  3,  p.  180),  a  law  was  passed  substantially  in  the 
words  afterwards  placed  in  the  Bevised  Laws  of  1813  (vol.  1, 
chap.  22,  §  23),  and  now  forming  part  of  the  Bevised  Statutes 
of  1830  {suprd)y  and  under  which  the  question  now  before  us 
has  arisen.  There  is  a  plain  difference  between  the  words  of 
the  act  of  1787  and  those  of  the  statute  adopted  in  1801,  now 
in  force  as  part  of  our  Revised  Statutes.  Tlie  change  is  too 
great  to  have  been  accidental,  and  the  omission  of  some  words 
and  the  substitution  of  others,  as  well  as  the  different  arrange- 
ment of  those  remaining,  require  a  construction  of  the  present 
statute  which  would  not  have  been  permitted  under  the  first. 
The  construction  contended  for  by  the  appellant  compels  the 
insertion  of  words  which  the  legislature  have  intentionally 
omitted,  and  makes  the  court  the  creator  of  a  law,  rather  than 
its  interpreter. 

The  mischief  intended  to  be  prevented  by  the  observance 
of  formab'ties  in  the  execution  of  a  will  would  reappear  if  the 
instrument  could  be  altered  in  any  less  formal  way,  and  as 
we  are  required  by  no  case  of  controlling  authority,  or  by 
continued  usage,  to  give  the  statute  an  interpretation  other 
than  the  one  suggested  by  the  plain  meaning  and  grammatical 
structure  of  the  section,  we  must  hold  with  the  surrogate  and 
the  General  term  that  the  clauses  obliterated  from  the  will 
are  still  in  force. 

It  is  also  to  be  observed  that  by  the  statute  now  in  force  in 
England  (1  Vict.,  chap.  26),  entitled  "An  act  for  the  amend- 
ment of  the  laws  with  respect  to  wills,"  passed  July  3, 1837 
(^  20, 21),  a  similar  change  is  made  in  the  laws  of  that  country, 
and  such  an  obliteration  or  other  alteration  is  not  now  effectual 
unless  executed  in  the  manner  prescribed  for  the  execution 
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of  a  will.  {Burgoyne  v.  ShouHer^  1  Rob.  Ecc.  5 ;  Cooper  v. 
Bockett,  4  Moore's  P.  C.  419.) 

It  would  seem,  therefore,  from  the  modification  of  the 
English  statute,  as  well  as  our  own,  that  the  constmction  we 
have  adopted  best  expresses  the  intention  of  the  l^islatnre. 
It  certainly  gives  effect  to  the  actual  words  of  the  law,  and  we 
see  no  reason  for  extending  it.  A  contrary  doctrine  wonld  be 
fatal  to  the  authority  of  documents,  subversive  of  the  rights 
of  parties,  and  would  completely  abrogate  the  statute.  (Cooper 
V.  Bochett^  supra,) 

It  follows  that  the  judgment  appealed  from  should  be 
affirmed. 

All  concur,  except  Andrews,  Ch.  J.,  absent. 

Judgment  affirmed. 


Bee  Woodflll  v.  Patton,  anU,  i)age  200,  and  cases  in  note. 


Livingston,  Executor  vs.  Gordon. 

[M  New  York,  186.] 

Bequest  to  msTiruTioN  on  ooNDmoN  it  maintain   oebtain 

INDIVIDUAIi — CoNDmON   SUBSEQUENT. 

Testator  gave  a  sum  of  money  to  his  executors  in  trust,  to  pay  tbe  income  to  the 
Nev  York  Home  for  the  Blind,  so  long  as  it  cared  for  one  William  Gordon,  and 
the  principal  to  such  institution  if  it  cared  for  him  during  his  entire  life.  K 
such  institution  was  not  maintained  suitably  for  the  care  of  the  blind  then  the 
income  should  be  paid  to  any  other  society  selected  by  Gordon  which  might 
maintain  him,  and  the  principal  should  go  to  such  society  as  was  maintaining 
him  at  the  time  of  his  death.  J3Uef,  that  the  bequest  was  yaUd ;  that  the  main- 
tenance of  Gordon  was  a  condition  subsequent  and  an  offer  by  the  home  to 
care  for  him,  made  at  the  testator^s  death,  entitled  it  to  the  legacy  irrespective 
of  the  fact  that  previously  Gordon  had  been  expelled  from  the  home  for  breach 
of  its  rules. 


LIVINGSTON  ▼.  GORDON.  357 

Appsal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  first  judicial  department,  entered  upon  an  order 
made  May  22, 1880,  affirming  a  judgment  entered  upon  a  de- 
cision of  the  court  on  trial  at  Special  Term. 

This  action  was  brought  to  obtain  a  construction  of  a  pro- 
yision  in  the  will  of  Ernest  S.  McCrackan,  deceased. 

This  will  was  dated  the  11th  day  of  October,  1875 ;  the 
testater  died  in  February,  1878.  The  provision  of  the  will 
referred  to  is  as  follows :  "  I  give  and  devise  to  my  executors 
the  sum  of  $32,000  in  trust  to  invest  the  same  and  pay  the  in- 
terest thereof  semi-annually  to  the  New  York  Home  for  the 
Blind,  at  No.  219  West  Fourteenth  street,  so  long  as  that  insti- 
tution shall  maintain  and  care  for  William  Gordon,  now  an 
inmate  of  that  institution,  and  in  case  he  shall  be  so  cared  for 
and  maintained  during  the  balance  of  his  life,  then  in  trust  to 
pay  the  principal  sum  of  said  $32,000  to  said  institution.  And 
in  case  the  said  society  shall  cease  to  exist  or  to  maintain  an 
institution  suitable  for  the  care  of  the  blind  during  the  life  of 
eaid  William  Oordon,  then  in  trust  to  pay  the  income  of  said 
$32,000  to  any  other  society  that  will  maintain  and  care  for 
6aid  William  Oordon,  and  which  he  may  select,  and  to  pay  the 
principal  of  said  $32,000  to  such  society  as  shall  at  the  death  of 
the  said  William  Gordon  be  supporting  and  maintaining  him." 

At  the  date  of  the  will  the  William  Gordon  therein  men- 
tioned was  an  inmate  of  the  institution  maintained  at  219  West 
Fourteenth  street  in  the  city  of  New  York  by  the  defendant 
"the  Society  for  the  Belief  of  the  Destitute  Blind  of  the  city 
of  New  York." 

In  October,  1877,  William  Gordon  was  expelled  from  the 
home  of  the  said  society  for  refusal  to  comply  with  some  of  its 
mles,  and  has  never  since  been  an  inmate  of  the  institution  and 
refuses  to  become  an  inmate  thereof.  On  the  25th  of  August, 
1878,  the  said  William  Gordon,  after  he  became  acquainted 
with  the  contents  of  said  will,  selected  the  defendant,  the  St. 
Joseph's  Home,  as  the  society  or  institution  to  care  for  and 
maintain  him,  and  he  has  ever  since  been  and  now  is  an  inmate 
of  the  last-named  institution,  and  is  cared  for  and  maintained 
by  it  without  compensation.    In  May,  1879,  the  defendant, 
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expulsion  of  Gordon  was  or  was  not  without  sufficient  canse^ 
and  it  is  enough  to  say  that  when  the  society  ceases  to  support 
Gordon  and  to  carry  out  the  benevolent  object  of  the  testator 
in  this  respect,  it  will  be  time  to  consider  whether  it  has  for- 
feited all  right  to  claim  the  benefits  of  the  legacy  in  question* 
And  until  this  period  arrives,  it  must  be  held  that  its  right  to 
receive  the  interest  is  clear  and  beyond  any  question. 

It  evidently  intended,  by  the  notice  given  to  Gordon,  to 
obviate  objections  of  all  kinds,  for  it  virtually  agrees  to  sup- 
port him  at  any  place  which  may  be  reasonably  designated. 
The  terms  of  the  bequest  do  not  require  absolutely  and  un- 
equivocally that  the  institution  shall  maintain  and  support 
Gordon  within 'its  own  precincts ;  but  if  for  any  sufficient  rea- 
son he  cannot  conform  to  the  rules  and  regulations,  he  may, 
within  the  terms  of  the  notice  given  to  him,  select  some  other 
institution  or  place  at  its  expense,  and  thus  be  cared  for  and 
supported.  Gordon  has  a  right  to  return  and  become  an  in- 
mate of  the  institution ;  and  while  he  is  bound  to  observe  all 
reasonable  rules  of  the  ^'  Home,"  if  for  any  just  cause  this  can- 
not be  done,  he  may  be  maintained  at  its  expense  in  some 
other  similar  institution.  If  he  chooses  to  refuse  to  accept  the 
offer  to  maintain  him,  and  to  be  absent  without  cause,  it  does 
not  take  away  the  right  to  the  legacy.  {Hogeboom  v.  HaU^  24 
Wend.  146 ;  Jackson  v.  Wightj  3  Id.  109.)  The  maintenance 
of  Gordon  is  a  condition  appended  to  defendant's  right  to  re- 
ceive the  legacy  and  the  income,  and  if  the  society  fail  to  per- 
form what  is  reasonably  demanded  in  this  respect,  and  will- 
fully or  unjustly  refuse  to  render  the  support  required,  or 
impose  any  unjust,  onerous  or  improper  conditions  or  restric- 
tions, such  conduct  would  necessarily  forfeit  its  right  to  tbe 
legacy.  There  must  be  a  reasonable,  fair  and  substantial  per- 
formance of  the  condition ;  and  when  this  is  done  it  is  suffi- 
cient. {Tanner  v.  TeibuUj  2  Y.  &  Col.  225 ;  Roper  on  Leg- 
acies, 767.) 

It  may  also  be  remarked  that  by  the  acceptance  of  the  leg- 
acy by  the  society  it  became  lawfully  bound  to  support  Gordon 
(Gridley  v.  OricUey,  24  N.  Y.  130 ;  2  Redf.  on  Wills  [2d  ed.], 
804) ;  and  this  without  regard  to  the  condition  whether  the  in- 
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come  is  safBcient  for  that  paqx)8e  {Smith  v.  JeweUj  40  N.  H. 
530) ;  aDd  however  burdensome.     (2  Bedf.  on  Wills,  304.) 

The  support  of  Gordon  at'  the  ^'  Home ''  of  the  defendant 
is  a  condition  to  be  performed  after  the  acceptance  of  the  be- 
quest ;  and  while  a  beneficial  interest  is  given  in  the  legacy,  it 
is  required  that  Gordon  should  be  maintained.  His  mainte- 
nance is  a  condition  subsequent ;  and  when  it  becomes  impossi- 
ble to  perform  such  a  condition,  the  estate  will  not  be  defeated 
or  forfdted.  {MarHn  v.  Ballouj  13  Barb.  135  ;  Dmnmett  v. 
Bedford^  6  Term  R.  684  j  Finlay  v.  Kvn^a  Leasee^  3  Pet.  346, 
374.)  In  such  cases  the  estate  continues  the  same  as  if  no  con- 
dition was  attached.  If  Gordon  refuses  to  return  and  live  at 
defendant's  institution  or  to  be  provided  for  according  to  the 
offer  made  to  him,  thus  rendering  it  practicably  impossible  for 
the  society  to  bestow  upon  him  thQ  benefits  intended  by  the 
legacy,  it  cannot  affect  its  right  to  the  same.  The  reasonable 
and  true  construction  of  the  condition  of  his  support  is,  that 
the  testator  only  intended  that  he  should  be  maintained  there 
if  he  80  desired,  and  that  he  was  not  absolutely  bound  to  live 
there.  In  the  latter  case,  however,  it  was  not  designed  that 
his  refusal,  which  renders  a  strict  performance  impossible^ 
should  deprive  the  society  of  the  legacy. 

These  views  lead  to  the  conclusion  that  the  devise  to  the  de* 
fendant  was  valid  in  law,  and  that  it  has  not  been  forfeited,, 
and  it  remained  vested  in  the  defendant  until  an  absolute  fail- 
ure to  support  Gordon  as  required,  in  case  he  was  willing  to  be 
supported,  or  until  the  society  shall  cease  to  have  a  lawful  ex- 
istence or  to  maintain  an  institution  suitable  for  the  care  of  the 
blind  during  the  life  of  Gordon. 

A  further  result  also  follows,  which  is  that  the  defendant^ 
St.  Joseph's  Home  for  the  Aged,  has  no  interest  in  or  right  to 
the  legacy  in  question.  Nor  has  Gordon  any  right  of  selection 
under  the  circumstances  existing,  or  any  claim  upon  the  legacy 
otherwise  than  herein  stated.  The  time  has  not  arrived  when 
he  is  entitled  to  exercise  any  such  right,  and  his  choice  is  of 
no  avaQ.  Nor  is  it  essential,  in  the  present  aspect  of  affairs, 
that  any  provision  should  be  made  in  anticipation  of  the 
floeiety  for  any  reason  ceasing  to  support  Gordon  during  hia 
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life,  as  in  Buch  a  contingency  ample  relief  conld  be  obtained  as 
already  indicated. 

We  have  given  dne  consideration  to  the  various  points  and 
suggestions  made  by  the  several  counsel,  and  we  discover  no 
occasion  to  change  the  judgment  of  the  Special  Term,  except 
that  portion  of  it  which  m^es  a  final  disposition  of  the  prin- 
cipal of  the  fund,  and  directs  that  in  case  the  Society  for  the 
Relief  of  the  Destitute  Blind  shall  during  the  life  of  William 
Gordon  be  not  supporting  and  maintaining,  or  be  unwilling  to 
maintain  and  support  him  at  its  own  institution  or  elsewhere 
at  any  time  during  his  natural  life,  the  executors  shall  pay  the 
balance  to  the  residuary  devisee.  No  facts  appear  which  re- 
quire any  such  provision  to  be  made,  and  it  will  be  sufficient 
to  make  such  a  disposition  of  the  fund  when  rendered  neces- 
sary by  the  happening  of  the  contingency  which  requires  it, 
and  until  then  it  is  not  authorized.  In  this  respect  the  decree 
should  be  modified ;  and  otherwise  it  must  be  affirmed,  and 
neither  party  should  have  costs  as  against  the  other  upon  this 
appeal. 

FoLOER,  Ch.  J.  I  concur  in  this  result  and  in  the  opinion, 
but  wish  to  add  some  words. 

The  opinion  says  that  Gordon  is  ''  bound  to  observe  all  rea- 
sonable rules  and  regulations  of  the  home."  As  a  general 
proposition  this  is  true.  But  what  may  be  reasonable  mles 
and  regulations  of  the  home  for  its  patients  in  general  may  not 
be  reasonable  for  one  taken  within  its  walls  in  the  circumstances 
and  under  the  conditions  wherein  Gordon  is  to  be  received. 
For  instance,  no  one  in  this  community  can  reasonably  object 
that  the  home  should  have  religious  observances,  under  rules 
and  regulations  applicable  to  all  patients,  or  patients  who  come 
into  it  as  a  favor  sought  by  them.  But  in  such  a  case  as  that 
of  Gordon,  who  is  more  like  a  patient  who  confers  a  favor  by 
going  into  it,  and  who  need  not  be  taken  or  go  unless  it  is 
with  the  will  and  wish  of  the  home,  I  think  that  there  should 
be  a  scrupulous  regard  for  the  compunctions  or  even  whims  of 
his  religious  feeling;  that  his  desires  or  his  repugnances  in 
that  respect,  be  they  convictions  of  faith,  or  prejudices  of  sect, 
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or  blind  followings  of  early  training,  should  be  yielded  to  and 
accommodated ;  and  that  he  shoold  not  be  required  by  general 
rules,  or  otherwise,  to  attend  religious  services  that  are  not 
agreeable  to  him. 

All  concur  with  Millgb,  J.,  except  Rapallo,  J.,  dissenting, 
and  Andrews,  J.,  concurring  in  result. 

Judgment  affirmed  as  modified  in  accordance  with  opinion 
of  MnxKK,  J. 


DeTlses  on  conditions  snbseqnent*— Where  there  Ib  a  devise  or  legacy 
on  a  condition  suheequent,  the  performance  of  which  becomes  impossible  by 
act  of  GkMi,  or  without  fault  on  the  part  of  the  devisee  or  legatee,  the  estate 
becomes  absolute  and  freed  from  the  condition.  McLachlan  v.  McLachlan, 
9  Paige,  534;  Merrill  v.  Emery,  10  Pick.  607;  Bradstreet  v.  Clark,  21  Id. 
389;  Pkrker  v.  Parker,  128  Mass.  684;  George  v.  Qeorge,  47  N.  H.  27;  Petro 
v.  Cassiday,  18  Indiana,  289;  Laurens  v.  Lucas,  6  Rich.  Eq.  217;  Martin  v. 
Ballou,  13  Barb.  186;  Finley  v.  King's  Lessee,  8  Pet.  846,  874;  U.  8.  v. 
Arredoodo,  6  Id.  746;  Hutchin's  Estate,  9  Phila.  800. 

Bat  if  the  condition  is  held  to  be  a  condition  precedent,  it  destroys  the 
gift  Cnlius'  Appeal,  20  Penn.  St.  248;  Stover's  Appeal,  77  Id.  282;  Moeely 
V.  Baker,  2  Sneedon,  862;  Jones  v.  Walker,  18  Ben.  M.  168;  Makay  v.  Moore, 
Dad.  (Oa.)  94;  live  Points  House  of  Industry  v.  Cornell,  11  Hun,  161. 

Where  the  enjoyment  of  a  legacy  is  made  to  depend  upon  a  condition 
rabsequent,  the  performance  of  which  depends  alone  ui)on  the  legatee,  who 
bad  the  power  to  do  what  is  required,  and  he  fail  to  perform  it,  such  a  failure 
will  work  a  forfeiture  of  the  legacy.    Huckabee  v.  Swoope,  20  Ala.  491. 

Where  land  was  left  to  a  society  on^condition  that  it  should  not  be  aliened, 
the  condition  was  held  to  be  a  condition  subsequent,  and,  even  though  void, 
it  was  held  not  to  vitiate  the  gift.  Jones  v.  Habersham,  8  Wood's  C.  Ct  448. 
A  devise  was  made  to  a  sister  on  condition  that  she,  within  one  year 
after  the  testator's  death,  become  reconciled  to  her  brothers  and  sisters,  she 
haTlng  expressed  her  willingness  to  be  reconciled  to  them  within  the  pre- 
scribed time,  her  estate  was  held  not  to  be  defeated  by  their  refusal  to  have 
anything  to  do  with  her.    Page  v.  Frazer,  14  Bush,  206. 

Where  the  testator  directed  an  annuity  to  be  paid  to  a  nephew,  provided 
he  was  educated  for  the  ministry  at  a  certain  specified  Presbyterian  Educa- 
tional Institution,  it  was  held  that  the  fact  that  there  was  no  such  institution 
in  existence  as  the  one  named  in  the  will,  would  not  defeat  the  legacy,  the 
nephew  having  been  educated  and  prepared  to  enter  the  ministry  of  the 
Presbyterian  church  elsewhere.    Heddleson's  Estate,  8  Phila  602. 

An  insensible  condition  subsequent  annexed  to  a  charitable  devise  will 
not  avoid  it,  there  being  no  devise  over.    Newall's  Appeal,  24  Penn.  St.  197. 
See,  also,  Hanmiond  v.  Hammond,  a'nJte^  page  119,  and  references  on 
page  126. 
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Denikb  vs.  Harris. 

[84  New  York,  89.] 
SeOUBTTT  on  loan   when  none  required  BT  will  DIBBCTINa  IT. 

The  creator  of  a  tnut  requiring  the  inyestment  of  money  may  deeignate  how  the 
investment  may  be  made  and  what  security  may  be  taken,  and  be  may  diepenM 
with  all  security. 

Testator  directed  his  execntors  to  allow  his  copartner  to  retain  his  oontribation 
to  the  firm  capital  to  be  employed  in  conducting  the  business  for  not  k>nger 
than  three  years,  with  annual  payments  of  interest.  Hidd,  that  such  copartner 
was  not  compellable  to  give  any  security  for  the  loan. 

Appeal  from  a  judgment  of  the  General  Term  affirming  a 
judgment  in  plaintiffs  favor  at  Special  Term. 

The  nature  of  the  action  and  the  facts  sufficiently  appear  in 
the  opinion. 

S.  P.  Na%h^  for  appellants. 

Homer  A.  Nelson,  for  respondents. 

Earl^  J.  For  some  time  before  his  death  the  testator  was 
a  special  partner  of  the  defendant  in  the  business  of  selling 
agricultural  implements;  and  as  such  special  partner  he  had 
contributed  to  the  capital  of*  the  partnership  the  sum  of 
$15,000.  On  the  1st  day  of  January,  1879,  an  account  then 
taken  of  the  assets  and  condition  of  the  partnership  showed 
his  interest  therein  to  be  the  sum  of  $17,908.  On  the  17th 
day  of  July  thereafter  he  made  and  published  his  will,  in 
which  he  nominated  his  partner.  Reeves,  and  the  defendant 
Harris  as  his  executors ;  and  he  died  on  the  6th  day  of  Sep- 
tember, 1879.  The  will  was  subsequently  admitted  to  probate, 
and  the  executors  qualified  and  entered  upon  their  duties  as 
such.  The  testator's  personal  property  amounted  to  over 
$142,000.  In  his  will  he  gave  various  legacies,  to  be  paid 
within  three  years  after  his  death,  and  he  bequeathed  to  his 
executors  the  sum  of  $11,500  in  trust,  to  apply  the  income  of 
a  portion  thereof  during  a  minority  and  of  another  portion 
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thereof  dnring  a  life  designated,  and  at  the  expiration  of  the 
troBt  he  gave  the  principal  snm  to  persons  designated.  He 
empowered  his  executors  to  sell  all  or  any  of  his  real  estate, 
and  to  sell  and  convert  into  money,  at  public  or  private  sale, 
his  personal  estate,  for  the  purpose  of  paying  debts  and  lega- 
cies and  making  distribution  among  the  residuary  legatees.  He 
also  directed  and  empowered  his  executors  to  sell  and  dispose 
of  any  and  all  vessels  owned  by  him  at  his  decease,  whenever 
they  deemed  it  for  the  best  interests  of  his  estate,  and  provided 
that  they  should  in  no  manner  be  held  accountable  for  the  loss 
or  depreciation  in  value  of  such  vessels.  The  tenth  clause  of 
the  will,  which  gave  rise  to  the  present  controversy,  is  as  fol- 
lows; "It  is  my  will,  and  I  do  hereby  order  and  direct  my 
executors,  hereinafter  named,  to  allow  my  friend,  Robert  C. 
Reeves,  to  retain,  as  a  loan  to  him  out  of  my  personal  estate, 
the  sum  of  $15,000,  being  the  amount  now  invested  by  me  in 
the  business  carried  on  and  conducted  by  him,  and  in  which  I 
am  a  special  partner,  to  be  used  and  employed  by  him  in  carry- 
ing on  and  conducting  the  same  business,  and  to  be  continued 
from  year  to  year  at  the  option  of  the  said  Kob^t  C.  Reeves, 
but  not  to  exceed  the  term  of  three  years,  upon  his  paying  the 
interest  thereon  annually  at  the  rate  of  five  per  cent,  per  annum. 
Sach  income,  when  received  by  my  said  executors,  to  be  from 
time  to  time  paid  over  to  my  residuary  legatees,  and  at  the 
expiration  of  said  term,  or  the  sooner  determination  thereof  at 
his  option  aforesaid,  I  direct  my  said  executors  to  receive  from 
the  said  Robert  C.  Reeves  the  said  sum  of  money  and  interest, 
and  to  discharge  him  fully  from  all  further  liability  on  account 
OP  by  reason  of  such  indebtedness,  and  upon  such  payment 
being  made  to  my  said  executors,  the  said  sum  of  $15,000  is 
to  become  a  part  of  my  residuary  estate,  and  to  be  distributed 
according  to  the  provisions  of  this  my  will  with  respect 
thereto." 

In  the  inventory  of  the  testator's  estate,  filed  by  the  exeo- 
ntors  after  his  decease,  his  interest  in  the  partnership  with 
Reeves  was  estimated  and  appraised  at  $14,000. 

The  plaintiffs,  t^wo  of  the  three  residuary  legatees  named  in 
the  will,  for  themselves  and  the  other  residuary  legatee,  com- 
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menced  this  action  to  restrain  the  executors  from  making  the 
loan  to  Beeves  mentioned  in  the  tenth  clause  of  the  will,  with- 
out requiring  of  him  security  therefor.  They  alleged  in  their 
complaint,  among  other  things,  that  the  executors  proposed 
and  intended  to  make  the  loan  without  taking  security ;  that 
the  business  in  which  Beeves  was  engaged  was  one  peculiarly 
of  great  risk,  and  that  he  had  but  little  or  no  property.  The 
defendants  in  their  answer,  among  other  things,  denied  that 
the  business  of  Beeves  was  one  peculiarly  of  great  risk,  as 
alleged  in  the  complaint,  and  they  denied  that  he  had  little  or 
no  property,  and  alleged  that  he  was  and  had  at  all  times  been 
solvent  and  able  to  pay  all  his  debts. 

The  court,  at  Special  Term,  found,  upon  the  allegations  in 
the  complaint  and  answer  above  specified,  without  any  proof, 
that  the  business  in  which  Beeves  was  engaged  was  one  of 
risk — not  that  it  was  peculiarly  risky,  or  more  risky  than  other 
kinds  of  commercial  or  mercantile  business.  He  also  found 
that  Beeves  intended  to  use  the  money,  if  loaned  to  him,  in 
his  business,  and  that  it  would  thus  be  at  risk,  peril  and  jeo- 
pardy, and  liable  to  be  lost ;  that  the  executors  intended  to  loan 
him  the  money,  and  refused  to  take  any  security  therefor, 
although  they  had  been  requested  to  do  so  by  the  plaintifk. 
And  the  court  ordered  judgment  for  plaintiffs,  among  other 
things,  that  the  executors  should  not  loan  the  $15,000  to 
Beeves,  or  permit  him  to  retain  that  sum,  as  provided  in  the 
tenth  clause  of  the  will,  without  requiring  and  obtaining  from 
him  sufficient  and  proper  security  for  the  safe  payment  and 
return  of  the  sum  thus  loaned  or  retained  at  the  end  of  the 
three  years.  The  judgment  thus  ordered  was,  upon  appeal  by 
the  defendants,  affirmed  at  the  General  Term,  and  then  they 
appealed  to  this  court. 

The  claim  of  the  plaintiffs,  which  has  thus  far  been  sus- 
tained by  the  Supreme  Court,  is,  that  in  making  this  loan,  the 
defendants  are  in  the  position  of  all  trustees  authorized  to  loan 
trust  funds,  and  that  they  are  bound  by  the  general  rules  of 
law  to  take  proper  security.  That  rule  is  supposed  to  require 
trustees  exercising  a  general  authority  to  make  investments  to 
take  government  or  real  estate  securities.     {King  v.  TcUboty  40 
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N.  Y.  76.)  Bat  the  creator  of  a  trast  requiring  the  investment 
of  money  may  designate  how  the  investment  may  be  made^ 
and  what  security  may  be  taken  ;  and  he  may  dispense  with  all 
Becority.  The  question  here  is,  did  the  testator  intend  that 
Reeves  should  give  secnrity  for  the  sura  to  be  retained  by  or 
loaned  to  him  ?  We  think  it  clear  that  he  did  not.  He  ap- 
pointed him  one  of  his  executors  without  requiring  him  to  give 
security,  investing  him  as  such  with  large  discretion  over  a 
large  estate,  to  be  exercised  during  a  long  period  of  time.  He 
evinced  entire  confidence  in  his  sound  judgment,  capacity,  in- 
t^rity  and  solvency.  He  called  him  "  his  friend,"  knew  him 
well,  had  for  a  considerable  time  been  associated  with  him  in 
business,  and  was  well  acquainted  with  the  business  in  which 
he  was  engaged  and  the  risks  incident  thereto.  He  had  in-^ 
vested  in  that  business  $15,000,  and  intrusted  it  to  the  man- 
agement of  Seeves  without,  so  far  as  appears,  any  security. 
He  evidently  did  not  want  the  business  broken  up  and  Reeves 
and  his  own  estate  subjected  to  the  loss  which  might  be  caused 
by  closing  it  up  in  the  ordinary  way  required  by  law.  He 
meant  also  to  favor  Reeves  by  giving  him  the  use,  during  the 
time  mentioned,  of  the  money  which  he  had  invested  in  the 
business,  so  that  he  could  continue  the  business  if  he  desired 
to.  If  Reeves  were  required  to  give  the  security  exacted,  the 
loan  would  be  no  favor  to  him.  He  might  not  be  able  to  give 
such  security ;  and  if  he  could,  he  could  borrow  the  money 
without  difficulty  of  other  lenders.  The  language  used  pre- 
cludes the  idea  of  security.  As  executor  he  was  required  to 
give  no  security.  The  property  was  then  in  his  hands,  and  as 
surviving  partner  he  was  required  to  give  no  security.  He  was 
to  be  allowed  ^'  to  retain  "  the  sum  named.  If  the  testator  had 
intended  that  security  should  be  exacted  for  the  loan,  that  mat- 
ter would  have  been  in  his  mind  and  probably  expressed. 
Here  then  the  testator  designated  the  person  to  whom  the  loan 
should  be  made  and  the  rate  of  interest,  and  under  such  cir- 
cumstances and  in  such  language,  that  we  think  it  was  intended 
.that  the  loan  should  be  without  security. 

It  matters  not  that  the  sum  thus  loaned  is  put  in  some 
jeopardy — subjected  to  such  risks  as  ordinarily  attend  the 
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carrying  on  of  any  bnsiDesB  or  the  loaning  of  money  upon 
merely  personal  security.  The  testator  contemplated  such 
risks,  and  was  willing  his  executors  should  take  them.  It  does 
not  appear  that  the  financial  condition  of  Beeves  had  changed 
any  since  the  making  of  the  will.  So  far  as  appears,  he  had 
the  precise  responsibility  which  the  testator  contemplated  when 
he  made  his  ^^11.  The  fact  that  the  partnership  interest  was 
inventoried  after  the  testator's  death  at  a  less  sum  than  it  was 
supposed  to  be  worth  on  the  prior  first  day  of  Januaiy  is  not 
a  very  significant  fact.  It  does  not  appear  that  the  appraisals 
at  the  two  dates  were  made  by  the  same  men  or  upon  the  same 
basis.  The  fact  that  the  interest  was  inventoried  at  $14,000 
is  not  conclusive  that  it  might  not  be  made  to  produce  more, 
if  settled  as  contemplated  by  the  testator. 

Our  decision  is  based  upon  the  facts  as  they  now  appear. 
The  sum  to  be  loaned  was  for  use  by  Beeves  "  in  carrying  on 
and  conducting "  his  business.  He  could  not  daim  the  loan 
for  any  other  purpose.  If  he  was  actually  insolvent,  or  if  for 
any  other  reason  he  was  not  in  a  condition  to  go  on  with  hii 
business,  he  could  not  claim  the  loan. 

We  are.  therefore,  of  opinion  that  no  case  was  made  justify- 
ing the  decision  rendered  herein,  and  the  judgment  should  be 
reversed  and  a  new  trial  granted,  costs  to  abide  event. 

All  concur,  except  Bapallo,  J.,  absent. 

Judgment  reversed. 
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Nichols  vs.  Allbn. 

[180  Maflaachiuetts,  211.] 

Indefinite  ohabttable  bequests. 

A  will,  After  seyeral  bequests  to  indiyidiialB  and  to  charitable  corporations,  con- 
tained the  following  clause:  "After  the  pa3nnent  of  the  foregoing  legacies,  and 
sn  expenses  and  charges  in  the  settlement  of  my  estate,  should  there  be  any 
sorpln?,  I  giye  and  beqaesth  the  same  to  my  ezecntors  and  the  sarvivor  of 
them,  or  their  successors,  if  any  such  should  be  appointed  to  administer  on  my 
estate,  to  be  by  them  distributed  to  such  persons,  societies  or  institutions  as 
they  may  consider  most  deserving."  By  a  separate  clause  two  persons  were 
appointed  executors.  Hdd,  that  the  executors  took  the  bequest  in  trust ;  that 
the  trust  was  not  a  charitable  one,  and  was  too  indefinite  to  be  carried  into 
effiact;  and  that  the  next  of  kin  took  by  way  of  resulting  trust 

Bill  in  Equitt,  alleging  that  the  plaintiff  was  the  first 
eousin  and  next  of  kin  of  Eliza  Powers,  whose  will,  which  was 
duly  admitted  to  probate,  after  making  pecuniary  bequests  to 
sundry  persons,  amounting  to  $54,000,  and  to  various  chari- 
table corporations,  amounting  to  $100,000,  contained  the  fol- 
lowing clauses : 

^  After  the  payment  of  the  foregoing  legacies,  and  all 
expenses  and  charges  in  the  settlement  of  my  estate,  should 
there  be  any  surplus,  I  give  and  bequeath  the  same  to  my  ex- 
ecutors and  the  survivor  of  them,  or  their  successors,  if  any 
inch  should  be  appointed  to  administer  on  my  estate,  to  be 
by  them  distributed  to  such  persons,  societies  or  institutions  as 
they  may  consider  most  dt^serving. 

"  I  give  to  my  executors  full  power  to  sell  any  real  estate 
of  which  I  may  die  seized,  and  convey  the  same  by  good  and 
sufficient  deeds  to  the  purchasers. 

"  I  hereby  nominate  and  appoint  Isaac  S.  Croft  and  Charles 
Allen,  both  of  said  Boston,  as  the  executors  of  this  my  last 
will ;  and  I  direct  that  they  shall  not  be  required  to  give  sure- 
ties on  their  official  bonds." 

The  bill  further  alleged  that  the  defendants,  the  persons 
named  in  the  will  as  executors,  were  appointed  as  such  by  the 
Probate  Court,  and  accepted  the  trust ;  that,  after  paying  the 
Vol.  n.— 24 
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legacies  and  the  charges  and  expenses  of  administration,  there 
remained  in  the  hands  of  the  ezecotors  the  snm  of  $68,300, 
which  the  executors  claimed  the  right  to  distribute  to  snch 
persons,  societies  or  institntions  as  they  considered  most  de- 
serving ;  whereas,  as  the  bill  charged,  the  ^all  was  invalid,  and 
void  for  uncertainty ;  and  that  the  plaintiff  was  entitled  to  the 
residue  as  next  of  kin. 

The  prayer  of  the  bill  was  that  the  trust  be  declared  void, 
and  the  defendants  ordered  to  pay  said  surplus  to  the  plaintiff, 
and  for  further  reUef . 

The  defendants  demurred  for  want  of  equity.  The  case 
was  heard  by  Gray,  C.  J.,  on  the  bill  and  demurrer,  and,  at  the 
request  of  both  parties,  reserved  for  the  determination  of  the 
full  court. 

The  case  was  argued  at  the  bar,  and  further  arguments  were 
afterwards  submitted  in  writing  by  leave  of  the  court. 

W,  0.  Ru88eU  (&  0.  Putnanty  for  the  defendants. 

A.  A.  Hcmney^  for  the  plaintiff. 

Gray,  0.  J.  Two  general  rules  are  well  settled:  Ist. 
When  a  gift  or  bequest  is  made  in  terms  clearly  manifesting 
an  intention  that  it  shall  be  taken  in  trust,  and  the  trust  is  not 
sufficiently  defined  to  be  carried  into  effect,  the  donee  or 
legatee  takes  the  legal  title  only,  and  a  trust  results  by  implica- 
tion of  law  to  the  donor  and  his  representatives,  or  to  the  testa- 
tor's residuary  legatees  or  next  of  kin.  Briggs  v.  Penny^  3 
De  G.  &  Sm.  525,  and  3  Macn.  &  Qord.  646 ;  Thayer  v.  Well- 
ington,  9  Allen,  283 ;  Sheedy  v.  Poach,  124  Mass.  472.  2d.  A 
trust  which  by  its  terms  may  be  applied  to  objects  which  are 
not  charitable  in  the  legal  sense,  and  to  persons  not  defined,  by 
name  or  by  class,  is  too  indefinite  to  be  carried  out.  Morioe  v. 
Bishop  of  Durham^  9  Ves.  399,  and  10  Ves.  521 ;  James  v. 
AUen,  3  Meriv.  17 ;  Chamberlain  v.  Steams^  111  Mass.  267. 
The  cases  illustrating  the  application  of  these  rules,  referred  to 
in  the  able  and  elaborate  arguments  of  counsel,  are  so  numer- 
ous, and  each  case  depends  so  much  upon  the  wording  of  the 
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particular  instrament,  that  we  shall  mention  those  cases  onlj 
which  were  most  relied  on.  Bat  it  will  be  convenient  first  to 
exaoQine  the  bequest  before  ns. 

The  terms  of  this  bequest  clearly  manifest  the  intention  of 
the  testatrix  to  create  a  trust.  The  bequest  contains  no  words 
tending  to  show  that  the  executors  are  to  take  the  property,  or 
any  part  of  it,  absolutely  or  for  their  own  benefit ;  and  by  our 
law  no  such  intention  is  to  be  implied.  Hay%  v.  Jackson^ 
6  2y[a88. 149,  152,  153;  Winship  v.  Bass,  12  Mass.  198,  204; 
Nickerson  v.  Btmly,  8  Met.  424, 431 ;  Story's  Eq.  Jur.  §  1208. 
The  bequest  is  not  to  the  executors  by  name,  but  is  to  them 
and  the  survivor  of  them,  and  to  their  successors  in  the  ad- 
ministration of  the  estate.  All  the  property  given  to  them  is 
^^  to  be  by  them  distributed ; "  the  direction  to  distribute  is  as 
broad  as  the  gift.  The  property  is  "  not  to  be  disposed  of  "  at 
the  unqualified  discretion  of  the  executors,  but  is  ^Ho  be  dis- 
tributed "  according  to  their  judgment  of  the  deserts  of  the 
beneficiaries.  The  objects  of  the  bounty  of  the  testatrix  are 
not  otherwise  designated  than  as  ''  such  persons,  societies  or 
institutions  as  they  may  consider  most  deserving."  And  there 
is  no  indication  of  an  intention  that  the  executors  shall  not  be 
held  l^ally  accountable  for  a  proper  execution  of  the  trust. 

The  strongest  case  in  favor  of  the  defendants  is  Oihba  v. 
Rumsey^  2  Y.  &  B.  294,  in  which  a  bequest  to  the  executors 
named  in  the  will,  '^  to  be  disposed  of  unto  such  person  and 
persons,  and  in  such  manner  and  form,  and  in  such  sum  and 
sums  of  money,  as  they  in  their  discretion  shall  think  proper 
and  expedient,"  was  held  by  Sir  William  Grant  to  give  the 
executors  a  purely  arbitrary  power  of  disposition,  and  con- 
sequently a  beneficial  interest.  That  case  differs  from  the 
present  one  in  at  least  three  important  particulars :  1st.  The 
bequest  was  only  to  the  executors  named.  2d.  Much  stress 
was  laid  on  the  fact  that  the  words  ^'  in  trust "  had  been  used 
in  many  other  places  in  the  will,  and  were  omitted  in  this 
clause.  3d.  An  authority  to  those,  to  whom  the  legal  title  is 
given,  "to  dispose  of"  the  property  "in  such  manner  and  in 
such  sums  and  to  such  persons  aa  they  may  think  proper,"  is 
more  inconsistent  with  an  arbitrary  power  of  disposition  than 
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is  a  direction  "  to  distribute  "  the  property  "  to  such  persons, 
societies  or  institutions  as  they  may  think  most  deserving.'^ 
And  the  decision  in  Oihba  v.  Itumsey  has  always  been  treated 
by  the  English  courts  as  not  to  be  extended  beyond  its  special 
circumstances. 

In  R(iUton  v.  Tdfcm^  2  Dev.  Eq.  255,  also,  the  bequest  to 
executors,  which  was  held  by  the  Supreme  Court  of  North 
Carolina  to  be  for  their  own  use,  was  in  the  less  restricted  form 
^^  to  be  disposed  of  as  my  executors  think  proper."  In  the 
subsequent  case  of  Qreen  v.  CoUins^  6  Ired.  13^,  the  same 
court  held  that  a  residuary  bequest  to  the  testator's  wife,  "  to 
be  divided  among  my  children  as  she  thinks  proper,"  created  a 
plain  trust  for  the  benefit  of  the  children. 

Two  cases  resembling  Gibbs  v.  liumaey  much  more  nearly 
than  the  present  case  does,  were  decided  by  Sir  John  Leach. 
One  was  of  a  residuary  bequest  to  executors  in  trust,  in  default 
of  further  directions  of  the  testator,  to  pay  and  apply  the  same 
to  any  lawful  charitable  public  purposes,  or  to  any  person  or 
persons,  and  in  such  shares  and  proportions,  sort,  manner  and 
form,  as  they  in  their  discretion  should  think  fit.  Vezey  v. 
Jamsorij  1  Sim.  &  Stu.  63.  The  other  was  of  a  residaar}'  be- 
quest to  executors  ^^  upon  trust  to  dispose  of  the  same  at  such 
times  and  for  such  uses  and  purposes  as  they  shall  think  fit,  it 
being  my  will  that  the  distribution  thereof  shall  be  left  entirely 
to  their  discretion."  Fowler  v.  Garlikey  1  Buss.  &  Myl.  232. 
Each  was  held  to  be  a  plain  gift  in  trust,  and  therefore  not  to 
the  executors  for  their  own  benefit ;  but  too  uncertain  for  the 
court  to  execute,  and  therefore  a  resulting  trust  to  the  next  of 
kin. 

So  where  a  testator  gave  a  fund  to  his  executors  upon  cer- 
tain trusts,  and  declared  it  to  be  his  will  that  in  the  event  of 
the  failure  of  these  trusts  (wliich  actually  happened)  his  said 
trustees  apd  the  survivor  of  them,  his  executors  or  administra- 
tors, should  apply  the  same  '^  to  and  for  8uch:charitable  and  other 
purposes  as  they  shall  think  fit,  without  being  accountable  to 
any  person  or  persons  whomsoever  for  such  their  disposition 
thereof,"  Lord  Chancellor  Cottenham  held  that  this  was  a  gift 
in  trust,  but  too  uncertain  to  be  carried  into  effect.     He  dis- 


NICHOLS  V.  ALLEN.  878 

tingaished  the  case  from  Gihhs  v,  Ruma&yj  and  approved  the 
decision  in  Fowler  v.  Garlike^  and  made  these  observations, 
which  are  quite  applicable  to  the  case  before  ns :  '^  If  the  fund 
were  intended  for  the  executors'  own  benefit,  the  testator  might 
have  left  with  them  the  option  of  disposing  of  it ;  but  they  are 
to  pay  and  apply  it  for  certain  purposes  mentioned  in  the  will. 
Then,  again,  the  direction  to  the  executors  to  pay  and  apply 
the  fund  to  such  charitable  or  other  purposes  as  they  should 
think  fit,  is  very  inconsistent  with  the  notion  that  they  were  to 
be  absolutely  entitled  to  it."  EUU  v,  Selby^  1  Myl.  &  Cr. 
286,  296. 

The  omission  of  the  words  '^  in  trust "  is  unimportant  where, 
as  in  the  case  before  us,  an  intention  is  clearly  manifested  that 
the  whole  property  shall  be  applied  by  the  legatees  for  the 
benefit  of  others  than  themselves. 

Thus  where  a  sum  of  money  was  given  to  a  niece  of  the 
testator,  ^^  for  the  express  purpose  of  enabling  her  to  present  to 
either  branch  of  my  family  any  portion  of  the  interest  or  prin- 
cipal thereon  as  she  may  consider  the  most  prudent,  and  in  the 
event  of  her  death  I  empower  her  to  dispose  of  the  same  by 
will  or  deed  to  those  or  either  branch  of  her  family  she  may 
consider  most  deserving  thereof,"  it  was  held  by  Lord  Lang- 
dale,  M.  K.,  and  by  Lord  Cottenham  on  appeal,  that  the  gift 
was  in  trust,  but  that,  the  trust  being  too  indefinite  to  be  exe- 
cuted, the  sum  was  part  of  the  donor's  general  estate.  Stulhi 
V.  Sarg<m,  2  Keen,  255,  and  3  Myl.  &  Cr.  607. 

A  like  decision  was  made  in  Buckle  v.  Briatow^  10  Jur. 
(N.  S.)  1095,  where  a  testator,  after  giving  bequests  and  legacies 
to  several  charitable  institutions  by  name,  gave  the  residue  of 
his  property  upon  trust  for  his  executors  to  hold  the  same  for 
such  uses  and  purposes  as  he  might  by  codicil  or  deed  direct  or 
appoint,  and,  in  default  thereof,  then  for  the  same  to  be  ex- 
pended and  appropriated  within  three  years  in  such  way  and 
amounts  and  for  such  purposes  as  they  might  in  their  judg- 
ment and  discretion  agree  upon.  Vice-Chancellor  Wood  (after- 
wards Lord  Chancellor  Hatherley  said  that,  even  if  the  words 
^*  in  trust "  had  been  omitted,  and  the  word  ''  appropriated  "  had 
been  used  alone,  without  the  word  "expended,"  the  result 
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must  have  been  the  same ;  and  that  the  decision  in  0^h%  y. 
Bumsey  went  "  to  the  very  outside  of  the  doctrine,"  and  "  eo 
case  would  be  decided  aeeordiug  to  it,  where  the  gift  is  not 
precisely  and  distinctly  in  the  words  there  mentioned."  See 
also  Teap  Chear  Neo  v.  Ong  Cheng  Neo,  L.  R  6  P.  C.  381, 
889,  390. 

In  McCormick  v.  Orogan^  L.  R.  4  H.  L.  82,  the  devise  was 
absolute  and  unqualified  of  the  testator's  whole  property  to  the 
defendant,  whom  he  described  as  "  my  most  sincere  and  valued 
friend,"  and  appointed  sole  executor;  and  the  instrument  re- 
lied on  as  creating  a  trust  was  a  letter  addressed  to  the  defend- 
ant, in  which  the  testator  expressed  his  intentions  that  certain 
persons  should  receive  certain  sums  of  money,  but,  besides 
otherwise  signifying  that  he  left  it  to  the  defendant  to  cany 
out  the  intentions  as  be  might  think  best,  said,  ^'  I  do  not  wish 
you  to  act  strictly  to  the  foregoing  instructions,  but  leave  it 
entirely  to  your  own  good  judgment  to  do  as  you  think  I 
would  if  living,  and  as  the  parties  are  deserving ;  and  as  it  is 
not  my  wish  that  you  should  say  anything  about  this  document, 
there  cannot  be  any  fault  found  with  you  by  any  of  the  parties 
should  you  not  act  in  strict  accordance  with  it."  Snch  was 
the  case  of  which  Lord  Hatherley  (adopting  the  words  of  Lord 
Justice  Christian  in  the  court  below)  said  that,  if  it  were  pos- 
sible to  look  into  the  thoughts  of  the  testator  when  he  was 
inditing  the  will  and  letter,  he  was  ^^  persuaded  that  what  we 
should  find  there  would  be  a  purpose  to  this  effect,  to  set  up 
after  his  decease,  not  an  executor  or  a  trustee,  but  as  it  were  a 
second  self,  whom,  while  he  communicates  to  him  confidenti- 
ally his  ideas  as  to  the  distribution  of  his  property,  he  desires 
to  invest  with  all  his  own  irresponsibility  in  carrying  them  into 
effect."    L.  R.  4  H.  L.  95. 

In  Meredith  v.  Heneage,  1  Sim.  642,  a  devise  of  a  testator's 
estate  to  his  wife  "  unfettered  and  unlimited,  in  full  confidence 
and  with  the  firmest  persuasion  that,  in  her  future  disposition 
and  distribution  thereof,  she  will  distinguish  the  heirs  of  my 
late  father,  by  devising  and  bequeathing  the  whole  of  my  said 
estate,  together  and  entire,  to  such  of  my  said  father's  heirs  as 
she  may  think  best  deserves  her  preference,"  was  held  by  the 
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House  of  Lords,  upon  the  advice  of  Lord  Eldon  and  Lord 
Redesdale,  not  to  create  a  tmst,  becanse  the  words  '^  unfettered 
and  nnlimited"  preclude  the  inference  of  such  an  intention. 

In  Lambe  v.  Eamea,  L.  R.  10  Eq.  267,  and  L.  R.  6  Ch.  597, 
the  bequest  was  to  the  testator's  wife,  "  to  be  at  her  disposal 
in  any  way  she  may  think  best  for  the  benefit  of  herself  and 
family."  And  several  of  the  other  cases  cited  at  the  bar  were 
of  unsuccessful  attempts  to  impose  a  trust,  by  reason  of  mere 
precatory  words,  upon  property  bequeathed  to  a  wife  or  child 
absolutely  and  without  restriction.  Sale  v.  Moore^  1  Sim.  534; 
Reid  V.  Atkinson,  Ir.  R.  5  Eq.  373 ;  in  re  Bond,  4  Ch.  D.  238 ; 
Spooner  v.  Lovyoy,  108  Mass.  529 ;  Hees  v.  Singler,  114  Mass. 
56 ;  Sears  v.  Cunningham,  122  Mass.  538. 

In  Stead  v.  MeUor,  5  Ch.  D.  225,  the  testatrix  gave  her 
personal  estate  to  her  executors  upon  trust  to  convert  into 
money,  and,  after  payment  of  expenses,  debts  and  legacies,  to 
hold  the  residue  in  trust  for  such  of  two  nieces  of  hers  as 
should  be  living  at  her  death,  '^my  desire  being  that  they 
shall  distribute  such  residue  as  they  think  will  be  most 
agreeable  to  my  wishes;"  and  Sir  George  Jessel,  M.  R., 
held  that  the  nieces  took  the  residue  for  their  own  benefit. 
To  have  held  otherwise  would  have  been  to  engraft  a  trust 
upon  a  trust,  in  a  case  in  which,  as  the  Master  of  the  Rolls  ob- 
served, the  testatrix  had  used  the  words  ''  in  trust "  in  the  gift 
to  the  executors  only,  and  beyond  that  had  merely  expressed  a 
desire  that  the  nieces  should  distribute  the  residue,  not  ''  in 
accordance  with  my  views  and  wishes,"  or  '*  as  they  know  will 
be  most  agreeable  to  my  wishes,"  but  ^'  as  they  think  will  be 
most  agreeable  to  my  wishes." 

The  decision  in  Welle  v.  Doane,  3  Gray,  201,  turned  upon 
the  peculiar  provisions  of  the  will.  The  testatrix,  after  devis- 
ing and  bequeathing  the  residue  of  her  estate  '^  to  my  nephew 
Seth  Wells,"  for  life,  and  at  his  death  to  such  charities  as 
shonld  be  deemed  most  useful  by  his  executor  or  administrator, 
added,  '^  And  it  is  my  will  and  intention  that  the  said  Seth 
Wells  may  dispose  of  the  fumitare,  plate,  pictures  and  aU 
other  articles  now  in  my  house,  absolutely,  as  he  may  deem 
expedient,  in  accordance  with  my  wishes  as  otherwise  com- 
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mnnicated  by  me  to  him."  Taking  the  two  clauses  together, 
the  coart  concluded  that  they  had  the  same  meaning  as  if  the 
will  read  thus :  "  I  give  all  the  residue  of  my  property,  except 
the  articles  in  my  house,  to  Seth  Wells  for  life,  and  I  anthoiize 
him  to  dispose  of  those  articles  absolutely,  as  he  may  deem  ex- 
pedient." It  is  to  be  observed  that  the  bequest  was  to  the 
nephew  by  name,  and  not  as  executor,  although  he  was  ap- 
pointed executor  in  another  part  of  the  will. 

The  decision  in  Wells  v.  Bawesy  122  Mass.  97,  has  no  bear- 
ing upon  this  case.  There  the  real  estate  was  devised  abso- 
lutely to  the  person  named  in  the  will  as  executor,  subject  to 
no  trust  except  so  far  as  a  trust  might  be  held  to  be  created  by 
a  power  given  in  the  will  to  sell  the  land  if  necessary  to  cany 
out  the  purposes  of  a  memorandum  left  with  him  by  the  testa- 
trix; and  the  only  point  decided  or  argued  was  that,  there 
being  no  evidence  either  of  such  memorandum  or  of  such  neces- 
sity, a  conveyance  by  him  without  license  from  the  judge  of 
probate  afforded  no  defense  to  a  real  action  brought  by  a  cred- 
itor of  his  who  had  attached  and  levied  upon  the  land. 

Upon  a  review  of  the  authorities,  we  find  nothing  in  them 
to  control  the  conclusion,  based  upon  the  intention  which 
appears  to  m  to  be  clearly  manifested  on  the  face  of  this  will, 
that  the  executors  take  the  estate,  not  beneficially,  but  in  trust ; 
and  that,  the  beneficiaries  not  being  described  by  name  or  by 
class,  the  trust  cannot  be  upheld  unless  its  purposes  are  such  as 
the  law  deems  charitable. 

The  trust  declared  cannot  be  sustained  as  a  charity.  There 
is  no  restriction  as  to  the  objects  of  the  trust,  except  that  they 
must  be  '^  such  persons,  societies  or  institutions  as  they  "  (the 
trustees)  "may  consider  most  deserving."  "Deserving"  de- 
notes worth  or  merit,  without  regard  to  condition  or  circum- 
stances, and  is  in  no  sense  of  the  word  limited  to  persons  in 
need  of  assistance,  or  to  objects  which  come  within  the  class  of 
charitable  uses. 

A  bequest  for  the  relief  of  "  deserving  poor,",  or  of  "  indi- 
gent but  deserving"  individuals,  is  a  charitable  bequest,  not  by 
force  of  the  word  "deserving,"  but  in  virtue  of  the  word 
"  poor  "  or  "  indigent,"  and  would  be  equally  charitable  if  the 


NICHOLS  V.  ALLEN.  877 

word  **  deserying  "  had  been  omitted.  Kendall  v.  Ghranger^  5 
Beay.  300,  303.  So  a  bequest ''  for  the  edacation  of  deserving 
youths  "  is  charitable,  because  it  is  for  the  promotion  of  edaca- 
tion and  learning.  SaUonstaU  v.  Sanders^  11  Allen,  446,  454. 
And,  possibly,  a  beqnest  for  "  deserving  literary  men  "  might 
be  held  upon  like  grounds  to  be  a  charity.  Thompson  v. 
Thompson,  1  Coll.  381,  399. 

Bequests  for  poor  relations  have  been  held  to  be  charitable 
bequests.  Boyle  on  Charities,  31-36,  and  cases  cited :  GHUam 
V.  Taylor,  L.  R.  16  Eq.  581 ;  Attorney  General  v.  Northum- 
herland,  7  Ch.  D.  745.  But  for  "  such  relations  ^  of  the  testa- 
tor as  are  "  most  deserving  "  (without "  poor  *'  or  any  equivalent 
word)  is  not  a  charitable  use ;  and  includes  all  relations  of  the 
testator  within  a  certain  degree,  because,  as  was  observed  by 
Sir  Joseph  Jekyll,  M.  R,  a  Court  of  Chancery  has  "  no  rule  of 
judging  of  the  merits  of  the  testator's  relations."  Doyley  v. 
Attorney  General,  4  Vin.  Ab.  Charitable  Uses,  C,  pi.  16 ;  s.  c. 
2  Eq.  Cas.  Ab.  194,  pi.  15 ;  7  Ves.  58,  note ;  Harding  v.  Olyn, 
1  AtL  469 ;  JBurrough  v.  PhUcox,  5  Myl.  &  Cr.  72,  91,  93 ; 
Salisbury  v.  Denton,  3  E.  &  J.  529,  538. 

There  is  a  recent  English  case  singularly  in  point.  A  tes- 
tator by  his  will  directed  his  trustees  to  pay  the  following 
legacies:  "To  the  Cancer  Hospital,  £100;  to  the  Brompton 
Hospital  for  Diseases  of  the  Chiest,  £100 ;  to  the  Lord  Mayor 
of  Dublin  for  the  time  being,  £100'for  such  subjects  as  he  shall 
deem  most  deserving ;  to  the  Blind  Asylum,  New  Kent  Road, 
£100;  to  Mrs.  Gladstone  of  No.  11  Carlton  House  Terrace,  to 
be  applied  as  she  thinks  proper  in  charity,  £200;  and  the 
residue  of  my  estate  I  bequeath  to  my  trustees  for  such  objects 
aB  they  consider  deserving,  whether  in  increase  of  the  before- 
mentioned  ones  or  otherwise."  Vice-Chancellor  Wickens,  a 
most  accomplished  equity  judge,  held  that  the  bequest  to  the 
Mayor  of  Dublin  and  the  residuary  gift  could  not  be  held  to  be 
limited  to  charitable  objects,  but  failed  altogether,  on  the 
ground  of  uncertainty.  Harris  v.  Bu  Pasquier,  26  L.  T. 
(N.  S.)  689 ;  s.  o.  20  Weekly  Rep.  668. 

The  other  cases  cited  by  the  learned  counsel  for  the  defend- 
ants have  no  tendency  to  support  this  as  a  charitable  bequest. 
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The  case  of  Qffley^s  Chwrity^  described  generally  in  1  CaL 
Pro.  Ch.  216,  and  in  D wight's  Charity  Cases,  185,  as  of  legacies 
'^  for  the  benefit  of  apprentices  and  other  inhabitants  of  the 
city  of  Chester,"  appears  by  the  31st  Report  of  the  Commis- 
sioners of  Charities,  885,  referred  to  by  Mr.  Dwight,  to  have 
been  of  money  to  be  lent  from  time  to  time  ^'  to  twenty-fonr 
young  men  free  of  the  said  city  of  Chester,  of  honest  name 
and  fame,  occupied  and  inhabitants  within  the  said  city," 
twelve  of  whom  to  be  ^'  such  as  had  served  in  that  city  for 
their  freedom  as  apprentices,"  and  the  income  derived  from 
such  loans  to  be  devoted  to  poor  persons  and  prisoners  in  that 
city ;  and  thus  within  the  very  words  of  the  St.  of  43  Eliz.  c. 
4,  §  1,  '^  for  supportation,  aid  and  help  of  young  tradesmen  and 
handicraftsmen,"  and  for  relief  of  "poor  people"  and  of 
"prisoners."  Duke  on  Charitable  Uses  (Bridgm.  ed.),  1,  131. 
Attorney  Oetieral  v.  Ironmongeri  Co.  Coop.  Pract.  Gas.  283 ; 
OdeU  V.  OdeU^  10  Allen,  1,  12 ;  Jackson  v.  PhUlipSj  14  Allen, 
539,  669,  570 ;  in  re  Prison  Charities,  L.  R.  16  Eq.  129. 

In  West  T.  Knigkt,  1  Ch.  Cas.  134,  in  1669,  a  bequest  to  a 
parish  was  objected  to  because  it  did  not  say  to  what  use, 
"  whether  it  were  for  the  poor,  or  for  repair  of  the  church,  or 
highways,  &c.,"  and  was  upheld  by  Sir  Hardbottle  Grimstone, 
M.  R.,  and  applied  for  the  benefit  of  the  poor  of  the  parish. 
But  that  would  seem  to  have  been  an  application  in  the  discre- 
tion of  the  court  to  one  of  several  uses,  all  of  which  were 
charitable,  in  accordance  with  the  rule  laid  down  in  an  earlier 
case,  published  in  Tothill  twenty  years  before,  that  when  no 
use  is  mentioned  it  shall  be  decreed  to  the  use  of  the  poor. 
Fisher  v.  HUl,  Toth.  95,  (2d  ed.)  33 ;  s.  o.  Duke,  484.  And 
a  bequest  "  for  the  use  and  benefit  of  said  parish  "  has  always 
been  held  in  England  to  be  a  good'  charitable  bequest.  AUor- 
ney  Oeneral  v.  Uotham,  Turn.  &  Rnss.  209 ;  Attorney  General 
V.  Webster,  L.  R.  20  Eq.  483. 

A  gift  to  widows  and  orphans  "  of  a  particular  sect  or  par- 
ish, or  to  "  widows  and  children  of  seamen  "  of  a  town,  is  good, 
because  the  words  clearly  manifest  an  intention  to  relieve  a 
class  of  persons  under  a  common  need  of  assistance,  and  coming 
within  the  spirit,  if  not  within  the  letter,  of  the  statute  of 
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Elizabeth,  "  relief  of  aged,  impotent  and  poor  people,"  "  main- 
tenance of  sick  and  maimed  soldiers  and  mariners,"  and  '^  eda- 
cation  and  preferment  of  orphaDS."  Cook  v.  Duckenfidd^  2 
Atk.  563 ;  Powell  v.  Attorney  General^  3  Meriv.  48 ;  Attorney 
Oeneral  y.  Comber^  2  Sim.  &  Stn.  93 ;  and  in  Rogers  t.  ThomaSy 

2  Keen,  8,  in  which  Lord  Langdale  sustained  a  beqoest  '^  to  the 
inhabitants  of  Tawleaven  Row  in  the  parish  of  Sethney,"  it 
had  been  found  bj  a  master  that  the  row  consisted  of  seven 
houses  which  were  entirely  occupied  by  poor  fishermen  and 
laborers  and  their  famiUes. 

In  Cook  V.  Duckenfield^  2  Atk.  663,  in  Paice  y.  Archlnehop 
of  Canterbury^  14  Ves.  364,  and  in  Pocock  v.  Attorney  Generaiy 

3  Gh.  D.  342,  the  testator  plainly  manifested  his  intention  to 
devote  his  property  to  charitable  uses ;  in  the  first  case  by  the 
words,  '^  for  such  charitable  uses  and  purposes  as  I  shall  direct 
by  codicil  or  otherwise;"  in  the  second  case,  by  the  words, 
^'  all  the  remainders  of  my  different  bequests  I  give  and  be- 
qaeath  in  trust  for  charitable  parposes ; "  and  in  the  third  case, 
by  the  words,  '^  to  such  charitable  institutions  as  I  shall  by  any 
future  codicil  give  the  same ; "  and  each  case  was  decided  upon 
that  ground,  2  Atk.  669 ;  14  Ves.  371 ;  3  Ch.  D.  346,  360 ; 
SaUonstall  v.  Sanders^  11  Allen,  468,  462. 

A  gift  to  charitable  or  public  purposes  is  good.  Dolan  v. 
Maedermot,  L.  R.  3  Ch.  676.  But  if  the  trustees  are  author- 
ized to  apply  jor  distribute  it  to  other  purposes  or  persons,  it 
u  void.  Chamberlain  v.  Steams^  Vezey  v.  Jamson^  and  Ellis 
V.  SeUn/y  before  cited. 

The  conclusion  of  the  whole  matter  is,  that,  the  testatrix 
having  given  the  residue  of  her  property  to  her  executors  in 
tmst,  and  not  having  defined  the  trust  sufficiently  to  enable  the 
conrt  to  execute  it,  the  plaintifi^,  being  her  next  of  kin,  is  en- 
titled to  the  residue  by  way  of  resulting  trust. 

Demurrer  overruled. 


See  Olliile  v.  Wells,  infra;  Simpson  v.  Welcome,  ante,  page  348;  Piper 
T.  Monlton,  infta. 
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Piatt  vs.  Siktok. 

[87  Ohio  State,  368.] 
DeYISB  of   all  testator's  PB0PEBT7  IB  A    TEK. 

A  deyiM  by  a  testator  of  all  of  his  property,  of  every  deaeription,  whether  real, 
personal  or  mixed,  after  paying  all  his  just  debts,  is  a  deyiae  of  the  fee,  with- 
out the  aid  of  a  statute  declaring  snch  to  be  the  effect  of  the  deyise. 

Where  there  is  a  de?iBe  in  fee,  with  a  proTiaion  in  the  will, that  in  case  the  deyiaee 
shonld  die  without  leaving  any  legitimate  heirs  of  her  body,  then  the  estaU 
should  go  oyer  to  persons  named,  the  fee  taken  by  the  first  devisee  is  deter- 
minable only  on  the  contingency  of  her  dying  without  leaving  such  heirs  living 
at  the  time  of  her  death.  • 

Ebbob  to  the  Superior  Court  of  Cincinnati. 

The  plaintiff  in  error,  Lacinda  Francis  Piatt,  who  was  the 
plaintiff  below,  is  the  devisee  of  William  Piatt,  whose  will 
bears  date,  March  2,  1832,  and  was  admitted  to  probate  in 
1834.  The  testator  was  the  owner  in  fee  simple  of  the  land  in 
controversy. 

The  dispositive  provisions  of  the  will  are  as  follows : 

^^  I  will  and  bequeath  to  Lucinda  Francis  Piatt,  now  at  the 
school  of  Mrs.  Bjlaqd,  in  this  place,  all  of  my  property  of 
every  description,  whether  real,  personal  or  mixed,  after  pay- 
ing all  my  just  debts ;  excepting,  however,  such  other  bequests 
as  are  hereinafter  named,  viz.:  To  my  nephew,  Daniel  S.  Piatt, 
son  of  my  deceased  brother,  Daniel  Piatt,  my  fowling  piece, 
which  was  presented  to  me  by  Colonel  Riano,  of  the  Spanish 
Royal  Army ;  then  to  my  nephew,  William  Piatt,  son  of  my 
deceased  brother,  Daniel  Piatt,  I  will  and  bequeath  my  sword 
and  pistols,  being  the  same  which  I  used  at  the  siege  of  New 
Orleans ;  these  I  wish  to  have  retained  in  the  family,  if  pos- 
sible ;  my  wearing  apparel  I  will  and  bequeath  to  £.  Demond 
Piatt,  William  Piatt,  and  Daniel  S.  Piatt,  sons  of  my  deceased 
brother,  Daniel  Piatt,  to  be  equally  divided  between  them ; 
and  in  case  the  aforesaid  Lucinda  Francis  Piatt  should  die  with- 
out leaving  any  legitimate  heirs  of  her  body,  then  I  will  and 
bequeath  all  my  property,  of  every  description,  such  as  would 
be  granted  to  her  by  this  will,  unto  Catharine  Wheeler,  £. 
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Demond  Piatt,  William  Piatt,  and  Daniel  S.  Piatt,  children 
and  heirs  of  my  deceajsed  brother,  Daniel  Piatt,  to  be  equally 
divided." 

In  J0I7,  1844,  the  plaintiff  uniting  with  her  hnsband  con- 
veyed, for  the  consideration  of  $3,100,  a  parcel  of  the  real 
estate  devised  to  her,  to  John  C.  Wright,  by  a  deed  in  fee  sim- 
ple, with  full  covenants  of  warranty. 

In  1866,  the  widow  and  heirs  of  Wright,  by  like  deed  con- 
veyed the  same  premises  to  the  defendant,  David  Sinton. 

It  is  charged  in  the  petition,  in  substance,  that  the  plaintiff 
only  in  fact  sold  an  estate  for  and  during  her  life  in  the  prem- 
ises ;  and  that  the  deed  in  fee  simple  was  executed  by  mistake 
and  in  ignorance  of  her  rights.  It  is  also  charged  that  Sinton 
purchased  with  notice  of  her  rights.  The  plaintiff  also  claims 
that  she  took  by  the  devise  only  an  estate  during  her  natural 
life. 

The  court  below  found,  "  that  Ludnda  Francis  Piatt  took  a 
fee  in  the  real  estate  described  in  the  petition,  under  and  by 
the  will  of  her  testator,  William  Piatt,  subject  to  be  defeated 
only  by  her  dying  without  leaving  legitimate  heirs  of  her 
body." 

And  the  court  found  the  other  issues  joined  for  the  defend- 
ants ;  and  rendered  judgment  accordingly. 

On  error,  the  Superior  Court  in  Oeneral  Term  affirmed  the 
judgment ;  and  the  present  petition  in  error  is  prosecuted  in 
this  court  to  reverse  these  judgments. 

Taylor  <k  HoUisterj  for  plaintiff  in  error. 
J.  F.  Baldwin^  for  defendant  in  error. 

WnrrB,  J.  We  find  no  error  in  this  case.  The  construction 
of  the  will  now  in  controversy  is  governed  by  the  decision  in 
Ilih9  V.  Gray,  12  Ohio  St.  320.  That  case  was  decided  in 
1861,  and  has  become  a  rule  of  property  in  this  State,  and  we 
are  not  now  disposed  to  reconsider  it. 

The  will  in  that  case,  as  well  as  the  will  now  in  question, 
was  made  prior  to  the  passage  of  the  act  of  March  3,  1834 
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(1  CnrweD,  145),  which  declared,  in  effect,  that  a  devise  of 
lands,  in  a  will  thereafter  made,  shonld  be  constmed  to  oonvej 
a  fee  simple,  and  that  the  devisee  should  take  all  the  estate 
which  the  devisor  had  in  the  property,  unless  it  appeared  bj 
express  words  or  the  manifest  intent  that  a  lesser  estate  was  in- 
tended. The  decision,  therefore,  in  NUes  v.  Oray^  was  not 
f onnded  npon  that  statute  nor  upon  any  sabseqnent  one  of  like 
effect ;  but  npon  the  terms  of  the  will  as  construed  without  the 
aid  of  such  legislation.  The  language  in  that  case  that  was 
held  to  operate  as  a  devise  of  the  fee  was  ^'  the  remaining  part 
of  my  real  property."  The  language  of  the  devise  in  the  pres- 
ent case  is  "  all  of  my  property  of  every  description,  whether 
real,  personal  or  mixed,  after  paying  all  of  my  just  debts ;"  and 
the  devise  over  to  the  children  and  heirs  of  his  deceased 
brother  is  of  the  same  interest  and  estate  that  was  given  by  the 
will  to  Lucinda,  the  first  devisee. 

The  daim  on  behalf  of  Lucinda  is  that  she  took  only  a  life 
estate.  But  it  seems  to  us,  that  she  took  all  the  estate  and  in- 
terest that  was  subject  to  disposition  by  the  testator,  and  that 
was  liable  for  the  payment  of  his  debts,  subject  to  be  defeated 
on  the  happening  of  the  contingency  named  in  the  will,  when 
the  estate  is  to  go  over  to  the  persons  named  as  the  children 
and  heirs  of  his  deceased  brother. 

The  contingency  upon  which  the  devise  over  takes  effect,  ac- 
cording to  Nilea  v.  Gray^  is  the  death  of  the  first  devisee,  Lu- 
cinda, without  leaving  legitimate  heirs  of  her  body,  or  lineal 
descendants  then  living ;  and  that  until  such  contingency  hap- 
pens the  fee  is  vested  in  the  first  devisee  and  her  grantees. 

Whether  the  devise  over  will  ever  take  effect  cannot  be  de- 
termined until  the  plaintiff's  death  :  but  if  it  should  never  take 
effect,  her  grantee,  Sinton,  will,  according  to  the  principles  de- 
cided in  NUea  v.  Qrat/y  hold  an  indefeasible  estate,  if  the  deed 
to  him  is  valid. 

That  the  deed  is  valid  was  found  by  the  court  below  upon 
the  evidence ;  and  we  see  nothing  in  the  record  to  warrant  as 
in  disturbing  that  finding. 

Judgment  affirmed. 


btrnes  v.  babr.  888 

Bybkeb  vs.  Babb. 

[86  New  York,  210.] 

AFTEBrAOQCTIBKD    SEAL    ESTATE. — EviDENOE    OF    INTENT  TO   PAS0 

UNDER  STATUTE. 

Under  a  atatnte  declaring  that  erery  will  which  in  express  terms  deylMS  or  in 
ciher  terms  denotes  an  intent  to  devise  all  the  testator's  real  estate,  "  shall  be 
eonsfcraed  to  pass  all  the  real  estate  which  he  was  entitled  to  devise  at  the  time 
of  his  death,"  snch  a  will  operates  upon  lands  acquired  after  the  making  of  the 
wilL 

In  the  absence  of  express  words  to  bring  a  devise  within  the  statute,  the  inten- 
tion must  be  found  in  the  words  of  the  will;  it  cannot  be  inferred  from  ex- 
trinsic facta ;  the  words,  however,  as  in  case  of  other  instmments,  may  be  in- 
terpreted in  the  light  of  the  surrounding  circumstances. 

Where  a  testator  gives  in  general  terms  the  residue  of  his  estate  or  property,  and 
there  is  both  real  and  personal  property  upon  which  the  will  may  operate,  the  tes- 
tator does  thereby  manifest  an  intention  to  devise  all  of  his  residuary  real  estate, 
unless  a  more  limited  purpose  is  to  be  gathered  from  other  clauses  of  the  will. 

A  devise  of  the  proceeds  of  lands  directed  to  be  sold  by  tiie  executors  is  a  devise 
of  the  land  within  the  statute,  althoup^h  the  naked  titie  remiuns  in  heirs  until 
a  sale. 

Appeal  from  judgment  of  the  Oeneral  Term  of  the  Su- 
preme Court,  in  the  first  judicial  department,  in  favor  of  de- 
fendant, entered  upon  an  order  made  April  7,  1880,  on  a  case 
fiubmitted  under  sections  1279  and  1281  of  the  Code  of  Civil 
Procedure. 

Plaintiff  contracted  to  sell  to  defendants  certain  lands ;  the 
latter  refused  to  complete  the  purchase  because  of  alleged  de- 
fect of  title. 

The  facts  submitted  were  substantially  these:  In  1867 
Jos^h  Jacobs  died  seized  of  the  lands  in  question,  leaving  a 
will  executed  in  1857,  which,  after  providing  for  the  payment 
of  his  debts,  <fec.,  contained  the  folio  wing,  clauses : 

"  Secondly. — I  give,  devise  and  bequeath  to  my  well-beloved 
wife  all  my  household  and  kitchen  furniture,  jewelry,  plate, 
watches,  wines,  liquors,  stores,  wearing  apparel,  beds,  bedding 
and  linen,  and  all  other  articles  in  our  usual  use  in  our  house- 
hold, and  further,  the  use  of  the  dwelling-house  or  the  rents, 
iflsaes  and  profits  thereof,  during  her  life. 
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"  Thirdly. — All  the  rest,  residue  and  remainder  of  my  es- 
tate I  direct  my  executors  to  invest  and  keep  invested  in  bond 
and  mortgage  on  property  in  the  city  of  New  York,  Brooklyn 
or  Williamsbnrgh  and  the  net  income  derived  therefrom  I  di- 
rect them  to  divide  in  two  equal  parts,  and  pay  the  one-half 
of  such  income  to  my  said  beloved  wife,  and  the  other  half  to 
my  well-beloved  daughter,  Bertha  R.,  daring  their  joint  natural 
lives,  and  upon  the  death  of  either  the  remaining  half  of  the 
income  to  the  survivor,  unless  my  daughter  have  issue,  in  which 
event  the  same  shall  go  to  such  issue,  and  upon  the  death  of 
both,  the  principal  sum  shall  vest  in  children  of  my  daughter, 
if  she  leave  any,  or  if  she  die  without  issue,  then  the  same  shall 
vest  in  my  brothers'  and  sisters'  children  equally." 

The  testator  acquired  the  lands  in  question  after  the  execu- 
tion of  the  will ;  he  left  his  daughter,  said  Bertha  B.,  his  only 
heir-at-law,  who,  claiming  that  her  father  died  intestate  as  to 
said  lands,  conveyed  them  by  warranty  deed,  and  plaintiff 
claimed  under  said  deed  through  various  mesne  conveyances. 

Wm.  Henry  ArrumXy  for  appellant. 

A.  C.  Anderson^  for  respondents. 

Andrews,  J.  The  Revised  Statutes  (2  R.  S.  57,  §  5)  de- 
clare that  ^'  every  will  that  shall  be  made  by  a  testator,  in  ex- 
press terms,  of  all  his  real  estate,  or  in  any  other  terms  denot- 
ing his  intent  to  devise  all  his  real  property,  shall  be  construed 
to  pass  all  the  real  estate  which  he  was  entitled  to  devise  at  the 
time  of  his  death."  This  enactment  changed  the  rule  which 
theretofore  existed,  that  a  devise  could  not  operate  upon  lands 
acquired  by  a  testator  after  the  making  of  the  will  without  a 
re-publication,  however  clearly  such  intent  was  expressed  in  the 
testamentary  instrument.  In  BuUei^8  Case  (3  Co.  80),  this 
doctrine  was  based  upon  a  construction  of  the  Statutes,  32  and 
34  Hen.  VIII,  which  empoweied  persons  "  having  lands,"  etc., 
to  devise ;  and  it  was  held  that  only  such  lands  as  the  testator 
had  at  the  time  of  making  the  will,  were  within  the  purview 
of  those  statutes.     It  is  stated  by  Parker,  Ch.  J.,  in  Ballard 
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v.  Carter  (5  Pick.  112),  that  the  rule  is  founded  on  the  interest 
which  the  law  always  takes  in  heirs.  But,  whatever  may  have 
been  the  reason  for  the  mle,  it  was  thoroughly  settled. 

It  cannot  be  doubted,  however,  that  the  rule,  in  many  cases, 
defeated  the  intention  of  testators.  A  testator  understands 
that  his  will  takes  effect  only  upon  his  death,  and  where  he  in 
terms  devises  all  his  real  property,  the  natural  inference  is  that 
he  refers  to  all  the  real  estate  he  shall  then  own.  Unless 
specially  instructed,  he  would  not  understand  that  a  different 
rale  applied  to  real,  from  that  applied  to  personal  property,  or 
that  a  republication  would  be  necessary  to  pass  after-acquired 
property  of  one  kind  and  not  of  the  other.  The  section  re- 
ferred to  has  abrogated  the  rule  of  the  common  law,  and  it 
enacts  a  new  mle  of  construction,  viz.,  that  words  of  general 
devise  shall  be  construed  to  pass  all  the  real  estate  which  the 
testator  was  entitled  to  devise  at  his  death.  It  is  clear  that, 
to  bring  a  devise  within  the  statute,  the  testator  must  make 
known,  by  words  in  his  will,  his  intent  to  devise  all  his  real 
estate.  His  intention  cannot  be  inferred  from  extrinsic  facts. 
The  statute  requires  that  the  intention  shall  be  shown  by  the 
will.  The  words  used  may  be  interpreted,  as  in  the  case  of 
other  written  instruments,  in  the  light  of  surrounding  circum- 
stances ;  but  the  intention  must,  after  all,  be  found  in  the  words 
of  the  will.  Where  the  will  in  terms  devises  all  the  testator's 
real  estate,  without  limitation,  there  is  no  room  for  construc- 
tion. The  statute  makes  the  devise  to  speak  as  of  the  time  of 
the  testator^s  death,  and  all  his  real  estate,  which  he  then  owns, 
and  could  devise,  is  comprehended  in  the  disposition.  But  the 
statute  may  operate,  although  there  be  no  devise  in  express 
terms,  of  all  the  testator's  real  estate.  The  alternative  lan- 
guage is,  ^'  or  in  any  other  terms  denoting  his  intent  to  devise 
all  his  real  property."  The  construction  of  this  alternative 
clause  is  not  free  from  difficulty.  It  seems  clear,  that  the  legis- 
lature contemplated  a  case  where  the  intent  of  the  testator  to 
devise  all  his  real  property  might  be  indicated,  in  the  absence 
of  the  specific  descriptive  terms  most  usually  employed.  It 
would  not  seem  to  be  necessary,  in  order  to  give  effect  to  the 
alternative  provision,  that  the  ''other  terms"  used  should 
Vol.  n.— 25 
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point  specificallj  to  the  death  of  the  testator,  becanse  all  the 
statute  requires  in  either  case  is,  that  the  will  should  show,  by 
words  de presently  an  intention  to  devise  all  the  testator's  real 
property.  If  this  is  shown,  then  the  statute  makes  the  will 
speak  as  of  the  time  of  his  death.  The  alternative  provision  is, 
we  think,  satisfied,  by  the  use  by  the  testator  of  words  which, 
by  construction  of  law  and  by  usage,  comprehend  real  property, 
althoogh  not  exclusively  applicable  thereto.  It  has  now  become 
an  accepted  canon  of  construction  of  wills,  that  general  words 
are  to  be  taken  to  comprehend  a  subject  which  falls  within 
their  usual  sense,  unless  there  is,  as  said  by  Lord  Eldon,  in 
Church  V.  Mundy  (1 5  Yea  396),  "  something  like  a  declaration 
plain  to  the  contrary."  In  accordance  with  this  rule  it  is  now 
held  (although  contrary  to  some  of  the  earlier  cases),  that  the 
words  **  estate,"  "  property,"  etc.,  used  in  a  residuary  clause, 
are  understood  in  their  ordinary  sense,  and  operate  upon  both 
real  and  personal  estate,  even  when  terms  are  afterward  used 
in  reference  to  the  devise,  more  properly  applicable  to  personal 
property.  (Saumarez  v.  Sauma/reZj  4  My.  &  Or.  331 ;  Mayor 
cf  HamilUm  v.  Hodsdor^  6  Moore's  P.  C.  C.  76 ;  Jackson  v. 
Hmisd,  17  J.  E.  281 ;  1  Jarm.  on  WUls,  721.)  The  general 
sense  of  particular  words  may  be  restrained  by  the  context, 
indicating  that  they  were  used  in  a  limited  sense  or  as  desig- 
nating only  one  species  of  property,  but,  in  the  absence  of  such 
indication,  the  testator  must  be  presumed  to  have  used  them  in 
the  usual  and  larger  sense,  and  effect  is  given  to  them  accord- 
ingly. Where,  since  the  statute,  a  testator  gives  in  general 
terms  the  residue  of  his  estate  or  property,  and  there  is  both 
real  and  personal  property  upon  which  the  will  may  operate, 
the  testator  thereby  manifests  an  intention  to  devise  all  his  real 
estate,  unless  a  more  limited  purpose  is  to  be  gathered  from 
the  other  parts  or  clauses  of  the  will.  We  need  not  decide  in 
this  case  what  construction  would  be  given  to  general  words, 
where  the  testator  owned  no  real  estate  when  the  will  was 
made.  But  where  a  man  makes  a  will,  the  fair  presumption  is 
that  he  intends  to  dispose  of  all  his  property ;  and  if  he  gives 
all  the  residue  of  his  estate,  it  fairly  means  that  he  gives  all 
liis  property,  real  or  personal,  not  otherwise  disposed  of.    The 


BYRNES  V.  BAER.  88T 

Massachoseltts  statute  provides  that  all  after-acquired  intetests 
in  real  estate  shall  pass  by  the  will,  whenever  "  such  clearly 
and  manifestly  appears  by  the  will  to  have  been  the  intention 
of  the  testator ; ''  and  in  Gushing  v.  Aylwin  (12  Mete.  169), 
where  a  testatrix,  who  at  the  time  owned  no  real  estate,  made 
her  will  disposing  of  "aU  my  property,"  in  trust  to  certain 
trustees,  their  executors,  etc.,  it  was  held  that  her  intention  to 
dispose  of  all  the  real  estate  she  owned  at  the  time  of  her 
death,  manifestly  appeared,  and  consequently  that  real  estate 
acquired  by  her  after  the  making  of  the  will,  passed  thereby. 
(See,  also,  Loveren  v.  Lamprey^  22  N.  H.  434.) 

It  only  remains  to  apply  to  the  will  now  in  question,  the 
roles  of  construction  to  which  we  have  adverted.  The  first 
clause  is  immaterial  to  the  present  inquiry.  The  second,  and 
third  clauses,  are  as  follows :  ^^  Secondly.  I  give,  devise  and 
bequeath  to  my  well-beloved  iwife,  all  my  household  furniture 
*  *  *  and  all  other  articles  in  our  usual  use  in  our  house- 
hold, and  further,  the  use  of  my  dwelling-house^  or  the  rents, 
issues  and  profits  thereof,  during  her  life.  Thirdly.  All  the 
rest,  residue  and  remainder  of  my  estate,  I  direct  my  executors 
to  invest  and  keep  invested  in  bond  and  mortgage,  on  prop- 
erty in  the  city  of  New  York,  Brooklyn,  or  Williamsburgh, 
and  the  net  income  derived  therefrom,  I  direct  them  to  divide 
into  two  equal  parts,  and  pay  the  one-half  of  such  income  to 
my  said  beloved  wife,  and  the  other  half  to  my  well-beloved 
daughter.  Bertha  B.,  during  their  joint  natural  lives,  and  upon 
the  death  of  either,  the  remaining  half  of  the  income  to  the 
survivor,  unless  my  daughter  have  issue,  in  which  event  the 
same  shall  go  to  such  issue,  and  upon  the  death  of  both,  the 
principal  sum  shall  vest  in  children  of  my  daughter,  if  she 
leave  any,  or  if  she  die  without  issue,  then  the  same  shall  vest 
in  my  brothers'  and  sisters'  children  equally."  The  testator, 
as  is  inferable  from  the  will,  owned,  at  the  time  the  will  was 
made,  a  dwelling-house.  He  subsequently  acquired  the  land 
now  in  controversy,  and  the  question  is  whether  this  subse- 
qaently-acquired  land  passed  under  the  third  clause  of  the 
will. 

By  the  second  clause  the  testator  devised  to  his  wife  a  life 
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estate  in  the  dwelling-house.  He  died  intestate  as  to  the  re- 
mainder,  unless  it  passed  under  the  third  clause,  and  the  statute 
has  no  application  unless  the  remainder  passed  under  the  devise, 
or  unless  the  legal  title  descended  to  the  heir,  subject  to  a 
power  of  sale  vested  in  the  executors,  and  the  income  and  pro- 
ceeds were  subject  to  the  disposition  of  that  clause,  for  then 
he  would  not  have  devised  in  express  terms  or  by  implication 
all  his  real  estate.  Although  the  statute  speaks  of  a  devise  of 
all  the  real  estate,  as  the  evidence  of  an  intention  to  pass  sub- 
sequently-acquired land,  we  are  of  opinion  that  a  devise  of  the 
proceeds  of  lands  directed  to  be  sold,  although  it  may  leave 
the  naked  title  in  the  heir,  until  a  sale,  is  a  devise  of  the  land 
within  the  statute.  If  the  direction  applies  to  all  the  real 
estate  of  the  testator,  it  unmistakably  exhibits  his  intention  to 
make  a  complete  beneficial  disposition  of  his  whole  property, 
and  brings  the  case  within  the  ^equity  of  the  statute.  We 
think  the  executors  in  this  case,  took  either  the  legal  title  in 
remainder  to  the  dwelling-house,  in  trust  for  the  purposes 
specified  in  the  third  clause,  or  were  vested  with  a  power  of 
sale,  to  be  exercised  in  behalf  of  the  persons  mentioned  therein. 
It  is  unnecessary  to  determine  \^hich  is  the  true  construction, 
although  we  are  inclined  to  the  opinion  that  the  legal  title  in 
trust  was  vested  by  implication  of  law  in  the  executors. 
(Brewster  v.  Striker ^  2  Comst.  19 ;  Leggett  v.  Perkins^  id.  297 ; 
VaU  V.  Vail^  4  Pai.  817.)  It  is  true  that  there  are  no  express 
words  of  devise  in  the  third  clause,  but  this  is  not  essential. 
[O'Tode  V.  Braitme,  3  E.  &  B.  672.)  The  gift  is  of  all  the 
rest,  residue  and  remainder  of  ''  my  estate ;  "  and  these  words, 
by  well-settled  construction,  unless  qualified  by  other  parts  of 
the  will,  comprehend  the  remainder  in  the  dwelling-house  not 
devised  in  the  second  clause,  and  all  other  real  estate  owned  by 
the  testator  at  the  making  of  the  will.  It  is  claimed  that  the 
direction  to  the  executors  to  invest  and  keep  invested,  etc., 
implies  that  the  subject  of  the  gift  in  the  third  clause  was 
money  in  hand,  or  personal  property,  and  not  land.  It  is  true 
that  these  are  somewhat  inapt  words  to  apply  to  land.  If  so 
applied  they  presuppose  a  sale  of  the  land,  and  an  investment 
of  the  proceeds  of  the  sale.    But  a  direction  to  invest  prop- 
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ertj,  coDsisting  of  both  real  and  personal  estate  in  bond  and 
mortgage,  may  be  carried  oat  by  a  sale  of  the  land,  and  fairly 
implies  a  power  of  sale  for  conversion,  in  the  person  to  whom 
the  direction  is  given.  It  is  further  insisted,  that  it  is  un- 
reasonable to  suppose  that  the  testator  intended,  after  giving  a 
life  estate  in  the  house  to  his  wife,  to  give  ber,  in  addition,  one- 
half  of  the  income  from  the  proceeds  of  its  sale.  But  the 
power  of  sale  vested  by  implication  in  the  execntors,  relates  to 
the  remainder  only.  The  intent  of  the  testator  apparently  was, 
to  secure  a  house  for  his  wife  for  life,  and  beyond  this  to  give 
her  one-half  of  the  income  of  his  property,  including  any  in- 
come which  might  arise  from  the  proceeds  of  the  sale  of  the 
remainder  in  the  dwelling-house.  The  case  of  Saumarez  v. 
Saumarez  is  much  like  this,  in  some  of  its  essential  features. 
There,  the  testator  gave  to  his  son  Bichard  (who  was  heir)  his 
freehold  lands,  without  words  of  inheritance,  and  directed  that 
the  residue  of  the  property  he  should 'leave  at  his  death,  be 
divided  between  Bichard  and  his  two  sisters,  in  equal  propor- 
tions, and  that  the  portion  of  the  son  should  be  placed  in  the 
name  of  trustees,  and  the  interest  paid  to  him  during  his  life, 
and  after  his  death  his  share  to  go  to  his  children,  with  power 
to  the  trustees  to  employ  the  interest  for  their  maintenance, 
and  a  portion  of  the  capital  for  their  advancement.  It  was 
claimed  that  the  remainder  in  the  freehold  lands  did  not  pass 
under  the  residuary  clause,  but  descended  to  Bichard  as  heir ; 
and  this  argument  was  sought  to  be  enforced  by  the  consid- 
eration that  the  residuary  clause  referred  to  personal  estate, 
and  that  this  was  indicated  by  the  words  "  interest,"  "  capital," 
"  portion,"  etc.  But  the  point  was  overruled,  and  it  was  held 
that  the  remainder  passed,  and  the  court  refused  to  restrain  the 
effect  of  the  words  "residue  of  ray  property,"  because  the 
subject  of  the  gift  was  subsequently  referred  to  in  terms, 
which  more  appropriately  described  personal  property. 

The  case  before  us  is  not  free  from  difficulty.  The  rule 
that  an  heir  is  not  to  be  disinherited  without  clear  evidence  of 
intention  is  of  less  force  here  than  in  England,  where  it  origi- 
BHted,  because  the  policy  upon  which  it  was  founded  has  not 
been  incorporated  into  our  system.     But,  as  in  all  cases  of  testa- 
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mentary  construction,  the  question  is  one  of  intention,  to  be 
gathered  from  the  will.  The  general  words,  '^  rest,  residue  and 
remainder  of  my  estate,"  clearly  comprehend  real  estate,  and 
show  an  intention  to  pass  all  the  estate,  real  and  personal,  of 
the  testator,  not  before  disposed  of,  and  are  not,  we  think,  re- 
strained or  limited  by  the  doubtfol  indications  dodaced  from 
the  subsequent  language. 

The  judgment  should,  therefore,  be  affirmed. 

All  concur. 
Judgment  affirmed. 


Derlse  Ineludlnir  after-aequlred  property.—In  almost  every  State  in 
the  Uoion  there  is  a  statute  on  the  subject  of  after-acquired  real  estate,  and 
its  disposition  by  will,  similar,  in  essential  particulan,  to  the  Kew  York 
Statute  of  1880. 

The  New  York  Statute  reads:— "Eveiy  will  that  shall  be  made  by  a 
testator,  in  express  terms,  of  all  his  real  estate,  or  in  any  other  terms  denoting 
his  intent  to  devise  all  his  real  property,  shall  be  construed  to  pass  all  the 
real  estate  which  he  was  entitled  to  devise  at  the  time  of  his  death."  8  N. 
Y.  R  S.  (6th  ed.),  58,  §  7;  8  N.  Y.  R  S.  (7th  ed.),  p.  2284.  §  6. 

This  is  in  derogation  of  the  common  law  rule.  A  similar  atatutoiy 
provision  went  into  effect  in  England,  in  1888.    1  Vict  c.  26,  §  24. 

The  common  law  rule,  as  in  force  in  New  York,  prior  to  1890,  is  laid 
down,  and  English  cases  cited,  in  Rogers  v.  Potter,  9  Johns.  812,  and  in 
Van  Eleeck  v.  The  Dutch  Church,  20  Wend.  457.  See.  also.  Van  Alstynev. 
Spraker,  18  Wend.  582,  and  Van  Gortlandt  v.  Kip,  1  Hill,  590. 

In  McNaughton  v.  McNaughton,  41  Barb.  50,  it  is  held  that  where  a 
testator  devises  all  his  real  estate  in  express  and  unambiguous  words,  be 
must  be  decreed  to  have  reference  to  his  estate  as  it  shall  exist  at  the  time 
of  his  death.  He  shall  be  presumed  to  know  the  law,  and  his  plain  words 
are  to  have  their  reasonable  legal  signification;  s.  c.  84  N.  Y.  201. 

In  the  case  of  Lynes  v.  Townaend,  88  N.  Y.  558,  it  is  held  by  Denio,  J.^ 
that  in  the  absence  of  unlimited  terms  in  the  will,  there  must  be  a  sufficient 
expression,  in  adequate  language,  to  enable  the  court  to  see  that  the  testator 
irUendsd  to  operate  upon  his  subsequently  purchased  real  estate.  See,  as  to 
the  same  point.  Youngs  v.  Youngs,  45  N.  Y.  254;  Lent  v.  Lent,  24  Hun,  436. 

A  i^W  executed  before  the  Revised,  Statutes  of  1880  were  passed,  devising 
all  the  testator's  real  estate,  though  the  testator  died  after  the  statutes  took 
effect,  disposes  only  of  such  real  estate  as  the  testator  had  at  the  time  of  the 
execution  of  the  will;  subsequently  acquired  lands,  therefore,  do  not  pass  by 
it.  Livingston  v.  Newkirk,  8  Johns.  Ch.  812;  Parker  v.  Bogardus,  5  N.  Y.  800; 
Ellison  V.  MUler,  11  Barb.  882;  Green  v.  Dikeman,  18  Id.  58a 

In  Pond  V.  Bergh,  10  Paige,  140,  and  in  Havens  v.  Havens,  1  Sandf.  Cb. 
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8S4,  the  will,  though  executed  after  1880,  was  construed  not  to  affect  real 
estate  acquired  subsequently. 

In  Quinn  ▼.  Hardenbrook,  64  N.  T.  88,  the  word  '*  now  "  as  against  the 
heirs  is  construed  to  refer  to  the  date  of  the  will,  and  not  to  the  time  of  the 
testator's  death. 

8ee,aIso,Blaisdel]  ▼.  Hight,  1  Am.  Frob.  R  811 ;  EJmbaU  v.  Ellison,  Id.  S88. 


Evans  vs.  Habdt. 

[76  IndiADS,  687.] 
BaCSDPT  OF  BKNTS  BY  ADHINI8TBAT0B. — ^HlS  LIABILITY  THEBEFOB. 

« 

Bentfl  wliieh  aocme  from  the  real  estate  of  an  intestate,  slier  his  death,  go  to  his 
heirs,  and  not  to  hiB  administrator. 

The  reodpt  by  an  adounistrator,  except  when  otherwise-  specially  proyided,  of 
the  rents,  iasnes  and  profits  of  the  real  estate  of  an  intestate,  accruing  after  hie 
death,  makes  the  administrator  the  trustee  of  the  heirs  and  not  of  the  creditors 
of  the  estate,  but  the  application  of  such  rente,  etc.,  to  the  payment  of  his  de- 
eedentf s  debts  does  not  create  any  claim  against  the  estate  in  favor  of  the  heirs* 
hot  is  a  conversion  of  the  money  in  his  hands,  belonging  to  the  heirs,  for  which 
he  is  personally  liable. 

Fbom  the  S])encer  Circuit  Court. 

C.  L.  Wedding^  for  appellants. 

Q.  L.  Eeinhard,  T.  F,  DeBrvl&r  and  F.  H.  Thomas,  for 
appellee. 

Niblaok,  J.  This  was  a  proceeding,  based  upon  a  claim 
filed  against  the  estate  of  Robert  Graham,  deceased,  by  MoUie 
Evans,  James  Graham  and  John  W.  Graham,  children  and 
only  heirs  at  law  of  the  decedent. 

The  complaint  represented  to  the  court  that  the  said  Rob- 
ert Graham  had  died  on  the  5th  day  of  July,  1874 ;  that  there 
descended  from  him  to  the  plaintiff  six  hundred  acres  of  lands ; 
that  administration  on  the  estate  was  thereafter  granted  to 


392  AMERICAN    PROBATE  REPORTS. 

Joseph  O.  Graham ;  that  the  said  Joseph  O.  Oraham,  as  snch 
administrator,  had  been  permitted  to  receive  the  rents  arising 
from  said  lands,  as  well  as  the  proceeds  of  other  lands  de- 
scended to  the  plaintiffs  from  their  mother,  and  sold  by  their 
gnardian,  and  to  appropriate  such  rents  and  proceeds  to  the 
payment  of  the  debts  against  the  estate,  in  the  belief  that  said 
rents  and  proceeds  would  be  sufficient  to  pay  all  of  such  debts, 
and  to  tliTis  prevent  the  lands  which  had  descended  to  them 
from  their  father,  as  above  stated,  from  being  sold  to  paj  any 
portion  of  the  same ;  that  said  estate  had  proved  to  be  insolv- 
ent ;  that,  by  reason  of  the  insolvency  of  the  estate,  the  plaint- 
iffs, acting  through  their  guardian,  had  permitted  the  rents  and 
proceeds  referred  to  as  above  to  be  applied  to  the  payment  of 
debts  against  the  estate,  under  a  mistake  of  the  facts  constitut- 
ing the  true  condition  of  the  estate.  Judgment  was  conse- 
quently demanded  for  a  repayment  of  such  rents  and  proceeds. 
During  the  progress  of  the  cause,  and  before  it  was  tried, 
Joseph  O.  Graham  resigned  his  trust  as  administrator,  and 
Thomas  R.  Hardy  was  appointed  as  his  successor. 

The  court,  at  the  request  of  the  parties,  made  a  special  find- 
ing of  the  facts,  which,  summarily  stated,  was  as  follows :  That 
Robert  Graham  died  in  Spencer  county,  where  he  resided,  on 
the  5th  day  of  July,  1874,  leaving  the  plaintiffs,  of  the  ages  of 
eighteen,  seventeen  and  fourteen  years,  respectively,  as  his 
only  heirs  at  law,  surviving  him ;  that  the  decedent,  at  the 
time  of  his  death,  was  the  owner  of  four  hundred  acres  of  land, 
situate  in  that  county,  and  under  cultivation,  besides  other 
lands  in  other  places ;  that  Joseph  O.  Graham  was  appointed 
administrator  of  the  decedent's  estate,  on  the  23d  day  of  July, 
1874 ;  that,  at  the  time  of  the  decedent's  death,  a  crop  of  hay 
was  growing  on  the  four  hundred  acre  tract  of  land,  and  ready 
to  be  cut ;  that  the  decedent  had,  prior  to  his  death,  contracted 
with  one  Woollen  to  cut  and  bale  this  crop  of  hay  for  one-half 
thereof  when  baled ;  that  Woollen  commenced  cutting  the  ha}* 
on  the  8th  day  of  July,  and  completed  his  contract  on  the  11th 
day  of  November  following ;  that  the  said  Joseph  O.  Graham, 
as  such  administrator,  took  possession  of  the  decedent's  half  of 
the  hay  thus  baled  by  Woollen,  and  sold  the  same  for  the  sum 
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of  $1,107  80 ;  that  the  said  Joseph  O.  Graham  continued  to 
receive  the  rents  accruing  from  the  four  hundred  acre  tract  of 
the  land  for  the  years  1875,  1876,  1877  and  1878,  and  that 
Hardy,  as  his  successor,  received  such  rents  for  the  year  1879, 
making  an  a^regate  for  all  sach  years  of  the  sum  of  $1,792  34 ; 
that  of  these  rents  the  sum  of  $305  was  paid  over  to  the  guard- 
ian of  the  plaintiffs ;  that  the  plaintiffs  were  the  owners  of  an- 
other tract  of  land,  containing  eighty  acres,  one-third  of  which 
had  descended  to  them  from  their  father,  and  the  remaining 
two-thirds  from  their  mother,  and  for  the  sale  of  which  their 
guardian  procured  an  order  of  sale  from  the  proper  court,  upon 
his  representation  that,  by  selling  the  same  and  applying  the 
proceeds  to  the  payment  of  the  decedent's  debts,  the  sale  of 
the  four  hundred  acre  tract  for  the  payment  of  such  debts 
would  be  prevented ;  that  their  said  guardian  sold  said  eighty 
acre  tract  of  land  for  the  sum  of  $600,  of  which  sum  $500  was 
paid  over  and  applied  in  payment  of  the  decedent's  debts,  $100 
being  paid  over  directly  to  one  of  the  creditors  at  his  request ; 
that  all  of  said  rents  and  proceeds  of  real  estate,  paid  over  as 
above  stated,  were  in  payment  of  preferred  claims  against  the 
estate  of  the  decedent ;  that  no  order  of  court  was  obtained 
authorizing  the  administrator  to  rent  any  of  the  lands  of  the 
decedent,  but  that,  when  the  administrator  received  property 
m  payment  of  rent,  he  obtained  an  order  of  court  for  its  sale 
at  private  sale  before  selling  it ;  that,  on  the  23d  day  of  April, 
1^75,  the  said  Joseph  O.  Graham,  as  administrator,  filed  his 
petition  for  the  sale  of  certain  lands  belonging  to  the  decedent, 
to  pay  debts  against  his  estate,  and  by  such  petition  represented 
to  the  court  that  he  had  rented  the  remaining  real  estate  of  the 
decedent  for  the  year  1875,  and  that  he  believed  the  rents  for 
that  year  would  probably  amount  to  as  much  as  $1,000,  asking 
an  order  that  sueh  rents  should  be  applied  to  the  payment  of 
tbe  decedent's  debts ;  that  the  plaintiffs'  guardian  filed  his  con- 
seat  that  the  lands  described  in  the  petition  might  be  sold  to 
pay  such  debts ;  that  thereupon  the  court  ordered  said  lands  to 
be  sold  by  the  administrator,  adding  ^'  that  he  apply  rents  to 
payment  of  debts  of  said  Bobert  Graliam ; "  that  no  other  order 
was  asked  for  or  obtained  concerning  the  rents  of  the  lands  be- 
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longing  to  the  decedent's  estate ;  that  all  of  said  rents  came 
from  the  four  hundred  acre  tract  of  land ;  that  the  said  Joseph 
O.  Graham  supposed  that  hy  nsing  the  rents,  received  by  him 
as  above  set  forth,  in  the  payment  of  the  debts  against  the  es- 
tate of  the  decedent,  he  conld  prevent  the  sale  of  the  four 
hundred  acre  tract  of  land,  but  that  in  that  supposition  he  was 
mistaken,  as  the  estate  has  since  proved  to  be  insolyent. 

From  these  facts  the  court  came  to  the  following  oonclu- 
sions  of  law : 

First.  That  $400  of  the  proceeds  of  the  sale  of  the  eighty 
acre  tract  of  land  sold  by  the  plaintiffs'  guardian  was  paid  over 
to  the  administrator  of  the  estate  of  Eobert  Graham,  under  a 
mistake  of  fact,  and  that  the  plaintiffs  were  entitled  to  recover 
from  said  estate  two-thirds  of  that  sum ;  that  is  to  say,  $266  66, 
with  interest,  making  the  aggregate  sum  of  $810  65,  to  be  }>aid 
as  a  preferred  claim. 

Second.  That  the  plaintiffs  were  not  entitled  to  recover 
anything  from  said  estate  for  rents  received  by  the  admiuistra- 
tors  from  the  lands  of  which  the  said  Robert  Graham  died 
seized. 

The  appellants,  the  claimants  and  plaintifis  below,  com- 
plain only  of  the  conclusion  of  law,  at  which  the  court  arrived, 
holding  that  the  estate  was  not  liable  for  the  rents  received  by 
the  administrator,  and  applied  by  him  to  the  payment  of  debts 
against  it. 

In  support  of  their  appeal,  they  argue,  first,  that  under  the 
law  the  rents  which  accrued  on  the  four  hundred  acre  tract, 
after  the  death  of  Robert  Graham,  went  to  them  as  his  heirs, 
and  not  to  his  administrator.  It  may  be  regarded  as  the  set- 
tled law  of  this  State,  as  well  as  the  generally  accepted  doc- 
trine of  the  authorities,  that  the  rents  which  accrue  from  the 
real  estate  of  an  intestate,  after  his  death,  go  to  his  heirs,  and 
not  to  his  administrator.  {King  v.  Anderson^  20  Ind.  385 ; 
RuboUom  V.  Morrow^  24  Ind.  202 ;  Hankins  v.  Kimball^  57 
Ind.  42;  Bayntan  y.  The  P.  <&  8.  R.  H.  Co.  4  Cush.  467; 
Haslage  v.  Krugh^  25  Penn.  St.  97;  JFbteatix  v.  Lepage^  6 
Iowa,  123 ;  Smith  v.  Blandy  7  B.  Hon.  21 ;  Stimon  v.  Stinaon^ 
38  Me.  593.) 


EVANS  V.   HARDT.  395 

The  appellants  argue,  secondly,  that  the  provision  of  the 
act  concerning  the  settlement  of  decedents'  estates,  which  re- 
quires the  administrator  to  take  possession  of,  and  to  inven- 
tory, the  ^*  emblements  and  annaal  crops,  whether  severed  or 
not  from  the  land,  raised  by  labor"  (2  B.  S.  1876,  p.  505,  sec. 
34),  do  not  extend  to  and  embrace  uncut  grass  growing  in  the 
meadow,  and  that  hence  the  grass  growing  upon  the  four  hun- 
dred acre  tract  of  land,  at  the  time  of  their  father's  death,  de- 
Bcended  to  them,  and  did  not  go  to  the  administrator  as  per- 
sonal property  constituting  assets  of  the  estate.  Webster  de- 
fines an  ^^ emblement"  to  be  ^'the  produce  or  fruit  of  land 
sown  or  planted ;  the  growing  crops  of  those  vegetable  pro- 
ductions of  the  soil,  such  as  grain,  garden  roots,  and  the  like^ 
which  are  not  spontaneous,  but  require  an  outlay  of  cost  and 
labor  in  one  part  of  the  year,  the  recompense  for  which  is  to 
arise  in  the  shape  of  a  crop  in  another  part  of  the  same  year ; — 
used  especially  in  the  plural.  The  produce  of  grass,  trees,  and 
the  like,  is  not  signified  by  the  term.*^'  This  definition  appears 
to  have  been  carefully  extracted  from  the  text-writers,  and  is 
in  substantial  accord  with  that  given  by  Bouvier  in  his  Law 
Dictionary,  and  by  other  standard  authors.  (Taylor's  Landlord 
and  Tenant,  sec.  534 ;  1  Hilliard's  Beal  Property,  18,  sec  16^ 
4tb  ed. ;  3  Washburn's  Beal  Property,  4th  ed.,  marginal  page, 
599 ;  Banky  etc.  v.  Cra/ry,  1  Barb.  542 ;  Chreen  v.  Armst/rongy 
1  Den.  550 ;  ToUer  on  Executors,  193.) 

The  distinction  between  annual  crops,  merely  vegetable  pro- 
ductions of  the  soil,  raised  by  labor  bestowed  during  the  year, 
and  trees,  fruits  and  grass,  which  are,  to  a  greater  or  less  ex- 
tent, of  spontaneous  growth,  may  be  said  to  be  well  recognized 
and  firmly  established  by  the  authorities.  The  words  ''  emble- 
ments" and  ^^  annual  crops,"  used  in  the  act  concerning  dece- 
dents' estates,  suprCj  do  not,  therefore,  include  uncut  grass 
growing  in  the  field,  which  descends  with  the  land  to  the  heir. 
This  is  the  construction  given  to  that  act  by  Rowland  &  Win- 
ter in  their  Manual  for  Executors  and  Administrators  (see  page 
58,  sec.  172),  and  we  are  unable  to  see  that  any  other  construc- 
tion could  be  fairly  given  to  it  without  palpably  disregarding 
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the  well  recognized  and  firmly  established  distinction  referred 
to  as  abo7e. 

The  appellants  argne,  thirdly,  that  the  administrator,  by 
taking  possession  of  the  growing  crops  upon,  and  by  receiving 
the  rents  of,  the  real  estate  which  descended  to  them  from  the 
intestate,  became  their  trustee,  and  not  the  tmstee  of  the  ered- 
itors  of  the  estate,  and  that,  by  reason  of  the  application  of 
these  growing  crops  and  rents  to  the  payment  of  the  preferred 
claims  against  the  estate,  they,  the  appellants,  became  not  only 
creditors,  but  preferred  creditors,  of  the  estate,  for  the  value  of 
the  growing  crops  and  rents  thus  applied.  The  reception  by 
the  administrator,  except  when  otherwise  specially  provided,  of 
the  rents,  issues  and  profits  of  the  real  estate  of  the  intestate, 
accruing  after  his  death,  makes  the  administrator  the  trustee  of 
the  heirs,  and  not  of  the  creditors,  of  the  estate.  (RdbVs  Ap- 
pedL^  41  Pa.  St.  45 ;  iliU%  v.  Merrymcm^  49  Me.  65 ;  Lucy  ▼. 
Lucy^  55  N.  H.  9 ;  2  Williams'  Executors,  6th  ed.,  bottom  p. 
820,  n ;  McCoy  v.  ScoU^  2  Eawle,  222 ;  Terry  v.  Fergwan,  8 
Porter,  500.) 

But  the  application  by  the  administrator  of  such  rente, 
issues  and  profits  to  the  payment  of  the  debts  against  hin 
decedent's  estate,  does  not  create  any  claim  against  the  estate 
in  favor  of  the  heirs.  This  results  from  the  nature  of  the 
liability  the  administrator  incurs  to  the  heirs  by  receiving 
money  belonging  to  them,  and  from  the  doctrine  recognized 
in  the  cases  of  Rodmam,  v.  Rodman^  54  Ind.  444,  and  Hanki'M 
V.  KimhaU^  57  Ind.  42,  heretofore  cited.  Such  an  application 
by  the  administrator  of  rents,  issues  and  profits  held  by  him 
for  the  heirs,  is  but  an  improper  commingling  of  the  money 
and  business  of  two  estates  at  the  same  time  in  his  hands,  and 
a  consequent  conversion  of  the  money  in  his  hands  belonging 
to  the  heirs,  for  which  he  becomes  personally  liable  to  them. 
The  estate,  as  an  entity,  separate  from  the  administrator,  is  bat 
a  fund,  an  inanimate  thing,  incapable  of  becoming  a  party  to 
such  a  conversion,  and  hence  cannot  be  made  liable  for  it  to 
those  whose  money  has  been  converted  by  the  administrator. 

We  have  not  considered  the  question  as  to  whether  the 
intestate's  contract  with  Woollen,  for  the  cutting  and  baling 
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of  the  crop  of  1874,  amoanted  to  such  a  cooBtrnctive  Beyer- 
ance  of  the  grasB  from  the  laud  as  made  that  crop  assets  in  the 
hands  of  the  administrator,  as  the  facts  couceming  that  con- 
tract are  very  meagerly  stated  in  the  special  finding.  But, 
asBuming  that  contract  to  have  been  a  binding  one  npon  the 
estate,  the  one-half  of  the  baled  hav  to  which  the  decedent 
would  have  become  entitled,  had  •  he  lived,  properly  became 
assets  in  the  administrator's  hands.  Neither  have  we  inquired 
what  effect,  if  any,  the  order  of  court  directing  the  administra> 
tor  to  apply  certain  rents  in  his  hands  to  the  payment  of  debts 
against  the  estate,  may  have  had  as  a  protection  to  the  adminis- 
trator as  between  him  and  the  heirs ;  as,  however  that  might 
be  decided,  no  liability  on  account  of  that  order  can  result 
against  the  estate. 

The  judgment  is  affirmed,  with  costs. 


Oabd  vs.  Albxandbb. 

[48  Connecticot,  492.] 

Bequest  to  wife. — Effect  of  divoboe  fob  heb  hisoonduct. 

Tettator  bequeathed  to  his  wife  A.  "the  sum  of  |400  anniially"  "ont  of  the  in- 
come of  my  estate  dorinii^  her  natural  life  "  to  be  in  lien  and  in  full  discharge  of 
an  right  of  dower ;  and  "  if  she  shall  refuse  to  accept  the  same  in  lieu  of  dower 
then  she  shall  be  entitled  to  have  only  ber  right  of  dower  in  my  estate."  There- 
after he  obtained  a  divorce  from  his  wife  for  her  misconduct,  and  four  years 
later  died,  leaving  a  large  estate.  The  wife,  by  statute,  lost  her  dower  alter 
diyorce.    Held, 

That  the  bequest  was  absolute  and  not  conditional  on  A/s  remaining  testator's 
wife. 

Tliat  the  divorce  did  not  of  itself  revoke  or  annul  the  bequest 

Sim  for  the  construction  of  the  will  of  Luther  D.  Al- 
exander. 
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Testator  died  March  1, 1879,  leaving  a  will  dated^  March, 
1873,  of  which  the  material  portion  is  set  out  in  the  opinion. 

In  Angnst,  1874,  testator  was  divorced  from  said  Amelia 
upon  the  ground  of  ^^  such  misconduct  on  her  part  aa  pemiar 
nentlj  destroyed  the  happiness  of  the  petitioner  and  defeated 
the  purposes  of  the  marriage  relation.'' 

He  left  an  estate  of  about  $120,000,  consisting  of  $72,000 
in  personalty,  and  $48,000  in  real  estate. 

«/.  HaUey  and  C.  E.  SearU^  for  the  defendant  Amelia  F. 
Alexander. 

B,  D.  Hubhard  and  O.  W.  PhiUipSj  for  the  defendants 
other  than  Mrs.  Alexander. 

Caepekter,  J.  This  is  an  application  for  a  judicial  con- 
struction of  the  will  of  Luther  D.  Alexander.  The  second 
clause  of  the  will,  which  is  the  one  in  question,  reada  as 
follows : 

"  I  give  and  bequeath  to  my  wife,  Amelia  F.  Alexander, 
the  sum  of  four  hundred  dollars  annually,  to  be  paid  to  her 
annually  by  my  executor  hereinafter  named  out  of  the  income 
of  my  estate  during  her  natural  life ;  said  annual  payment  of 
four  hundred  dollars  to  be  in  lieu  of  and  in  full  discharge  of  all 
rights,  claims  or  demand  of  dower  on  my  estate ;  and  if  she 
shall  refuse  to  accept  the  same  in  lieu  of  dower,  then  she  shall 
have  and  be  entitled  to  have  only  her  right  of  dower  in  one- 
third  of  my  real  estate." 

The  will  bears  date  and  was  executed  in  March,  1873.  In 
August,  1874,  Luther  D.  Alexander  was  duly  divorced  from 
Amelia  F.  Alexander  on  his  own  petition,  and  died  on  the 
firgt  day  of  March,  1879,  leaving  two  children,  his  heirs  at 
law. 

The  question  now  presented  for  our  consideration  is, 
whether  the  second  clause  in  the  will  was  revoked  by  the 
divorce. 

We  think  the  bequest  is  absolute.  The  words  *'  my  wife" 
are  descriptive  of  the  person,  and  do  not  import  a  condition 
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that  if  she  snrriTeB  him  she  shall  remain  his  wife  until  his 
death.  The  words  which  follow  do  not  change  the  meaning 
and  have  little  force.  They  simply  express  the  testator's  will 
that  she  shall  not  have  the  legacy  and  dower,  instead  of  leav- 
ing it  to  the  implication  of  law  to  the  same  effect.  That  was 
more  satisfactory  to  him,  and  was  donbtless  all  that  he  in- 
tended. 

It  is  a  will  we  are  considering,  and  not  a  contract.  A  be- 
quest requires  no  consideration  to  support  it.  Hence  the  sug- 
gestion that  the  relinquishment  of  dower  was  in  the  nature  of 
a  consideration  for  the  bequest  has  no  special  force.  It  is  true 
that  by  accepting  the  bequest  she  would  thereby  have  relin- 
quished her  right  of  dower  if  she  had  had  such  right,  and  by 
electing  to  take  dower  she  would  have  waived  her  right  to  the 
bequest ;  but  that  does  not  make  the  one,  in  a  legal  sense,  a 
consideration  for  the  other.  Motives  or  reasons  for  doing  an 
act  are  quite  distinguishable  from  a  legal  consideration  essential 
to  the  validity  of  an  act. 

The  counsel  for  the  heirs,  however,  insist  that  she  must  not 
only  be  willing  but  able  to  relinquish  her  right  of  dower ;  that 
is,  that  she  must  actually  have  such  right  at  the  time  of  her 
husband's  death.  No  such  condition  is  expressed  in  the  will, 
and  the  words  used  do  not  imply  one.  They  afford  slight  if 
any  evidence  that  such  a  condition  was  in  his  mind.  If  he 
had  intended  it  apt  words  to  express  such  an  intention  would 
donbtless  have  been  employed.  In  the  absence  of  such  words 
we  must  infer  that  he  had  no  such  intention. 

But  it  is  contended  that  the  divorce  by  operation  of  law 
revoked  his  bequest.  No  case  is  cited  in  support  of  this  posi- 
tion, and  we  are  not  aware  that  any  exists.  It  may  be  true 
that  the  divorce  divested  the  wife  of  all  those  executory  prop- 
erty rights  which  had  no  basis  but  tlie  coverture ;  but  that 
hardly  reaches  this  case,  for  here  the  right  rests  mainly,  not 
upon  coverture,  but  upon  the  will ;  and  it  cannot  be  said  that 
coverture  was  the  sole  motive  or  inducement  to  the  will. 
After  that  was  taken  away  it  still  remained  true  that  she  had 
been  his  wife,  and  that  she  was  the  mother  of  his  children.  It 
is  hardly  credible  that  any  man  of  ordinary  sensibilities  would 
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desire  to  leave  her  destitute.  Add  to  this  the  further  facts, 
which  exist  in  this  case,  that  the  testator  was  possessed  of  a 
large  estate,  that  the  provision  made  for  the  wife  was  a  mere 
pittance,  and  that  he  lived  nearly  five  years  after  the  divorce, 
making  no  change  in  his  will,  and  the  conclusion  is  well  nigh 
irresistible  that  he  did  not  intend  to  deprive  his  former  wife  of 
the  provision  he  had  made  for  her.  There  is  not,  therefore, 
sufficient  reason  for  presuming  that  the  testator  intended  by 
procuring  the  divorce  to  revoke  the  legacy  to  her;  and  these 
considerations  are  cogent  reasons  why  we  should  not  hold,  as 
matter  of  law,  that  the  divorce  revoked  the  legacy. 

Moreover,  the  analogies  of  the  law,  so  far  as  there  are  auy, 
are  against  it.  The  death  of  the  wife  during  the  lifetime  of 
the  testator  defeats  the  legacy,  because  it  then  lapses  as  iu 
ordinary  cases.  The  dissolution  of  a  corporation  legatee  has 
the  same  effect.  In  these  cases  the  objects  of  the  testator's 
bounty  cease  to  exist  before  the  will  takes  effect.  In  this  case 
she  survives  and  is  capable  of  taking.  A  more  analogous  case 
is  that  of  marriage ;  and  it  is  now  well  established  that  mar- 
riage alone  will  not  revoke  a  will  previously  made.  In  order 
to  have  that  effect  there  must  be  coupled  wii;h  it  the  birth  of  a 
child  or  children. 

We  think  the  second  clause  of  the  will  is  operative,  and  tbe 
Superior  Court  is  so  advised. 

In  this  opinion  the  other  judges  concurred. 
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Hawkins  vs.  Hawkins, 

[64  Iowa,  448.] 

WiFB  OF  LEGATEE  AS  SUBfiORIBINO   WITNBBS. 
The  wife  of  a  legatee  is  a  competent  subscribing  witness. 

Testator  Samuel  Hawkins  by  his  will  directed  that  his 
estate  be  divided  between  J.  C.  Hawkins,  W.  H.  Hawkins  and 
Mary  E.  Barton,  his  brothers  and  sister. 

The  will  was  witnessed  by  W.  H.  Hawkins,  T.  C.  Hawkins, 
the  wife  of  J.  C.  Hawkins  and  Isaac  Van  Gilder,  the  executor 
therein. 

MUcJuU  i&  Penickj  for  appellant. 

J,  a,  Hurfordj  for  appellees. 

KoTHBooK,  J.  W.  H.  Hawkins  was  directly  interested  in 
the  will  as  a  legatee,  and  being  a  subscribing  witness  thereto 
he  could  derive  no  benefit  therefrom,  unless  there  were  two 
other  competent  and  disinterested  witnesses.  Section  2327  of 
the  Code  provides  that  "  no  subscribing  witness  to  any  will  can 
derive  any  benefit  therefrom  unless  there  be  two  disinterested 
and  competent  witnesses  to  the  same." 

The  only  question  to  be  determined  then  is,  was  T.  C.  Haw- 
kins, the  wife  of  W.  H.  Hawkins,  a  disinterested  and  com- 
petent witness  ?  That  she  was  a  competent  witness  in  the  gen- 
eral sense  cannot  be  disputed.  By  section  3636  of  the  Code  it 
is  provided  that  "every  human  being  of  suflScient  capacity  to 
understand  the  obligation  of  an  oath  is  a  competent  witness  in 
all  cases,  both  civil  and  criminal,  except  as  herein  otherwise 
declared."  A  married  woman,  then,  is  a  competent  subscrib- 
ing witness  to  a  will.  She  is  not  within  any  of  the  exceptions 
contained  in  the  Code.  If  it  be  said  that  she  is  not  competent 
to  ^tablish  that  part  of  the  will  which  makes  her  husband  a 
legatee,  the  answer  is,  by  section  3641,  the  husband  or  wife  are, 
in  all  civil  and  criminal  cases,  competent  witnesses  for  each 
other. 

Vol.  U.— 26 
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Is  the  wife  a  disinterested  witness?  No  person  offered  as  a 
witness  is  incompetent  by  reason  of  his  interest  in  the  event 
of  the  action  or  proceeding,  except  in  certain  cases.  Code, 
§  3638.  This  section  is  qualified  by  section  2327,  which  re- 
quires that  a  legatee  or  devisee,  who  is  a  subscribing  witness 
to  a  will,  can  derive  no  benefit  therefrom  unless  there  be  two 
disinterested  and  competent  subscribing  witnesses.  Our  stat- 
ute nowhere  defines  the  interest  which  disqualifies  a  witness. 
See  the  general  statute  upon  the  subject.  No  such  definition 
was  necessary,  because,  as  we  have  seen,  interest  does  not,  in 
general,  disqualify.  We  are,  then,  to  inquire  whether,  under 
the  common  law,  modified  by  our  statute  making  the  wife  a 
competent  witness,  has  she  such  an  interest  in  the  legacy  given 
by  the  will  to  her  husband  as  to  exclude  her  as  a  witness?  In 
1  Greenleaf  on  Evidence,  sec.  386,  it  is  said :  "  This  disqualify- 
ing interest,  however,  must  be  some  legal,  certain,  and  imme- 
diate interest,  however  minute,  either  in  the  event  of  the  cause 
itself  or  in  the  record  as  an  instrument  of  evidence  in  support 
of  his  own  claims  in  a  subsequent  action.  It  must  be  a  legal 
interest,  as  distinguished  from  the  prejudice  or  bias  resulting 
from  friendship  or  hatred,  or  consanguinity,  or  any  other  do- 
mestic or  social,  or  any  official  relation,  or  any  other  motives 
by  which  men  are  generally  influenced ;  for  these  go  only  to 
the  credibility    *     *    *." 

Again,  in  section  390,  it  is  said :  "  The  true  test  of  the  in- 
terest is,  that  he  will  either  gain  or  lose  by  the  direct  legal 
operation  and  effect  of  the  judgment  *  *  *.  It  must  be  a 
present,  certain  and  vested  interest,  and  not  an  interest  uncer- 
tain, remote  or  contingent."  See,  also.  Cutter  v.  Fanning^  2 
Iowa,  580. 

We  think  that  by  these  rules  the  wife  was  a  disinterested 
witness.  She  had  no  present,  certain  and  vested  interest  in 
the  legacy  given  to  her  husband.  It  was  remote  and  contin- 
gent. It  will  be  observed  that  this  is  not  a  devise  of  real 
estate.  The  will  contemplates  that  whatever  real  estate  there 
may  be  shall  be  sold  to  pay  the  legacies.  Now  the  wife  has  no 
present,  vested  interest  in  such  a  legacy  to  the  husband.  It  is 
his  own  to  dispose  of  at  his  pleasure,  and  there  are  many  con- 
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tingeDcies  which  may  intervene  to  prevent  the  wife  from  ever 
acquiring  any  part  of  it. 

We  think  the  wife  was  a  competent  and  disinterested  wit- 
ness, and  that  the  court  erred  in  excluding  her  testimony  as 
applicable  to  the  legacy  of  her  husband. 

Reversed. 


See  Stewart  v.  Harriman,  1  Am.  Prob.  R  05;  Bmalley  v.  Smalley,  Id.  686. 


Lb  Feybe  vs.  Toolb. 

[84  New  York,  96.] 

Legacy,  when  ohabge  on  beal  estate. 

Testator,  after  directiog  the  payment  of  bis  debts  and  fbneral  expenses,  and  after 
giring  a  series  of  legacies,  gave  the  residue  of  his  estate,  real  and  personal,  to 
bis  wife.  Then  followed  this  clause :  "  and  I  authorize  my  executors,  after 
paying  my  just  debts  and  funeral  expenses,  to  pay  oyer  to  my  wife  $6,000  in 
cash  out  of  the  bequeath  to  her  and  before  any  of  the  other  bequeaths  are  paid 
off."  The  executors  were  authorised  and  directed  to  sell  and  dispose  of  aU  of 
the  real  and  personal  estate,  with  power  to  resenre  certain  parcels  of  real 
estate  until  prices  specified  could  be  obtained  therefor.  In  an  action  to  obtain 
a.construction  of  the  will,  htid,  that  the  intent  of  the  testator  was  to  charge  the 
payment  of  the  legacies  upon  the  real  estate;  also,  that  the  gift  to  the  wife  was 
in  lien  of  dower. 

Appeal  from  a  judgment  of  the  Supreme  Court  at  General 
Term,  affirming  a  judgment  entered  at  Special  Term. 

The  action  was  brought  by  plaintiffs,  as  executors  of  the 
will  of  William  S.  Toole,  to  obtain  a  construction  of  such  will. 

The  testator  directed,  "  after  the  payment  of  all  my  just 
debts  and  funeral  expenses,  I  give  and  bequeath  to  my  sister 
Jane  the  annual  interest  on  the  sum  of  $12,000  during  her  life- 
time, my  executors  or  executor  to  invest  that  amount,  and  the 
interest  thereon  applied  for  her  support  during  life." 
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Numerous  legacies  of  different  suras  of  money  were  then 
given,  followed  by  the  following  clauses : 

"  And  I  give  and  bequeath  to  my  wife  Eliza  Priscilla  all 
the  rest  and  residue  of  my  real  and  personal  estate ;  and  in- 
eluding  the  amount  which  is  reserved  for  my  sister  Jane's  sup- 
port during  life,  and  which  amount,  after  the  death  of  said 
sister,  is  for  my  wife  or  her  heirs. 

"  And  I  authorize  my  executors,  after  paying  my  just  debts 
and  funeral  expenses,  to  pay  over  to  my  wife  the  feum  of 
$5,000  in  cash  out  of  the  bequeath  to  her,  and  before  any  of 
the  other  bequeaths  are  paid  off. 

"And  I  do  hereby  appoint  niy  brother-in-law,  Benjamin 
D.  Le  Fevre,  and  Captain  Peter  E.  Le  Fevre,  both  of  New 
Kochelle,  Westchester  county,  to  be  the  executors  of  this  my 
last  will  and  testament,  and  in  case  either  of  them  should  de- 
cline, then  I  appoint  Dr.  John  Conway,  of  the  city  of  New 
York,  in  their  place  to  carry  this  will  into  execution,  and  do 
hereby  request  and  empower  them,  or  whichever  of  them  shall 
assume  the  execution  of  this  my  last  will,  to  proceed  and  dis- 
pose of  all  my  real  and  personal  estate,  which  is  situate  in  New 
Rochelle  and  Mamaroneck,  Westchester  county  and  State  of 
New  York,  and  in  Newark,  State  of  New  Jersey,  and  in  Barry 
and  Clinton  counties.  State  of  Michigan ;  and  I  authorize  my 
executors  to  reserve 'the  property  on  which  I  reside  until  such 
time  as  it  can  be  sold  for  not  less  than  $30,000  dollars  in  cash, 
or  its  equivalent.  And  also  the  property  in  Huguenot  Park 
and  town  of  Mamaroneck,  at  from  $12,000  to  $15,000  each. 
And  request  my  executors,  or  whichever  shall  assume  the 
execution  of  this  my  last  will,  to  proceed  with  due  diligence  in 
realizing  my  personal  estate,  as  well  as  the  real  estate,  with 
the  exceptions  named.  And  give  them  power  to  sell  and  con- 
vey ray  real  estate  and  give  good  and  suflB^ient  deeds  therefor." 

The  court  found  the  value  of  the  testator's  personal  estate 
at  his  death  to  be  $20,000,  and  that  he  did  not  at  the  date  of 
the  will  possess  sufficient  personal  estate  to  pay  his  debts  and 
the  legacies. 

S.  F,  Cowdrey^  for  appellant. 
Clwrk%on  If.  Potter^  for  respondent. 
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FoLOER,  C.  J.  We  think  that  the  testator  intended  to 
charge  the  payment  of  the  legacies  upon  his  real  estate.  All 
things  in  the  will  combine  to  show  that  intention. 

After  giving  direction  to  pay  his  debts  and  funeral  ex- 
penses, he  gives  a  series  of  legacies,  which  are  not  unnatural  in 
the  objects  of  them.  He  then  authorizes  his  executors,  after 
paying  debts  and  f  nneral  expenses,  to  pay  a  sum  certain  to  his 
wife  in  cash,  but  to  pay  it  out  of  the  "  bequeath  "  to  her.  By 
that  word  he  means  that  which  he  has  given  to  her  in  another 
part  of  the  will.  That  which  he  has  thus  given  to  her  is  the 
rest  and  residue  of  his  real  and  personal  estate. 

If  the  $5,000  is  to  be  paid  to  her  out  of  that  gift,  does  it 
not  seem  a  giving  twice  of  the  same  gift,  and  an  unmeaning 
thing  ?  It  would  clearly  seem  so,  but  for  the  clause  that  goes 
with  it,  that  this  sum  of  $5,000  is  to  be  paid  before  any  other 
of  the  bequests  are  paid  off. 

This  deferring  of  the  other  bequests  until  tlie  payment  of 
the  $5,000  has  no  significance  unless  the  other  bequests  are  to 
be  paid  from  the  same  fund  as  the  $5,000  to  the  wife.  What 
is  that  fund  ?  It  is  the  rest  and  residue  of  the  real  and  per- 
sonal estate.  That  rest  and  residue  is  all  that  the  testator  gave 
his  wife ;  it  is  only  from  that  rest  and  residue  that  the  $5,000 
is  to  be  paid.  As  it  is  to  be  paid  therefrom  before  the  other 
bequests  are  paid  off,  it  cannot  have  been  meant  otherwise,  but 
that  they  were  to  be  paid  therefrom  also,  though  not  until  after 
the  $5,000  were  paid  to  the  wife.  The  power  to  proceed  and 
dispose  of  all  the  real  and  personal,  the  request  to  proceed  with 
due  diligence  in  realizing  the  personal  as  well  as  the  real 
estate,  and  the  power  to  sell  and  convey  his  real  estate,  indicate 
the  intention  of  the  testator  that  the  executors  should  come 
into  the  possession  of  a  fund  for  some  purpose.  It  could  not 
have  been  for  the  purpose  of  paying  the  avails  of  the  real 
estate  over  to  the  widow  only,  for  if  the  real  estate  is  not 
charged  with  the  payment  of  legacies,  and  is  left  to  her  unin- 
cumbered thereby,  she  could  sell  and  take  the  avails  as  well  as 
the  executors  could  sell  and  pay  them  to  her.  It  could  not 
have  been  to  raise  money  to  pay  debts,  etc.,  for  there  was 
clearly  enough  personal  estate  for  that.     There  is  but  one  other 


406  AMERICAN  PROBATE  REPORXa 

purpose  to  be  found  in  the  circumstances  of  the  testator,  and 
that  is  to  raise  a  fund  for  the  support  of  his  sister,  to  pay  the 
widow  the  $5,000  for  her,  and  to  pay  off  the  other  l^acies. 

We  have  so  lately  discussed  this  general  subject  in  varying 
states  of  facts,  and  differing  provisions  of  wills,  that  we  need 
not  re-state  principles  here.  (See  Taylor  v.  Dodd^  58  N.  Y. 
335 ;  Ealhfieiach  v.  Kalbfleischy  67  id.  354 ;  Bevan  v.  Cooper^ 
72  id.  638.) 

There  is  no  prohibition  as  is  claimed  upon  the  sale  of  por- 
tions of  the  real  estate.  There  is  a  permission  to  reserve  until 
a  certain  price  is  offered.  The  direction  to  sell  is  somewhat 
peremptory.  The  testator  thought  it  needful  to  abate  its  tone. 
He  therefore  gave  authority,  not  command  or  direction,  to 
reserve  portions  for  the  offer  of  a  price  named. 

The  widow  has  not  lost  her  right  of  dower  in  the  kndB, 
nor  has  it  been  taken  away.  The  testator  has  given  her  what 
he  thought  would  be  better  than,  or  as  well  as,  dower.  If  she 
is  not  of  that  mind,  she  can  reject  the  gift  and  take  the  dower 
that  the  law  gives.  The  testator's  evident  intent  was  that  his 
gift  should  be  in  lieu  of  dower,  if  the  gift  was  taken  by  his 
widow. 

We  think  that  the  legal  questions  arising  in  the  snit  were 
well  disposed  of  in  the  courts  below. 

The  judgment  should  be  affirmed. 

All  concur. 
Judgment  affirmed. 


See  Hoyt  ▼.  Hoyt,  anU,  page  818. 
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Woodruff  vs.  Young. 

[48  Michigan,  648.J 

Administration  of  estates  in  different  jurisdictions. — Mul- 
tifariousness OF  BILL  FOR  ACOOUNTINO. 

Where  certain  tribanals  hare  aoqatred  jarisdicdon  over  an  eetate  and  its  repre- 
sentatiTe  within  their  territory,  the  repreeentatiye  is  bound  to  aocoont  to  them 
only  for  all  assets,  and  the  courts  of  other  States  cannot  interfere. 

A  bill  is  mnltifiirions  that  seeks  to  compel  accounting  as  to  the  management  of  an 
estate,  and  to  enforce  complainant's  right  as  devisee,  and  which  charges  the 
exeentriz  with  fraud  in  obtaining  from  complainant  a  deed  of  property,  and  a 
eo^efendant  with  individual  frauds. 

Appeal   from   Jackson.     Bill   for  accounting  and   other 
relief. 

c/1  C.  Lowell  and  Thomas  A.  Wilson,  for  complainant. 

John  D,  Oonely  and  Alfred  Lucking,  for  defendant. 

Graves,  J.  This  is  an  appeal  in  equity  against  the  allow-* 
ance  of  a  general  demurrer  and  dismissal  of  the  bill.  The 
question  whether  the  appearance,  which  was  expressed  as  being 
for  no  other  purpose  than  to  dispute  the  jurisdiction,  did  or  did 
not  admit  it,  is  hardly  worth  discussing.  If  the  substantial 
matter  of  the  bill  was  manifestly  improper  for  the  cognizance 
of  the  court,  an  appearance  by  solicitor,  made  expressly  for  the 
exclusive  purpose  of  submitting  the  objection  by  demurrer, 
could  not  render  the  matter  proper. 

The  complainant  sets  up  that  until  June,  1857,  her  father, 
James  Young,  together  with  her  mother  Elizabeth  and  herself, 
and  her  sister  Mary  L.,  and  her  brother  James  A.  Young,  re- 
sided in  the  county  of  Livingston  in  the  State  of  New  York, 
where  her  father  owned  a  large  real  and  personal  estate ;  that 
he  then  and  there  died,  leaving  a  will  by  which  he  gave  her 
mother  an  equal  one-third  of  the  entire  property,  and  the  resi- 
due in  equal  parts  to  herself,  her  brother  and  sister,  and  ap- 
pointed her  mother  sole  executrix;  that  the  will  was  duly 
established  in  the  Surrogate's  Court  for  the  county  of  Living- 
ston, and  its  execution  duly  committed  to  her  mother  as  sole 
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executrix  by  the  usual  letters  testamentary,  and  that  she  ^^  en- 
tered upon  the  discharge  of  her  duties  as  such  executrix,  and 
has  continued  to  act  as  such  from  thence  hitherto;"  that  up  to 
November,  1863,  the  family,  including  complainant,  lived 
together  in  Livingston  county  and  used  the  estate  in  common, 
the  executrix  exercising  full  control  and  having  the  entire 
management ;  that  complainant  then  married  her  present  hus- 
band, Charles  P.  Woodruff,  and  with  him  removed  from  the 
estate,  and  some  years  later  established  a  residence  here,  and 
that  she  now  lives  in  Jackson  ;  that  in  1870  her  sister  married 
Seth  N.  Hedges,  an  attorney-at-law,  and  that  he,  together  with 
his  wife  and  the  executrix,  have  continued  to  reside  in  New 
York ;  that  the  estate  is  still  unsettled  and  her  full  share  not 
yet  paid,  whilst  her  right  to  anything  further  is  denied ;  that 
her  brother-in-law  Hedges  has  obtained  a  complete  ascendancy 
over  her  mother,  and  holds  entire  dominion  over  the  estate 
and  refuses  to  recognize  complainant's  right,  and  that  no  ac- 
counting with  her  has  been  had  or  any  settlement  with  her 
effected.  She  expressly  declares  that  she  files  the  bill  '^  against 
the  said  Elizabeth  Young  and  one  Seth  N.  Hedges,  as  defend- 
ants herein  to  compel  them,  and  each  of  them,  to  account  to 
and  with  her  in  relation  to  their  management  of  said  estate,  and 
to  enforce  and  recover  her  rights  as  devisee  and  legatee  under 
the  said  last  will  and  testament." 

But  the  bill  does  not  stop  with  the  complaints  referred  to. 
It  introduces  separate  transactions,  and  charges  complainant's 
mother  with  fraudulent  practice  in  obtaining  a  deed  from  com- 
plainant of  property  in  Dexter,  and  also  charges  her  brother-in- 
law  Hedges  with  distinct  and  individual  frauds  upon  her. 

It  is  quite  unnecessary  to  descend  to  particulars  and  repeat 
the  statements  found  in  the  bill.  That  the  case  it  presents,  so 
far  as  it  exhibits  anything  definite,  is  one  the  court  cannot  tol- 
erate, is  extremely  plain.  In  the  first  place,  it  undertakes  to 
combine  incongruous  matters  of  complaint,  and  is  strictly  ex- 
posed to  the  charge  of  being  multifarious ;  and  moreover,  in 
addition  to  the  blending  of  distinct  and  independent  griev- 
ances, it  has  the  vice  of  misjoinder  of  defendants.  The  sep- 
arate individual  frauds  of  the  executrix  and  of  her  son-in-law. 
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if  capable  of  investigation  in  the  same  case  with  the  demand  for 
an  accoanting,  are  not  compatible  with  each  other  for  joint  liti- 
gation. Neither  the  executrix  nor  Hedges  is  a  proper  defend- 
ant in  respect  to  the  frand  of  the  other,  and  it  is  not  apparent  that 
the  state  of  facts  would  justify  the  joinder  of  Hedges  in  the  case 
for  an  accounting  by  the  executrix.  But  beyond  these  difficul- 
ties, the  leading  purpose  of  the  bill  is  wholly  inadmissible. 

The  only  authority  competent  to  deal  with  the  administra- 
tion of  tliQ  estate,  in  view  of  its  situation  and  that  of  the  rep- 
resentative, is  that  of  the  courts  of  New  York.  The  estate  and 
the  representative  are  there,  and  within  the  scope  of  the  au- 
*  thority  of  her  tribunals,  one  of  which  has  gained  and  holds  law- 
ful cognizance ;  and  it  is  to  her  tribunals  that  the  executrix  is 
exclusively  bound  to  account  for  all  the  assets,  and  no  foreign 
tribunal  under  the  circumstances  disclosed  has  any  right  to  in- 
terfere. Spoon  V.  Baxter^  31  Mich.  279 ;  Vaughan  v.  Northupy 
15  Pet.  1,  and  authorities  cited  by  defendants'  counsel. 

Many  reasons  might  be  cited.  Once  admit  the  right  of  in- 
terference in  such  a  case  at  the  instance  of  a  single  claimant, 
and  the  consequence  follows  that  every  foreign  jurisdiction 
having  a  resident  able  to  set  up  a  claim  may  intervene  at  the 
same  time  and  assume  the  right  to  supervise  the  administra- 
tion, and  require  accounting  and  settlement  according  to  its 
own  views.  Any  number  of  intervening  claimants  may  be 
reaching  out  at  the  same  time,  through  as  many  different  tri- 
bunals, for  the  exclusive  supervision  and  winding  up  of  the  ad- 
ministration or  some  part  of  it,  and  each  entitled  equally  with 
every  other.  A  bare  reference  to  some  of  the  possible,  and  in- 
deed probable  consequences,  is  sufficient  to  expose  the  erro- 
ueousness  of  the  claim. 

The  charge  against  Hedges,  of  having  used  complainant's 
money  to  buy  land  in  Jackson  county  in  his  name,  if  sufficient 
to  answer  any  purpose  by  way  of  statement  of  a  cause  of  action 
in  equity,  is  confined  to  Hedges,  and  does  not  touch  Mrs. 
Young.     It  is  not  necessary  to  add  more. 

The  decree  is  right,  and  must  be  affirmed  with  costs. 

The  other  justices  concurred. 


See  Price  ▼.  Mace,  1  Am.  Prob.  R  78. 
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SooTT  VS.  Fink. 

[46  Michigan,  241.J 

Beyiyal  of  revoked  will  by  oanceluno  later  will. 

A  will  18  not  reviyed  by  th^  destruction  of  a  snbseqaent  will  whon  the  latter  or 
any  intermediate  will  had  contained  a  claose  reyoldng  All  former  wills. 

Appeal  from  probate. 

«/.  C  Shields  and  ZT.  P.  ffendersarij  for  plaintiffs  in  error. 

M.  V.  <&  R.  A.  Montgomery^  for  defendants  in  error. 

Grayes,  J.  Sarah  Scott  propounded  for  probate  an  instru- 
ment purporting  to  be  the  last  will  of  her  father  John  Fink. 
Opposition  was  made  by  John  Fink,  the  half  brother,  and  by 
Mary  Fink,  decedent's  widow,  and  the  step-mother  of  said  John 
and  Sarah.  The  Court  of  Probate  admitted  the  instrument  a& 
decedent's  last  will,  and  the  contestants  appealed  from  the  de- 
cision. An  issue  seems  to  haYe  been  made  up  in  the  Circuit 
Court,  but  the  record  fails  to  explain  its  shape.  Enough  ap- 
pears to  indicate  that  proponent  affirmed  the  instrument  in 
question  as  the  last  will  of  the  deceased  John  Fink,  and  that 
the  contestants  alleged  rcYOcation  by  means  of  a  later  will. 
The  form  giYen  to  the  alteration  is  not  important,  becanse  it  is 
manifest  no  one  was  misled.  The  contest  was  before  a  jnrj 
and  they  decided  against  proponent,  and  she  then  brought 
error. 

The  surrounding  facts  are  not  disputed.  At  the  time  of 
his  death  the  decedent  had  been  three  times  married.  The 
contestant  John  was  a  child  by  the  first  wife,  and  the  propo- 
nent Sarah  a  child  by  the  second.  There  was  no  issue  by  the 
third.  In  1869  the  decedent  removed  with  the  second  wife 
and  their  daughter  Sarah  to  Williamston  in  Ingham  county, 
and  there  established  his  residence  on  a  small  place  of  between 
seventeen  and  eighteen  acres,  the  family  consisting  of  the 
three.     His  entire  estate  was  worth  something  mere  than 
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$10,000,  and  was  all  pergonal  except  the  little  farm  place  just 
mentioned.  Soon  after  he  took  up  his  residence  in  Williams- 
ton,  and  on  the  15th  of  November,  1870,  he  made  and  pub- 
lished the  will  sought  to  be  established.  He  brought  it  home 
from  some  place  after  it  had  been  drawn  and  executed,  and  de- 
livered it  to  hid  wife,  who  read  it,  and  then  passed  it  to  her 
daughter,  the  proponent,  to  take  care  of.  After  providing  for 
the  payment  of  debts  and  expenses  it  purported  to  give  hia 
Bon,  the  contestant  John,  $300,  and  all  the  remainder  of  hia 
property  to  his  then  wife,  Anna  Fink,  for  life,  and  remainder 
in  fee  to  his  daughter,  the  proponent  Sarah. 

He  appointed  proponent's  mother,  Anna,  sole  executrix. 
He  subsequently  made  another  will  containing  similar  pro- 
visions. It  was  executed  within  a  year  or  less  after  the  first. 
The  first  will  fixed  the  time  for  payment  of  the  legacy  to  Joh!> 
at  two  years  after  the  testator's  death,  and  the  second  one  ex- 
tended the  time  to  three  years,  and  also  stated  by  way  of  ex- 
planation for  not  giving  more  to  John,  that  the  testator  had 
previously  helped  him.  The  second  will  differed  in  no  other 
respect  from  the  first. 

September  1st,  1875,  Anna  Fink,  proponent's  mother,  died. 
Shortly  after  th^t  event  decedent  made  and  published  a  third 
will.  It  was  drawn  by  Mr.  Smith,  and  the  scheme  was  altered 
to  meet  the  change  which  had  taken  place.  The  decedent  took 
it  home  and  showed  it  to  his  daughter,  the  proponent,  and  she 
read  it,  and  he  placed  it  among  his  private  papers.  And  on 
that  occasion  he  burned  the  second  will.  *  His  daughter,  the 
proponent,  was  named  executrix  in  the  third  will.  There  waa 
DO  controversy  at  the  trial  about  the  formalities  of  the  first 
will.  Had  nothing  occurred  after  its  publication  to  impair  it^ 
it  must  have  been  regarded  as  its  author's  last  will.  This  is 
virtually  conceded. 

The  proponent  was  sworn  as  a  witness  on  the  part  of  con- 
testants, and  she  testified  concerning  the  second  and  third 
wills.  Indeed  the  entire  history  of  the  second  will  was  de- 
rived from  her.  She  also  explained  how  her  father  brought 
home  the  third  will,  and  how  she  examined  it,  and  what  its 
provisions  were.     She  testified  that  she  was  named  executrix ; 
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that  three  handred  dollars  were  given  to  her  half  brother  and 
the  remainder  to  her ;  that  there  were  no  other  bequests,  and 
that  she  cannot  tell  whether  it  contained  a  daase  of  revocation 
or  not.  She  also  mentioned  that  there  had  been  mmors  of  the 
destruction  of  the  third  will.  She  did  not  swear  it  was  still 
extant.  On  the  contrary,  she  testified  that  she  did  not  see  it 
destroyed,  and  that  all  she  knew  about  its  destruction  was,  that 
after  her  father's  death  the  report  went  out  that  it  was  de^ 
stroyed,  but  that  she  did  not  know  from  whom. 

It  is  not  unworthy  of  notice  that  the  deposition  of  propo- 
nent established  the  existence  of  the  third  and  latest  will,  and 
showed  that  its  provisions  were  inconsistent  with  the  first,  and 
hence  sufficient  to  work  a  revocation  of  it,  and  moreover,  that 
so  far  as  she  knew,  it  was  still  in  existence.  At  the  conclusion 
of  her  evidence,  therefore,  the  third  will  was  presumptively  on 
foot,  and  there  was  2i  prima  facie  case  of  revocation  of  the  first. 
But  the  contestants  proceeded  with  commendable  fairness  to 
explain  all  the  facts. 

In  July,  1876,  the  decedent  intermarried  with  the  contes- 
tant, Mary,  in  Oswego  county,  New  York,  and  she  returned 
with  him  to  Williamston,  where  they  resided  together  as  hus- 
band and  wife,  until  his  death.  When  he  wept  to  New  York, 
be  carried  his  third  will  with  his  other  papers,  and  showed  it 
to  her,  and  on  his  return  to  Williamston,  and  whilst  looking 
over  his  papers,  he  took  the  will  out  and  handed  it  to  her  with 
the  request  to  put  it  in  the  stove  and  burn  it,  and  she  com- 
plied, and  it  was  then  burned.  The  proof  was  positive  that  it 
contained  a  clause  of  revocation.  The  testimony  of  the  gen- 
tleman who  drew  it  and  of  his  law  partner,  who  knew  its  con- 
tents when  it  was  executed,  was  in  some  respects  different 
from  that  of  proponent  in  relation  to  its  dispositions,  but  these 
variances  afford  no  aid  to  her  case  on  any  theory. 

That  this  third  will  was  destroyed  by  its  author  is  not  dis- 
puted. The  declarations  made  to  his  daughter,  the  proponent, 
on  the  occasion  of  his  bringing  home  the  third  will  and  de- 
stroying the  second,  were  adduced  in  evidence,  as  were  also  his 
declarations  to  his  wife,  the  contestant  Mary,  on  the  occasion 
of  requesting  her  to  bum  the  third  will.     But  the  point  in  the 
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case  is  whether  the  cancellatioii  of  the  third  will  was  sufficient 
to  restore  the  first.  The  proponent  insists  that  it  was,  and  the 
contestants  deny  it.  % 

There  has  been  much  difference  of  opinion  on  the  question 
whether  the  revocation  of  a  set^ond  will  is  of  itself  sufficient  to 
revive  the  first.  For  the  last  century  those  maintaining  that  it 
is,  argued  that  the  second  will  is  without  force  against  the  first 
unless  it  becomes  effective  by  being  allowed  to  survive  the  tes- 
tator, and  the  opinion  of  Lord  Mansfield  in  Harwood  v.  Oood- 
fight  (Cowper,  87),  is  cited  as  conclusive.  That  case  originated 
in  the  Common  Pleas,  and  is  fully  reported  in  3  Wilson,  497- 
There  was  a  special  verdict.  No  revocation  was  found,  nor 
the  existence  of  revocable  words,  nor  what  were  the  provisions 
of  the  second  will,  or  any  of  them.  And  the  jury  stated  ex- 
pressly that  they  did  not  find  that  the  testator  cancelled  the 
second  will,  and  that  they  were  altogether  ignorant  as  to  what 
had  become  of  it.  The  point  in  question  was  not  in  the  case, 
and  Lord  Mansfield's  observations,  as  reported  in  Cowper,  were 
purely  dicta. 

A  little  earlier,  and  in  Easter  term  of  the  same  year,  the 
King's  Bench  had  the  case  of  Burtenahaw  v.  Gilbert  before  it. 
(Cowper,  49.)  One  Newenden  made  his  will  in  1759,  in  dupli- 
cate, giving  one  part  to  the  scrivener  to  keep,  and  retaining 
the  other  himself.  He  observed  that  it  did  not  suit  him,  and 
that  he  made  it  to  keep  his  wife  easy.  His  wife  died.  There- 
after, and  in  1761,  he  produced  tlie  part  of  the  old  will  in  his 
possession,  and  made  another  will  with  different  devises.  He 
tore  off  his  name  and  seal  from  the  part  which  was  present  of 
the  old  will,  and  caused  the  names  of  the  witnesses  thereto  to 
be  cut  off.  He  made  some  explanations  to  the  scrivener,  and 
placed  the  new  will  in  his  custody.  Some  changes  occurred 
thereafter,  and  one  of  the  objects  of  his  bounty  died.  He  sent 
for  the  second  will,  and  afterwards  for  an  attorney  to  draw 
another,  who  however  did  not  reach  him  until  he  was  too  far 
gone  to  do  anything.  After  his  death  one  part  of  the  iii-st  will 
and  the  second  will  were  found  together  in  a  paper,  both  can- 
celled. The  other  part  of  the  first  will  was  found  uncancelled 
in  the  testator's  room,  with  other  deeds  and  papers.    The  ques- 
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tion  for  the  court  was  whether  the  first  will  was  revoked. 
Lord  Mansfield  observed,  among  other  things,  that  '^  if  the  tes- 
tator had  died  immediately  after  he  made  the  new  will,  whether 
he  had  cancelled  the  former  or  not,  it  would  have  been  re- 
voked ;  because  at  the  end  of  the  second  will,  there  is  a  decla- 
ration by  which  he  revokes  all  former  wills.  Besides  this  he 
deliberately  cancels  that  part  of  the  will  of  1759  which  he  had 
in  his  own  possessfon.  The  facts  are  too  many  and  too  strong 
to  admit  of  a  question,  but  that,  at  the  time  of  making  the 
second  will,  the  first  was,  upon  every  principle  of  law  clearly 
revoked,  and  can  never  be  set  up  again  but  by  a  new  will" 
The  court  takes  notice,  it  is  true,  of  the  act  of  mutilation  of  the 
one  p&rt  of  the  old  will,  but  the  circumstance  on  which  stress 
is  laid  is  the  ej^istence  of  revocable  words  in  the  new  will,  and 
there  is  strong  ground  for  inferring  that  the  result  would  have 
been  just  the  same  if  the  act  of  spoliation  of  the  one  part  of 
the  old  will  had  not  been  committed. 

In  Ooodright  on  the  demise  of  Glazier  v.  Olazierj  reported 
in  Burrow,  2512,  it  does  not  appear  that  the  second  will  con- 
tained a  clause  of  revocation. 

There  seems  to  have  been  a  material  distinction,  and  on 
good  ground,  between  the  state  of  a  former  will  after  a  second 
one  merely  inconsistent  with  it,  and  its  state  after  a  second  one 
with  a  declaration  expressly  revoking  it. 

In  the  first  case  the  only  chance  for  the  second  to  operate 
in  revocation  of  the  first,  according  to  the  prevalent  theories 
of  the  courts,  was  by  its  coming  to  a  head  as  an  active  will, 
which  it  could  do  only  by  surviving  its  author.  Being  the  last 
expression  of  the  decedent  and  at  the  same  time  practically  in- 
consistent with  the  prior  one,  the  intent  to  repeal  the  first  by 
it  was  to  be  implied.  In  case,  however,  of  its  being  recalled 
by  the  testator  in  his  lifetime,  it  could  not,  on  the  theoiy  re- 
ferred to,  be  taken  to  have  had  the  effect  to  do  away  with  its 
predecessor.  Being  cut  off  before  having  its  dispositions  of 
property  awakened  into  life,  it  could  have  no  afiirmative  opera- 
tion through  its  dispositions  upon  the  estate. 

In  the  second  case  the  written  declaration  is  express  and  in 
plain  terms  immediate  and  absolute.    It  is  a  verbal  act  done 
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solemnly  and  deliberately  for  present  effect,  and  not  an  act  con- 
templating tliat  future  circumstances  are  to  determine  whether 
after  all  it  shall  have  any  force.  It  is  not  a  needful  ingredient 
of  the  will.  That  is  perfect  without  it.  The  addition  of  it  is 
a  mode  of  immediate  cancellation  of  prior  wills,  and  quite  as 
unequivocal  and  unambiguous  as  many  others  within  the  stat- 
ute whose  meaning  is  open  to  no  controversy.  It  operates  at 
once,  and  does  not  apply  as  a  mere  contingent  caveat  against 
the  objects  at  which  it  is  aimed.  It  revokes  them  without  re- 
serve or  qualification.  And  in  case  the  document  with  which 
it  is  connected  is  itself  revoked,  that  fact  can  have  no  effect  as 
a  restoration  and  republication  of  former  revoked  wills. 

It  is  only  necessary  to  glance  at  the  authorities  to  see  that 
judicial  opinion,  as  already  suggested,  is  not  harmonious  in  re- 
gard to  this  question.  Much,  no  doubt,  of  the  diversity  may 
be  traced  to  variety  of  legislation,  but  not  all.  Upon  consid- 
eration, the  doctrine  of  James  v.  Marvin^  3  Conn.  576 ;  Bou- 
dinot  V.  Bradford^  2  Dall.  266,  and  others  holding  the  same 
news  and  ruling  in  accordance  with  what  has  just  been  ex- 
pressed, appears  to  be  most  consonant  with  our  system  and 
with  popular  understanding,  and  at  the  same  time  the  most 
reasonable  and  safe.  Having  reached  this  result,  it  is  only 
necessary  to  add  that  the  proponent  has  no  occasion  to  com- 
plain of  the  rulings.     She  was  not  prejudiced. 

The  order  of  the  Circuit  Court  should  be  afiirmed  with 
costs. 

Xhe  other  justices  concurred. 


RerlTal  of  pri^r  wills  by  reyocatioii  of  later  one*— In  England  the 
question  treated  of  in  the  principal  case  is  now  regulated  by  the  statute  1 
Vict  ch.  S6,  which  provides  in  substance  that  no  will  once  revoked  can 
be  revived,  except  by  a  re-execution  thereof  or  by  a  codicil  showing  an  in- 
tention to  revive  the  same. 

Under  this  act  it  has  been  held  entirely  clear  that  the  destruction  of  a 
second  will  containing  a  revoking  clause  cannot  revive  the  prior  testament ; 
an  "  intention  to  revive  "  can  only  be  shown  by  a  codicil  or  re-execution  of 
the  former  will.  Major  v.  Williams,  8  Ourteis,  468;  Brown  v.  Brown,  8  E. 
&  B.  876. 

A  like  decision  has  been  made  in  Virginia  under  a  statute  in  almost  the 
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same  language  as  the  English  act  cited.    Rudisill's  Ezr.  ▼.  Bodes,  29  Oratt. 
147. 

Prior  to  the  statute  of  Victoria  there  was  a  diTeraity  of  rulings  in  the 
common  law  and  ecclesiastical  courts.  The  former  held  that  the  reyocation 
of  the  later  will,  irrespective  of  its  containing  a  revocation  clause,  operated 
as  a  revival  of  the  earlier  writing.  Harwood  v.  Qoodright,  Cowp.  92;  Good- 
right  V.  Glazier,  4  Burr.  2512. 

In  the  ecclesiastical  courts  proceeding  according  to  the  civil  law,  there 
were  decisions  that  in  such  instances  a  presumption  existed  against  a  revival 
of  the  earlier  will,  but  the  weight  of  later  decisions  made  the  question  of 
restoration  depend  on  the  intention  of  the  testator  to  be  drawn  from  the  cir- 
cumstances of  each  case,  and  parol  evidence  was  receivable  to  show  such 
intention.  Moore  v.  Moore,  1  Phill.  412;  Horton  v.  Head,  8  Id.  82;  Usticke 
v.  Bowden,  2  Add.  116;  James  v.  Cohen,  8  Curt.  770. 

While  it  is  true,  as  stated  in  the  principal  case,  that  it  does  not  appear  from 
the  report  of  Gtoodright  v.  Glazier  in  Burrows,  that  the  second  will  contained 
a  revocation  clause,  yet  it  is  pointed  out  in  a  note  to  1  Williams  on  Ezrs. 
[178],  that  the  existence  of  such  a  clause  in  the  second  will  does  appear  in 
the  report  of  the  case  in  Buller's  N.  P.,  page  266.  See  further  remarks  of 
Serjeant  Davy,  arguendo,  to  the  same  effect.  Goodright  v.  Harwood,  3 
Wilson,  497-610. 

In  the  United  States  there  are  but  few  authorities  directly  on  the  point 
raised  in  the  principal  case.  Nearly  all  the  States  have  latterly  passed 
statutes  regulating  the  subject,  and  modeled  in  most  instances  on  the  act  of 
1  Victoria,  ch.  26. 

In  the  following  cases  remarks  are  to  be  foimd  in  favor  of  the  English 
common  law  doctrine  above  stated.  Bates  v.  Holman,  8  Hen.  Munf.  502, 
625  ;  Pringle  v.  McPherson,  2  Brev.  (S.  C.)  279;  Taylor  v.  Taylor,  2  Nott  & 
McC.  482. 

In  Marsh  v.  Marsh,  8  Jones'  L.  77,  the  court  reviews  the  earlier  English 
cases,  but  does  not  express  any  opinion  as  to  the  true  rule  placing  the  case  at 
bar,  on  the  ground  that  the  evidence  showed  the  second  will  was  executed  on 
the  supposition  that  the  earlier  will  was  lost,  and  on  the  recovery  of  the  latter 
testator  declared  he  preferred  it  and  destroyed  his  second  will.  * 

In  Randall  v.  Beatty,  81  N.  J.  Eq.  648,  the  Ordinary,  after  reviewing  the 
authorities,  held,  "  the  true  rule  on  the  subject  is,  that  where  one  will  is  re- 
voked by  another  the  revocation  is  testamentary  and  the  revocation  of  the 
later  will  revives  the  former." 

A  similar  decision  is  made  in  Flintham  v.  Bradford,  10  Pa.  St  82,  al- 
though the  second  will  in  this  case  was  a  revocation  of  the  prior  one  by  im- 
plication only.  In  the  Kew  Jersey  case  there  was  an  express  revocation 
clause  in  the  later  will. 

See  also  remarics  of  McKean,  Ch.  J.,  in  Lawson  v.  Morrison,  2  DalL  266. 

The  reasoning  of  the  authorities  favoring  the  rule  that  a  revocation  of  a 
later  will  containing  a  revocation  clause  dots  not  revive  prior  wills  is  thus 
stated  by  Smith,  J.,  in  Bohannon  v.  Walcot,  1  How.  (Miss.)  836-889:  "A 
will  is  ambulatory  and  has  no  effect  until  the  death  of  the  testator.    If  he 
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lets  it  stand  until  his  death  it  is  his  will,  but  if  revoked  it  cannot  be.  But 
when  revoked  it  cannot  be  considered  as  having  either  a  present  or  a  potential 
existence,  and  must  require  some  express  and  direct  act  of  the  testator, 
which,  in  fact,  does  not  revive  the  defunct  will,  but  adopts  it  as  the  present 
will  of  the  testator,  and  it  is  to  be  regarded  as  a  new  testamentary  act  of  the 
party." 

See  remarks  to  the  same  effect  by  Chancellor  Kent  in  Walton  v.  Walton, 
7  Johns.  Ch  25&-270,  and  by  the  court  in  Simmons  v.  Simmons,  26  Barb.  68, 
76,  77;  Lively  v.  Harwell,  29  Ga.  509,  615. 

In  Colvin  v.  Warford,  20  Md.  857-391,  a  distinction  is  suggested  between 
the  revocation  of  a  previous  will  by  implication  from  inconsistent  testament- 
ary provisions  in  one  subsequently  executed,  and  an  express  revocation  in  a 
later  will,  inasmuch  as  in  the  former  case  "  the  revocation  of  the  first  will 
depends  upon  the  testamentary  purposes  expressed  in  the  last,  which,  of 
necessity,  continue  to  be  ambulatory  and  revocable  during  the  life  of  the  tes- 
tator. *  *  *■  But  a  clause  in  a  subsequent  will,  which,  in  terms,  revokes  a 
previous  will,  is  not  only  e^n  expression  of  the  purpose  to  revoke  the  previous 
will  but  an  actual  consummation  of  it,  and  the  revocation  is  complete  and 
conclusive  without  regard  to  the  testamentary  provisions  of  the  will  contain- 
ing it" 
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[37  Ohio  State,  460.] 

Election  by  widow  to  take  dower  ob  provision  in  will. 

An  election  by  a  widow  to  bar  her  of  dower  mast  be  made  in  person — ^it  does  not 
pass  to  her  legal  ropresentatives  on  her  decease.  It  must  be  by  matter  of 
record  in  court  as  required  by  the  statute,  or  under  such  circumstances  as 
create  an  estoppel  a^i^ainst  her  legal  right. 

Where  it  does  not  appear  that  the  widow  acted  with  a  full  knowledge  of  the  con- 
dition of  her  husband's  estate  and  of  her  rights  under  his  will,  the  pa^-ment  of 
his  debts  out  of  his  money,  receiving  and  holding  the  balance,  and  pos<^ssing 
and  controlling  the  real  and  personal  estate  for  five  months  do  not  create  such 
an  estoppel 

This  case  involves  the  rights  of  the  parties  to  the  personal 
estate  of  John  D.  Smith,  deceased.     A  second  case,  argued  at 

Vol.  n.— 27 
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the  same  time,  entitled  Crecraft  v.  Smithy  involved  the  rights 
of  the  parties  to  the  real  esfate. 

The  facts  relating  to  each  will  be  stated  as  if  there  was  bat 
one  case.  The  first  case  was  submitted  in  the  trial  court  upon 
an  agreed  statement  of  facts,  which  are  substantially  as  follows : 

The  agreed  case  shows:  That  John  D.  Smith  died  April 
80,  1877,  testate ;  his  will  was  probated  May  10,  1877 ;  John 
D.  Smith  left  no  issue,  but  left  Elizabeth  Smith,  his  lawful 
wife,  to  whom  he  was  married  in  1839.  Elizabeth  Smith  (the 
widow)  died  August  1,  1877,  intestate,  and  without  issue.  She 
never  attempted  to  divide  or  distribute  the  real  or  personal 
estate  of  John  D.  Smith  in  any  way.  William  B.  Millikin  is 
the  administrator  of  Elizabeth  Smith,  and  Enoch  D.  Crecraft 
and  the  other  plaintiffs  are  her  legal  heirs  and  distributees. 
P.  J.  B.  Welliver  is  the  administrator  of  John  D.  Smith,  and 
Joseph  Smith  and  the  other  defendants  are  the  brothers  and 
sisters  (and  representatives  of  a  deceased  brother  and  sister)  of 
John  D.  Smith. 

Ko  administration  was  taken  out  on  John  D.  Smith's  estate, 
until  August  10, 1877  (after  Elizabeth's  death),  when  Welliver 
was  appointed  his  administrator  with  the  will  annexed.  Mil- 
likin was  appointed  administrator  of  Elizabeth  Smith,  August 
22,  1877.  The  debts  of  John  D.  Smith  and  his  funeral  ex- 
penses were  all  paid  by  Elizabeth  Smith  out  of  his  estate.  No 
year's  support  was  set  off  to  her,  but  $500  would  have  been  a 
reasonable  sum  for  a  year's  support  if  she  was  entitled  to  have 
the  same  set  off. 

Besides  paying  his  debts  and  funeral  expenses,  John  D. 
Smith  left  $8,750  in  money,  which,  at  his  death,  was  taken 
possession  of  by  Elizabeth,  his  widow,  and  by  her,  on  May  10, 
1877,  deposited  to  her  individual  credit,  in  Second  National 
Bank  of  Hamilton,  where  it  remained  at  her  death.  ,  It  is 
agreed  that  $650  of  said  sum  was  her  separate  estate  (being 
referred  to  in  the  will),  and  it  is  withdrawn  from  controversy, 
leaving  balance  of  $8,100  in  bank  in  controversy. 

The  balance  of  John  D.  Smith's  personal  estate,  consisting 
of  horses,  cattle,  hogs,  farming  utensils,  household  furniture, 
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gj^T^j  etc.,  wa8,  at  John  D.  Smith's  death,  taken  possession  of 
by  the  widow,  Elizabeth,  and  retained  by  her  until  her  death. 

Welliver,  when  appointed  administrator  of  John  D.  Smith, 
took  possession  of  the  same,  and  had  it  appraised  and  sold  as 
the  property  of  John  D.  Smith,  the  entire  proceeds  being 
$2,359  89,  which  was  the  reasonable  valne  thereof,  and  now  in 
the  hands  of  said  Welliver  as  administrator.  Said  appraise- 
ment and  sale  was  made  against  the  protest  of  William  B. 
Millikin,  administrator  of  Elizabeth  Smith. 

Of  the  said  grain  sold  was  715  bushels  of  com,  sold  for 
$250  25,  which  was  "planted  after  the  death  of  John  D.  Smith, 
on  the  real  estate  owned  by  him  and  devised  in  his  will,  by  a 
tenant  to  whom,  by  verbal  agreement  before  his  death,  John 
D.  Smith  had  rented  the  farm  for  the  year  1877  on  the  shares. 
The  plowing  was  done  by  the  tenant  before  John  D.  Smith's 
death. 

The  will  of  John  D.  Smith,  dated  April  24,  1875,  is  as 
follows : 

"I,  John  D.  Smith,  of  Beily  township,  Butler  county,  Ohio, 
make  and  publish  this  my  last  will  and  testament  as  follows, 
to  wit :  I  direct  that  my  funeral  expenses,  and  all  just  debts 
be  paid  as  soon  after  my  decease  as  possible.  The  residue  of 
my  estate,  both  real  and  personal,  that  I  may  possess  at  my 
decease,  I  give  and  bequeath  to  my  beloved  wife,  Elizabeth 
Smith,  during  her  lifetime ;  she  to  have  full  possession,  manage- 
ment and  control  of  the  same,  with  the  privilege  of  disposing 
of  any  or  all  of  the  personal  property  for  her  use,  together 
with  all  the  proceeds  of  the  real  estate ;  she  to  have  the  privi- 
lege of  disposing  of  six  hundred  and  fifty  dollars  at  her  death 
to  whomsoever  she  may  see  fit  (being  the  amount  received 
from  her  father's  estate) ;  the  residue  of  my  estate  is  to  be  dis- 
tributed to  the  heirs  of  my  side  of  the  house  in  such  portions 
as  she  may  direct  by  will  or  otherwise. 

"  In  witness  whereof,  I,  John  D.  Smith,  the  testator,  have 
hereunto  set  my  hand  and  seal  this  24th  day  of  April,  a.  d. 
1875." 

The  second  case,  relating  to  the  real  estate,  was  submitted 
on  an  agreed  statement  of  facts,  showing  also  that  John  D. 
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Smith,  at  his  death,  was  seized  of  certain  parcels  of  real  estate, 
all  of  which,  except  thirty-five  acres,  came  not  by  descent, 
devise  or  deed  of  gift,  and  that  Elizabeth  Smith  was  married 
to  him  in  1839,  and  continaed  his  lawful  wife  until  his  death. 

ThonuM  Millikin,  for  plaintiff  in  error. 

Moore  dk  Moore^  for  defendant  in  error. 

Johnson,  J.  Much  of  the  argument  of  counsel  as  well  as 
the  judgments  of  the  court  below,  is  on  the  assumption  that 
Elizabeth  Smith,  the  widow,  took  under  the  will  of  her  hus- 
band, John  D.  Smith.  This  necessarily  involves  a  construction 
of  the  will,  jn  order  to  determine  the  widow's  rights  there- 
under, and  the  rights  of  her  representatives. 

If,  however,  the  widow  did  not  take  under  the  will,  ex- 
pressly as  prescribed  by  the  statute,  or  impliedly  by  such  acts 
as  would  have  estopped  her  from  denying  such  election,  then 
she  takes  under  the  law.  If  the  latter  is  the  case,  it  becomes 
•  immaterial  to  inquire  what  the  will  would  have  given  her,  had 
she  taken  under  it.  If  she  did  not  take  under  the  will,  the 
law  fixes  her  rights. 

If  any  provision  is  made  by  will  for  a  widow  of  the  testa- 
tor, it  is  the  duty  of  the  Probate  Court,  to  forthwith  after  the 
probate  of  the  will,  issue  a  citation  to  the  widow,  to  appear  and 
make  her  election,  whether  she  will  take  such  provision,  or  be 
endowed  of  the  lands  of  her  husband.  This  election  is  to  be 
made  within  one  year  from  the  date  of  service  of  the  citation 
upon  her.  It  must  be  made  in  persouy  and  in  the  Probate 
Court,  except  where  a  commission  is  authorized  to  take  such 
election.  It  is  to  be  made  after  an  explanation  of  her  rights 
under  the  will,  and  under  the  law  in  the  event  of  her  refusal, 
and  is  to  be  made  a  matter  of  record. 

''If  the  widow  shall  fail  to  make  such  election,  she  shall  re~ 
tain  her  dower,  and  such  share  of  the  personal  estate  of  her 
husband  as  she  would  be  entitled  to  by  law,  in  case  her  hus- 
band had  died  intestate  leaving  children.^'  To  determine  the 
matters  in  controversy,  we  must  first  ascertain  whether  Eliza- 
beth Smith  took  under  the  will,  or  under  the  law. 


MILLIKIN  V.   WELLIVER.  421 

That  she  was  not  cited  before  the  Probate  Court,  nor  her 
election  made  a  matter  of  record,  is  conceded.  She  died  be- 
fore the  time  had  expired  in  which  she  could  have  elected. 

She  alone  could  elect.  It  is  a  personal  right.  Neither  her 
administrator  nor  her  heirs  could  make  it. 

But  it  is  claimed  that,  although  she  did  not  elect  as  pre- 
scribed by  statute,  yet  she  in  fact  did  so  elect,  and  that  her 
rights  depend  on  the  terms  of  the  will.  This  claim  is  that 
the  facts  agreed  on  show  snch  an  actual  election  as  would  have 
estopped  her,  bad  she  lived,  from  claiming  under  the  law. 

The  facts  relied  on  for  this  purpose  are,  that  during  the 
time  she  survived  her  husband,  some  five  months,  no  adminis- 
trator was  appointed,  nor  was  any  claim  made  for  dower ;  that 
she  paid  the  debts  and  fnneral  expenses ;  that  there  was  left 
some  $8,000  in  cash,  which  she  deposited  in  bank  in  her  own 
name,  and  that  she  took  and  retained  possession  of  the  personal 
property  of  her  husband,  consisting  of  stock  on  the  farm, 
farming  utensils  and  other  chattels.     She  did  not  attempt  to 
<5onvert  any  of  this  property  to  her  own  use,  nor  place  it  be- 
yond the  reach  of  an  administrator  of  her  husband's  estate, 
when  one  should  be  appointed.     Indeed,  every  dollar  of  the 
assets,  as  appears  by  the  agreed  statement,  which  remained 
after  payment  of  debts  and  funeral  expenses,  remained  at  her 
death  within  the  reach  of  the  representatives  of  her  husband. 
The  will  gave  her  a  power  of  sale  of  the  personal  property, 
and  the  rights  to  the  proceeds  of  the  farm,  and  an  absolute 
disposal  of  $650,  the  amount  received  from  her  father's  estate, 
jet  she  exercised  none  of  these  rights. 

•  The  acts  relied  on  are  by  no  means  conclusive.  They  are 
not  inconsistent  with  an  intention  to  elect,  when  cited,  to  take 
under  the  law.  They  are  such  acts  as  would  preserve  the 
estate  intact  for  that  purpose.  This  may  have  been  the  inten- 
tion of  the  widow. 

While  they  tend  to  prove  that  she  was  acting  under  the 
will,  they  are  not  so  inconsistent  with  her  rjghts  under  the  law 
as  to  estop  her  from  claiming  under  the  law,  especially  when 
only  a  few  months  had  elapsed  since  her  husband's  death,  and 
there  was  no  personal  representative  of  the  estate.     It  can 
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hardlj  be  claimed  that,  had  she  been  cited  to  appear  before  the 
court  to  make  her  election,  after  doing  these  acts,  she  woald 
have  been  denied  her  election. 

In  order  that  acts  of  a  widow  shall  be  regarded  as  equiva- 
lent to  an  election  to  waive  dower,  it  is  essential  that  she  act 
with  a  fall  knowledge  of  all  the  circumstances  and  of  her 
rights,  and  it  must  appear  that  she  intended,  by  her  acts,  to 
elect  to  take  the  provision  which  the  will  gave  her.  These 
acts  mast  be  plain  and  unequivocal,  and  be  done  with  a  full 
knowledge  of  her  rights  and  the  condition  of  the  estate.  A 
mere  acquiescence,  withont  a  deliberate  and  intelligent  choice, 
will  not  be  an  election.  1  Lead.  Eq.  Cas.  title  "Election;'* 
AndeT%orC%  Appeal^  36  Penn.  St.  476, 496 ;  Bradford  v.  Kenty 
43  Penn.  St.  474;  English  v.  English,  6  Green's  Ch.  504; 
O^DriscoU  v.  Koger,  2  Dessaus.  295 ;  Wake  v.  Wake^  1  Vesey, 
Jr.  335;  Reynard  v.  Spence,  4t  Beav.  103;  Tooke  v.  Harde- 
man, 7  Geo.  20 ;  Dixon  v.  McCue,  14  Gratt.  540. 

It  is  believed  no  case  can  be  found  where  the  facts  are  held 
sufficient  to  amount  to  an  election  to  waive  the  widow's  righta 
under  the  law,  unless  they  are  of  such  a  marked  character 
and  of  such  long  duration  as  will  clearly  and  distinctly  evince 
a  purpose  to  take  the  provisions  of  the  will,  and  to  operate  as 
an  effectual  equitable  bar  to  dower. 

Thus,  where  real  estate  was  devised  to  a  widow  for  life,  re- 
mainder in  fee  to  her  sons,  and  she  in  fact  took  under  the  will 
and  occupied  the  premises  for  more  than  sixteen  years,  she  wa» 
estopped .  to  deny  her  election.  Thompson  v.  Hoop,  6  Ohio 
St.  480. 

So  in  Bradford  v.  Kent,  43  Penn.  St.  474,  it  was  held  that 
where  a  widow,  with  full  knowledge  of  the  value  and  charac- 
ter of  her  husband's  estate,  receives  the  provision  made  for 
her  in  his  will,  she  cannot,  after  seventeen  years,  clum  that 
she  did  not  intend  to  relinquish  her  dower. 

In  Stilley  v.  Folger,  14  Ohio,  610,  it  was  held  that  the  act 
of  taking  possessipn  of  the  property  within  the  time  limited 
for  making  the  election  was  not  an  election  under  the  will. 
Indeed,  it  is  said  in  that  case,  that  the  only  mode  of  proving 
an  election  is  by  the  record,  unless  the  record  is  lost  or  de- 
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Btroyed.  TliiQ  decision  eeems  at  variance  with  Th/mipson  v. 
Uoopj  9upra^  and  nnmerous  other  cases,  where  an  estoppel  in 
pais  was  proven  and  held  efiectaal;  but,  as  applied  to  the 
facts  of  the  case  then  before  the  court,  where  the  acts  relied 
on  to  create  an  estoppel  were  vrithin  the  time  limited  by  law 
for  an  election  before  the  court,  and  when  such  acts  did  not 
amount  to  an  actual  conversion  of  the  property,  there  is  no 
inconsistency.  In  all  the  cases  in  which  it  is  held  that  an 
implied  election  bars  dower,  the  acts  relied  on  are  long  con- 
tinued, unequivocal,  and  inconsistent  with  the  claim  for  dower. 
Reed  v.  Dickermcm,  12  Pick.  146;  Delay  v.  Venal^  1  Met. 
57;  Upshaw  v.  Upshaw^  2  Hen.  &  Munf.  381;  AtrMer  v. 
Norton^  4  Hen.  &  Munf.  28 ;  Clay  v.  Harty  7  Dana,  1 ;  Craig 
V.  WaltkaU,  14  Gratt.  518. 

We  conclude,  therefore,  that  the  acts  relied  on  as  an  elec- 
tion are  not  such  as  would  have  estopped  her,  had  she  been 
cited,  as  the  law  requires,  from  making  her  election  in  court 
after  a  full  explanation  of  her  rights  under  the  will.  These 
acts  were  within  the  time  the  statute  gave  her  to  choose,  and 
they  are  not  such  as  in  equity  create  an  estoppel. 

The  widow  must,  therefore,  be  deemed  to  have  failed  to 
make  her  election  to  take  under  the  will.  In  such  a  case,  the 
statute  says  she  shall  retain  her  dower  and  such  share  of  the 
personal  estate  of  her  husband  as  she  would  be  entitled  to  had 
her  husband  died  intestate,  leaving  children. 

The  judgments  of  the  courts  below  must,  therefore,  be 
reversed,  and  a  judgment  rendered  in  accordance  with  the 
foregoing  decision. 

As  to  the  real  estate : 

The  failure  of  the  widow  to  take,  under  the  will,  left  the 
real  estate  to  vest  in  the  devisees  of  the  estate  in  remainder, 
subject  to  the  widow's  dower.  Her  death  terminated  her 
right  to  have  dower  assigned,  or  to  claim  any  share  of  the 
accruing  rents  and  profits.  The  will  directs  that  the  residue 
of  the  estate  be  distributed  to  the  testator's  heirs  in  such  por- 
tions as  his  wife  may  direct  by  will  or  otherwise.  She  died 
without  exercising  this  power.  Having  failed  to  make  such 
distribution,  the  devise  takes  effect  in  favor  of  each  of  the 
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heirs  or  his  legal  representatives  in  equal  shares.  As  the  real 
estate  vested  in  the  residuary  devisees,  the  rents  and  profits 
accruing  after  the  testator's  death  vest  in  them  also.  This 
settles  the  right  to  the  proceeds  of  the  sale  of  the  crop  of  com. 

As  between  the  personal  and  legal  representatives  of  Johs 
I>.  Smith,  it  belongs  to  the  latter,  but  as  the  plaintiffs  in  error 
have  no  interest  in  this  claim,  the  judgment  of  the  court  below 
in  regard  to  this  item  is  left  undisturbed. 

These  heirs  are  the  defendants  in  error  in  the  second  above 
case.    This  judgment  is  therefore  affirmed. 


D'Abubment  v$.  Jonrs. 

[4  B.  J.  Lea,  261.] 

Administbation  on  estate  of  ltvino  person. 

Letters  of  adnunistradon  granted  on  the  estate  of  a  living  peraon  are  yoid. 

W,  M.  HandolpA,  for  complainant. 

Humes  cfe  PoatoUy  Oeorge  OiUham  and  Bates  dk  EUett^  for 
defendants. 

MoFabland,  J.  The  question  in  this  case  is  the  validity 
of  an  administration  upon  the  estate  of  a  living  person. 

The  complainant  files  this  bill  to  have  satisfaction  of  four 
notes  for  $1,000  each,  executed  to  her  by  William  C.  Harrison 
on  the  15th  of  January,  1S61,  and  secured  by  a  deed  of  trust 
on  a  tract  of  land  in  Shelby  county,  which  she  on  that  day  had 
sold  and  conveyed  to  said  Harrison.  She  states  that  soon  after 
the  date  of  said  transaction  she  left  the  State  of  Tennessee,  and 
resided  for  several  years  in  the  States  of  the  North,  and  after- 
wards in  Europe,  returning  to  this  State  shortly  before  the 
filing  of  this  bill,  April  25th,  1874.    Upon  her  return  she  dis- 
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covered  that  daring  her  absence,  to  wit,  on  the  10th  of  Angost, 
1869,  the  defendant,  David  Whitly,  had  procured  letters  of 
administration  npon  her  estate  from  the  county  court  of  Shel- 
by county,  upon  the  pretext  that  she  was  dead,  and  as  such  ad- 
Tfiinistrator  had  filed  a  bill  in  the  Chancery  Court  of  said  coun- 
ty against  the  personal  representative  and  devisee  of  said  Har- 
rison (who  had  died)  and  the  heir  of  the  trustee  in  the  deed  of 
tmst  (who  had  also  died)  to  have  satisfaction  of  said  notes,  al- 
leging that  they  had  been  lost  or  mislaid. 

The  cause  was  compromised,  and  a  decree  rendered  in  favor 
of  said  Whitly  for  $3,500,  upon  condition  that  he  execute  a 
bond  with  surety  to  indemnify  the  estate  of  said  Harrison,  or 
the  devisees  of  said  land,  to  the  extent  of  said  sum  of  $3,500, 
against  all  claims  that  might  be  set  up  by  complainant,  if  alive, 
or  by  any  assignee  of  said  note.  The  bond  was  executed  and 
the  money  paid.  The  prayer  of  the  bill  is  to  have  satisfaction 
of  the  notes  out  of  the  trust  property,  but  that  Whitly  and  his 
sureties  be  held  liable  upon  his  aforesaid  bond  to  the  extent  of 
the  penalty  thereof,  in  exoneration  of  the  land. 

It  is  conceded  that  the  material  allegations  of  the  bill  have 
been  established,  but  it  is  maintained  that  Whitly  acted  in 
good  faith  and  with  due  caution  upon  the  belief  that  complain- 
ant was  in  fact  dead,  a  belief  justified  by  the  fact  that  she  had 
been  absent  for  more  than  seven  years,  and  the  most  diligent 
inquiries  among  her  friends  and  acquaintances  could  discover 
no  trace  of  her,  and  it  is  insisted  for  the  defendant  that  the  ad- 
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ministration  of  Whitly  should  be  held  so  far  valid  as  to  consti- 
tute a  protection  to  innocent  parties  who  in  good  faith  paid  to 
him  money  due  the  complainant. 

A  similar  case  has  never  before  arisen  in  this  State,  so  far  as 
we  know.  It  is  a  question  that  has  recently  attracted  some  at- 
tention. Previous  to  the  decision  of  the  Court  of  Appeals  of 
New  York,  in  1875,  in  the  case  of  Roderigas  v.  East  River 
Savings  Institution,  68  N.  Y.  485,  it  seems  not  to  have  been 
doubted  that  such  an  administration  would  be  absolutely  void. 
Chief  Justice  Marshall  said,  such  an  act  ^'  all  will  admit  is  total- 
ly void."  Oeffoth  V.  Frazier,  8  Cranch ;  and  there  are  numer- 
ous dicta  and  several  decisions  to  the  same  eflfect.    Rinson  v. 
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Ivey,  1  Ter.  306 ;  Allen  v.  Dundaa,  3  Term  R.  125 ;  WiUon 
V.  Frazier^  2  Hum.  30 ;  Jochumsen  v.  Savings  Banky  3  Allen, 
87 ;  Taylor  on  Evidence,  vol.  2,  sees.  1,490, 1,523.  The  case  in 
63  N.  Y.,  before  referred  to,  raises  the  direct  question.  Ad- 
ministration had  been  granted  upoD  the  estate  of  one  who  had 
been  absent  and  not  heard  from  for  more  than  seven  jearB,  and 
money  collected  from  his  debtor.  It  tamed  ont  that  he  was 
not  in  fact  dead,  and  the  question  was  whether  the  payment 
made  by  the  debtor  was  a  protection  against  a  second  demand. 
The  judges  were  divided  in  opinion — four  to  three — the  ma- 
jority holding  the  payment  a  protection.  The  decision  has 
been  severely  criticised  by  Judge  Redfield  in  15  Am.  Law 
Keg.  It  is  fair,  however,  to  say  that  the  opinions  present  that 
side  of  the  question  with  all  its  force,  and  show  that  at  least 
something  may  be  said  in  its  favor.  The  argument  may  be 
briefly  stated  thus :  Upon  proof  of  death,  the  surrogate  was 
compelled  to  act  and  grant  administration.  Proof  of  seven 
years'  absence  without  being  heard  from  wsls  prima  facie  evi- 
dence of  death  which  the  surrogate  might  be  unable  to  rebnt, 
and  therefore  he  was  compelled  to  act,  and  grant  the  letters  of 
administration.  Armed  with  these  letters,  the  administrator 
could  demand  payment,  and  the  debtor  could  not  resist,  and 
therefore,  it  being  a  payment  compelled  by  law,  the  debtor 
ought  to  be  protected,  especially  as  it  is  the  acts  of  the  sup- 
posed decedent  in  remaining  absent  without  communicating 
with  his  friends  for  more  than  seven  years  that  causes  the  injurj, 
and  consequently  he,  rather  than  the  debtor,  ought  to  suffer. 

The  decision,  however,  was  to  some  extent  placed  upon  the 
Statutes  of  New  York,  which  were  assumed  to  be  peculiar  in 
this  respect,  that  is  to  say,  before  administration  can  be  granted 
the  fact  of  the  person's  dying  intestate  shall  be  proven  to  the 
satisfaction  of  the  surrogate,  who  shall  examine  the  person  ap- 
plying touching  the  time,  place  and  manner  of  the  death,  and 
may  examine  any  other  persons,  and  for  that  purpose  compel 
their  attendance  as  witnesses. 

While  it  is  conceded  that,  in  general,  the  finding  by  the 
court  of  the  fact  upon  which  the  jurisdiction  depends  is  not 
conclusive  of  the  jurisdiction,  yet  it  is  maintained  that,  as  in 
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this  instance,  the  court  was  required  to  hewr  evidence  and  de- 
termine the  facts,  the  determination  must  be  conclusive  until 
revoked,  so  far  as  concerns  third  persons,  who  had  acted  upon 
the  faith  thereof.  It  does  not  seem  clear  that  an  administra- 
tion granted  under  such  a  statute  would  in  this  respect  be  dif- 
ferent from  administration  granted  under  a  statute  simply 
authorizing  the  granting  of  administration  upon  the  estates  of 
deceased  persons,  but  it  is  unnecessary  in  the  present  case  to 
pursue  this  branch  of  the  inquiry. 

The  force  of  the  argument  in  favor  of  the  validity  of  the 
administration  seems  to  apply  especially  to  a  case  of  this  char- 
acter, when  the  assumption  of  death  rests  upon  the  fact  of 
seven  years'  absence  without  being  heard  from,  and  the  hard- 
ship of  requiring  a  debtor  who  has  recognized  an  administrator 
appointed  under  such  circumstances  liable  to  a  second  payment^ 
eeems  peculiarly  pointed.    It  must,  however,  be  in  principle 
immaterial  what  the  proof  of  death  may  be  as  to  the  effect  of  the 
judgment,  whether  the  court  Jind  or  assume  the  fact  of  death 
upon  proof  of  seven  years'  absence,  or  upon  testimony  of  wit- 
nesses directly  to  the  point,  the  question  must  be  the  same ;  that 
is  to  say,  is  the  Jmding  or  assumption  of  the  fact  of  death  by 
the  Probate  Court  conclusive  until  revoked  by  the  same  court, 
or  reversed  on  appeal,  for  we  have  no  statute  authorizing  ad- 
ministration to  be  granted  upon  proof  of  seven  years'  absence^ 
without  being  heard  from.     It  is  simply  a  common  law  rule  of 
evidence,  and  it  has  no  more  force  than  any  other  evidence 
that  may  turn  out  to  be  untrue.     Administration  granted  upon 
such  evidence  is  no  more  lawful  than  if  granted  upon  false  tes- 
timony of  witnesses.     It  may  be  the  misfortune  of  the  parties 
in  interest  in  either  case  that  for  the  time  being  they  are  unable 
to  show  the  real  truth.    In  such  a  case  there  is  real  hardship 
in  requiring  a  debtor  to  .  pay  the  second  time,  but  such  is 
always  the  effect  of  holding,  as  courts  are  often  compelled  to 
do,  that  former  judgments  have  been  rendered  without  juris- 
diction.    The  defendants  in  this  case  were  unable  to  defeat  the 
demand  of  Whitly,  because  they  were,  unfortunately,  unable  to 
prove  the  real  truth.     Such   misfortune  often  occurs.     The 
hardship  to  the  debtor  cannot  be  regarded  greater  than  to  hold 
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the  creditor  bound  by  an  administration  of  his  estate  in  his 
lifetime.     To  deprive  him  of  his  property  and  rights  by  a  pro- 
ceeding of  this  character,  to  which,  by  no  sort  of  eonstmctioD, 
can  he  be  regarded  as  a  party,  is  a  violation  of  first  principles. 
It  is  said,  however,  that  it  is  the  fanlt  of  the  supposed  decedent 
in  remaining  absent  for  seven  years  without  commanicating 
with  friends  that  gives  rise  to  the  presumption  of  death  and 
causes  the  injury,  and  he  ought,  therefore,  to  be  bound  by  his 
own  act.     The  seven  years'  absence  may  be  willful,  or  it  may 
be  the  result  of  insanity,  imprisonment,  or  other  misfortune. 
The  failure  of  friends  and  acquaintances  to  be  informed  as  to 
the  residence  of  the  absent  one,  or  that  he  still  lives,  may  be 
the  result  of  accident,  or  other  cause.     In  what  cases  the  con- 
duct of  a  person  in  remaining  absent  and  conniving  at  the  acts 
of  a  pretended  administrator  should  be  held  fraudulent  and  an 
estoppel,  it  is  unnecessary  to  inquire,  as  such  is  not  the  present 
case.     Whitly,  to  whom  administration  was  granted  as  next  of 
Jdn^  turns  out  to  be  in  nowise  related  to  complainant,  and  she 
could  not  have  anticipated  such  a  proceeding,  or  be  held  to 
have  connived  at  it  by  remaining  absent.    A  debtor,  in  a  case 
like  the  present,  could  always  obtain  the  indemnity  which  in 
this  case  was  obtained,  by  applying  to  a  Court  of  Chancery,  that 
is  a  bond  of  indemnity  against  the  contingency  of  the  creditor 
returning  alive,  an  indemnity  that,  perhaps,  ought  to  be  pro- 
vided by  statute,  and  there  could  be  no  more  hardship  in  re- 
quiring the  debtor  to  look  to  such  a  bond  for  indemnity  than 
in  requiring  the  creditor  to  do  so.     The  money,  when  thus 
paid,  should  be  recovered  back,  either  by  the  debtor  who  has 
paid  it,  or  by  the  creditor  who  returns  alive,  and  if  the  secu- 
rity of  the  bond  fail,  it  would  be  as  great  a  hardship,  to  say  the 
least  of  it,  to  require  the  creditor  to  lose  it  as  to  throw  the  loss 
u]>on  the  debtor.     Therefore,  the  question  of  hardship  is  ont 
of  the  way,  and  the  fact  that  the  administration  was  granted 
upon  the  proof  of  seven  years'  absence  forms  no  exception  to 
the  general  rule,  and  we  return  to  the  simple  question,  whether 
administration  upon  the  estate  of  a  living  person  is  valid.    Has 
a  Probate  Court,  under  our  statutes,  jurisdiction  to  grant  admin- 
istration otherwise  than  upon  the  estates  of  deceased  persons ! 
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Our  statutes  have  not  the  supposed  peculiarity  of  the  stat- 
utes of  New  York.  They  simply  authorize  administration 
upon  the  estates  of  deceased  persons^  and  if  the  person  be  not 
dead,  the  court  would  be  acting  ultra  vires  to  appoint  an  ad- 
ministrator. Bnt  it  is  said  the  Probate  Court  has  jurisdiction 
to  ascertain  the  fact  of  death,  and  its  judgment  finding  that 
fact  is  conclusive  until  revoked  or  reversed.  The  general 
principle  is,  that  the  jurisdiction  being  conceded,  the  judgment 
is  condnsive  of  all  matters  involved,  but  if  the  jurisdiction  be 
disproven,  then  the  judgment  is  void  for  all  purposes.  If  it  be 
conceded  that  the  jurisdiction  rests  upon  the  existence  of  a 
particular  fact,  then  it  will  not  do  to  say  that  the  finding  of 
that  fact  by  the  court  is  conclusive  of  its  own  jurisdiction,  for 
this  would  be,  to  use  a  common  expression,  '^  reasoning  in  a 
circle."  The  judgment  is  conclusive,  if  the  court  has  juris- 
diction, and  its  judgment  that  it  had  jurisdiction  is  conclusive 
of  the  jurisdiction.  There  may  be,  in  some  cases,  confusion 
as  to  what  constitutes  the  jurisdictional  facts,  but  this  would 
seem  to  be  about  as  clear  an  illustration  of  it  as  could  be 
found*  That  a  Probate  Court  has  assumed  that  a  certain  per- 
son is  dead,  and  has  granted  administration  upon  his  estate, 
when  in  fact  he  was  not  dead. 

A  similar  illustration  is  given  by  Chief  Justice  Marshall. 
He  says :  "  If  by  any  means  whatever  a  prize  court  should  be 
induced  to  condemn  as  a  prize  of  war  a  vessel  which  was  never 
captured,  it  could  not  be  contended  that  the  condemnation 
operated  as  a  change  of  property." 

The  proper  distinction  is  illustrated  in  the  case  of  Allen  v. 
Dundas^  3  Term  Rep.  125,  where  it  was  held  that  payment  to 
one  named  as  executor  in  a  forged  will,  which  had  been  pre- 
sented and  allowed  in  the  Prerogative  Court,  was  a  protection 
against  the  demand  of  one  who  had  procured  the  proceedings 
on  the  forged  will  to  be  set  aside  and  himself  appointed  admin- 
istrator, this,  upon  the  ground  that  the  person  being  dead,  the 
coiirt  had  jurisdiction.  But  the  judges  said  that  if  the  person 
were  not  in  fact  dead,  the  whole  proceeding  would  be  void. 
So  that  the  jurisdiction  rests  upon  the yact  of  deaths  and  this 
being  clearly  shown  untrue,  it  must  result  that  the  entire  pro- 
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oeeding  was  without  jurisdiction  and  void.  For  at  least  it 
sounds  almost  absurd  to  say  that  any  man  is  to  be  bound  bj 
the  judgment  of  a  Probate  Court  that  he  is  dead.  The  argu- 
ment that  the  court  has  jurisdiction  to  ascertain  the  fact  of 
death  is  fallacious,  for  this  must  assume  that  the  court  may  de- 
cide the  question  either  way,  and  if  it  concludes  that  the  per- 
son is  not  dead,  then  it  has  no  jurisdiction  for  any  purpose. 
While  the  court  may  hear  evidence  of  the  death,  the  fact  is 
generally  assumed^  and  if  the  court  undertake  to  put  its  finding 
of  the  fact  in  the  form  of  a  judgment,  it  gives  it  no  greater 
validity.  This  conclusion  is  sustained  by  the  great  weight  of 
authority.  The  direct  question  was  fully  considered,  in  a  case 
precisely  similar,  by  the  Supreme  Court  of  Massachusetts,  and 
this  view  held  by  the  unanimous  opinion  of  the  court.  See 
Jochumsen  v.  Savings  Bank^  3  Allen,  87. 

The  principle  is  directly  involved  in  the  case  of  Thompson 
V.  Whitrrum^  18  Wall.  457.  By  the  laws  of  New  Jersey  it  was 
made  unlawful  for  any  one  not  at  the  time  a  resident  or  inhab- 
itant of  the  State,  to  gather  clams,  oysters  or  shell-fish  in  the 
waters  of  that  State,  and  the  law  anthorizes  the  seizure  of  the 
vessel  and  its  forfeiture,  which  may  be  declared  by  any  two 
justices  of  the  peace  of  the  county  in  which  the  seizure  oc- 
curred. The  suit  was  in  the  United  States  Court  against  the 
sheriff  who  had  carried  away  the  vessel. 

The  defense  was  the  judgment  of  condemnation  of  two 
justices  of  the  peace  of  New  Jersey,  which  judgmerd  recites 
the  fact  that  the  vessel  had  been  seized  in  tfieir  county.  This 
was  held  not  conclusive,  and  it  being  shown  that  the'seizure 
was  7)ot  in  the  county^  the  judgment  of  condemnation  was  held 
void. 

Onr  own  case  of  Wilson  v.  Frazier^  2  Hum.  30,  was  where 
administration  was  granted  in  two  different  counties  about  the 
same  time.  Judge  Reese  said,  ''the  letters  granted  in  the 
county  other  than  the  county  of  the  intestate's  residence  were 
void." 

Other  similar  cases  are  referred  to  in  the  case  of  Jochumsen 
V.  Savings  Ba/nk^  3  Allen,  87.  If  the  judgment  of  the  Pro- 
bate Court  as  to  the  residence  of  the  intestate  is  free  from  a 
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collateral  attack,  it  can  hardly  be  said  that  the  judgment  of  the 
court  as  to  the  death  of  the'  party  can  stand  upon  a  higher 
groond.  In  fact,  so  far  as  our  researches  have  gone,  the  case 
of  Radefigas  v.  East  River  Savings  Institution  stands  alone, 
and  even  that  decision  seems  to  have  been  rendered  doubt- 
ful upon  a  second  hearing  of  the  case.  See  19  Am.  Law 
Journal. 

As  a  further  argument  against  the  validity  of  the  adminis- 
tration, we  need  only  see  to  what  it  would  lead.  If  the  admin- 
istration was  valid  until  revocation,  as  argued  in  the  present 
cise,  then  it  must  result  that  the  decree  of  the  Chancery  Court 
in  the  bill  filed  by  Whitly,  to  collect  these  notes,  was  likewise 
conci  naive,  for  in  that  view  it  was  a  bill  filed  by  one  who  was, 
for  the  time  being,  properly  authorized  to  act  as  administrator 
to  collect  assets  due  the  estate.  The  proper  defendants  were 
made,  and  the  court  had  jurisdiction  of  the  subject-matter,  and 
the  decree  rendered  in  the  cause  must,  in  that  view,  be  held 
conclusive  upon  all  parties.  But  suppose  the  decree  had  been 
in  favor  of  the  defendants  in  the  cause,  that  no  such  note  had 
ever  been  executed,  or  that  they  had  been  paid,  would  the 
complainants  in  this  cause  be  bound  by  the  adjudication  ?  Is 
it  possible  that  she  could  thus  lose  her  property  and  rights  by 
a  proceeding  to  which  she  was  in  no  sense  a  party  ?  The  de- 
cree was,  in  fact,  for  only  part  of  the  debt. 

Without  attempting  to  further  follow  the  discussion  into 
refinements,  it  is  suflicient  to  say  that  it  will  at  least  bring  us 
back  to  the  plain  common  sense  view  of  the  question,  to  which 
we  think  there  is  no  suflScient  answer,  and  that  is,  that  there  is 
lie  law  for  administering  upon  one's  estate  until  after  he  is  dead, 
and  that  no  living  man  is  bound  by  the  adjvdieation  of  a  court 
that  he  is  dead.  It  might  be  different  if  we  had  a  statute  such 
as  exists  in  Rhode  Island,  or  such  as  the  Kew  York  court  seems 
to  have  construed  theirs  to  be,  providing  that  after  an  absence 
for  a  given  time  one's  estate  may  be  administered  upon  as  if  he 
were  dead,  subject  only  to  his  right  to  reclaim  the  proceeds,  in 
the  event  he  return.  Even  then  it  would  be  a  question 
whether  this  would  not  be  depriving  a  man  of  his  property 
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without  dae  process  of  law.  See  Albanj  Law  Joamal  of  May 
15,  1880,  p.  3S3.     Bnt,  at  any  rate,  we  have  no  sach  statute. 

We  hold  the  entire  proceedings  void.  We  also  hold  Whit- 
ly  and  his  sureties  on  his  bond  of  indemnity  liable,  to  the 
extent  of  the  penalty,  for  the  money  received  by  him.  The 
amount  thns  realized  will  be  paid  to  complainant  in  exonera- 
tion to  that  extent  of  the  trust  property.  1  Lea,  586.  It  ap- 
pears that  some  of  the  persons  to  whom  Whitly  distribated  the 
funds  have  voluntarily  paid  to  complainant  part  of  the  amount. 
An  account  of  this,  as  ordered  by  the  chancellor,  will  be  taken, 
and  the  amount  credited  on  the  decree  on  the  indemnity  bond. 
Under  the  circumstances,  we  disallow  interest  during  the  war, 
and  until  Jnne  1st,  1865,  in  accordance  with  oar  holding  in 
similar  cases,  upon  the  ground  that  the  parties  were,  for  the 
time  being,  separated  by  the  lines  of  the  hostile  armies,  and  oc* 
cupied  toward  each  other  the  relation  of  pubUc  enemies,  be- 
tween whom  commercial  intercourse  was  forbidden. 

With  this  modification,  the  decree  of  the  chancellor  wiU  be 
affirmed,  and  the  cause  remanded,  and  the  costs  of  this  court 
divided. 

Freeman,  J.,  dissenting:  I  am  unable  to  agree  with  the 
conclusion  reached  by  the  majority  of  the  court,  for  the  fol- 
lowing, among  other  reasons : 

I  think  it  a  principle  that  runs  through  all  our  jurispru- 
dence, that  acts  done  by  the  parties  having  pHma  facie  legal 
authority  to  do  them,  as  to  third  parties,  are  valid.  The  party 
may  not  be  able  to  make  good  his  claim  to  the  position  assumed 
by  him,  or  the  authority  claimed,  when  brought  directly  in 
question,  and  he  may  be  declared  not  entitled  to  it,  or  his  au- 
thority revoked,  or  declared  invalid,  yet  as  to  third  parties  act- 
ing on  the  faith  of  the  apparent  authority,  they  are  protected, 
and  the  acts  done  as  valid  as  if  the  authority  was  complete,  or 
the  position  assumed  by  the  party  one  to  which  he  had  the  legal 
right.  The  case  of  an  officer  de  facto  illustrates  this  principle. 
The  party  who  is  in  an  office,  and  who  assumes  its  functions, 
whether  he  has  authority  by  law  to  do  so  or  not,  may  do  all  the 
acts  incident  to  such  office,  and  as  to  third  parties,  they  are 
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held  aB  valid  and  effective  as  the  acts  of  an  officer  de  jure. 
Sorely  the  act  of  a  court  of  competent  jurisdiction  ought  to 
have  equal  validity  and  equal  force,  when  the  fact  of  want  of 
jurisdiction  does  not  appear  on  the  face  of  its  proceedings,  as  it 
does  not  in  this  case,  but  has  to  be  made  out  by  independent  proof 
de  har%  the  record.  But  this  case  is  stil  1  stronger.  On  the  facts 
as  presented  to  the  court  at  the  time  of  granting  the  letters  of 
administration,  that  is,  proof  of  absence  from  the  country  for 
seven  years,  without  being  heard  from,  the  court  could  not 
have  refused  to  grant  the  letters  of  administration.  Why? 
Because  it  had  power  to  grant  letters,  on  legal  evidence 
of  death  of  a  party,  and  these  facts  constituted  such  evi* 
dence.  When  shown,  the  law  said  she  was  dead.  It  was  legal 
proof  of  the  fact.  In  law,  the  fact  of  death  appeared  to  the 
court.  If  administration  had  been  refused,  the  applicant  could 
have  appealed  to  the  Circuit  Court,  and  if  refused  there,  on 
these  facts  this  court  would  have  reversed  their  action  and 
compelled  the  grant.  Is  it  possible  that,  on  this  state  of  facts, 
the  act  is  void,  and  confers  no  authority  ?  It  might  be,  in  such 
a  case,  that  the  letters  would  be  granted  on  proof  of  a  state  of 
facts  giving  legal  authority  for  the  action  of  the  court,  and 
under  a  judgment  of  this,  the  court  of  last  resort  in  the  State, 
and  that  a  judgment  perfectly  valid  on  its  face,  the  only  one 
the  law  allowed,  and  yet  on  the  theory  of  the  majority  opinion, 
all  the  acts  done  under  this  judgment  would  be  void,  and  third 
parties  be  held  to  have  obeyed  the  judgment  at  their  peril  and 
in  their  own  wrong. 

Suppose  the  county  court  had  refused  to  grant  the  letters 
^Ti  procedendo  and  mandate  from  this  court,  would  not  a  man- 
damus be  issued  to  compel  them  to  do  so  ?  If  on  mandate  to 
do  80,  after  the  right  had  been  adjudged,  the  justices  had  re* 
fused  to  comply,  would  we  not  commit  them  for  contempt? 
Most  assuredly.  Can  we  rightfully  compel  a  court  or  any  one 
else  to  do  an  act  not  authorized  by  law,  but  forbidden  by  it  ? 
If  it  be  required  by  law,  can  it  be  void  by  the  same  law  ?  If 
80,  why,  and  by  what  process  of  reasoning  is  the  conclusion 
reached?  I  am  at  a  loss  to  see  the  reason.  The  opinion  fur- 
nishes none.  The  act,  then,  of  the  court  was  legal  when  done. 
Vol.  n.--28 
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If  80,  was  not  the  anthoritj  conferred  by  it  also  l^al  ?     What 
was  that  authority  ?    To  collect  the  assets,  the  debts  dne  the 
adjudged  intestate,  to  enforce  such  collection  by  process  of  law^ 
if  necessary.    He  conld  then  compel  the  payment  of  these 
debts  in  this  case.    If  so,  it  was  the  legal  duty  of  the  debtors 
to  pay,  BO  that  we  have  the  strange  condnsion,  that  what  the 
law  compels  a  man  to  do,  is  unlawful,  and  where  the  law  im- 
poses a  duty,  the  performance  is  by  the  same  law  nnlawfnl,  and 
the  act  void.    If  this  is  not  self -contradictory,  and  an  ar^* 
ment  that  destroys  itself,  I  am  at  a  loss  to  see  what  would  be. 
Whatsoever  a  proposition  is  stated,  the  opposite  of  which  is  a 
contradiction  and  absurd,  we  may  be  sure  the  proposition  is 
true.    So  when  we  assert  that  of  which  the  opposite  is  admitted 
to  be  true,  we  may  be  certain  onr  proposition  is  false  and  nn- 
sustainable.    Now  we  are  compelled,  on  the  theory  of  the  opin- 
ion, to  assert  the  act  of  granting  the  letters  and  payment  by 
these  parties  was  wrong,  and  yet  admit  that  it  was  legal,  and 
could  have  been  compelled  to  have  been  by  law,  the  court  and 
the  parties  could  have  done  nohow  else.    With  all  this,  we 
now  hold  both  acts  void  and  illegal.     The  answer  to  this  I  am 
nnable  to  see,  and  until  I  do,  I  mnst  dissent  from  the  oonda* 
sions  based  on  such  premises.    In  reply  to  the  radical  error  in 
the  opinion,  as  I  think,  that  the  conrt  had  no  jurisdiction  to 
grant  letters  of  administration  except  on  a  dead  man's  estate, 
I  need  but  say  that  the  conrt  had  jurisdiction  of  the  qties- 
tion,  the  subject-matter.    Jurisdiction  is  conferred  by  law. 
Whether  the  facts  on  which  the  jurisdiction  conld  be  exercised 
depends  on  these  being  made  to  appear  by  proof.    That  was  a 
matter  for  the  judgment  of  the  conrt  acting  on  the  facts  before 
it.    The  proof  may  not  have  been  sufficient,  but  we  are  not  re- 
vising that  judgment,  and  therefore  called  on  to  weigh  it. 
But,  as  I  have  shown,  the  case  was  made  ont,  and  on  the  facts 
the  authority  for  its  action  was  complete,  and  therefore  the  act, 
when  done,  was  the  only  legal  judgment  that  could  have  been 
rendered.    This  being  so,  on  even  the  principle  of  the  opinion, 
that  in  a  case  of  death  of  a  party  the  court  had  legal  authority 
to  act,  because  the  death  was  legally  proven.    Yet  this  act  is 
held  void,  by  reason  of  subsequent  proof  developed,  and  the 
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effect  declared  to  render  all  who  acted  under  this  authority  illegal 
and  void.  This  involves  the  proposition  that  a  third  party  is 
to  obey  the  judgment  of  a  court  of  competent  jurisdiction, 
v&lid  on  its  face,  at  his  peril,  that  peril  being  that  it  may  turn  out 
the  proof  was  not  sufficient,  or  after  proof  may  show  that  the 
court  erred  in  what  it  did.  This  principle  would  be  subver- 
sive of  an  sound  policy,  and  compel  every  man  to  guarantee 
the  correctness  of  the  action  of  the  judicial  tribunals  of  the 
country.  Surely,  the  citizen  ought  to  have  some  benefit  from 
the  generally  conceded  legal  presumption  in  favor  of  the  regu- 
larity of  their  action.  The  result  I  would  reach  is,  that  the 
subsequently  developed  facts  furnish  the  ground  for  vacating 
or  revocation  of  the  letters,  but  being  granted  properly  at  the 
time,  aU  acts  done  under  authority  should  be  held  valid. 

This,  it  seems  to  me,  is  more  in  accord  with  sound  legal 
analogies,  and  better  agrees  with  a  wise  public  policy.  In  sup- 
port of  this,  I  suggest  that  such  cases  are  rare,  this  being  the 
first  in  this  court  since  the  existence  of  our  State,  eighty  odd 
years.  They  can  never  occur  without  more  or  less  neglect  of 
attention  to  property  and  interest  on  the  part  of  the  claimant. 
Such  n^lect,  and  such  protracted  absence,  without  notice  of 
whereabouts,  furnishes  in  law  the  ground  for  such  an  adminis- 
tration. The  party  must  be  assumed  to  have  acted  with  a 
knowledge  of  the  law  on  this  subject,  and  having  made  the  case 
by  his  own  negligent  conduct,  ought  not  to  be  allowed  to  aver 
the  action  of  others  on  the  fact  as  a  wrong.  The  principle  is 
that  no  man  can  assign  the  result  of  his  own  conduct  as  a  legal 
wrong,  much  less  hold  third  parties  responsible  for  such  re- 
sults. This  is  a  self-evident  proposition.  The  theory  of  the 
inajority  opinion  is  that  it  may  be  done. 

Which  ought  to  suffer,  the  party  who  has  contributed  at 
least  in  some  degree  to  the  injury,  or  parties  wholly  innocent 
of  all  wrong?  In  fact,  it  may  be  maintained  that  the  present 
complainant  has  made  out,  by  her  own  conduct,  the  entire  case, 
requiring  the  action  of  the  county  court  and  the  grant  of  the 
Ministration.  What  she  did  had  authorized  it  by  law.  Yet 
she  is  now  allowed  to  come  in  and  make  innocent  third  parties, 
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who  acted  under  the  facts  as  she  made  them,  soffer  heavy  loss 
for  her  gain.    To  this  I  cannot  assent. 

McFabland,  J.,  npon  petition  to  rehear,  said :  We  have 
been  asked  to  rehear  this  case  on  account  of  its  novelty.  The 
only  additional  argument  offered  is  a  review  of  the  question  in 
the  American  Law  Review,  of  May,  1880.  This  article  con- 
cedes that  the  weight  of  authority  is  in  favor  of  our  conclu- 
sion, and  refers  to  additional  authorities  in  its  support  that  we 
have  not  had  access  to.  Moore  v.  Smithy  11  Rich.  Law  (S.  C), 
569 ;  Melia  v.  Simmons^  45  Minn.  334.  The  author  only  un- 
dertakes to  say  that  something  may  be  said  on  the  other  side 
of  the  question,  and  puts  forth,  somewhat  doubtingly,  the  sug- 
gestion that  the  jurisdiction  does  not  depend  upon  the  fact  of 
death,  but  upon  the  allegation  of  the  fact  in  the  application  for 
letters  of  administration. 

If  disposed  to  enter  further  with  the  discussion,  we  think 
it  could  be  shown  that  this  position  is  unsound.  But  we  are 
content  to  rest  our  conclusions  upon  the  reasons  and  authority 
already  given. 

The  other  points  in  the  petition  have  been  fully  considered 
in  the  foregoing  opinion. 

As  to  the  interest  after  June,  1865,  while  it  is  true  that 
complainant  was  absent  with  the  notes  in  her  possession,  80 
that  they  could  not  have  been  paid,  yet  it  is  not  shown  that  the 
defendants  were  ready  or  desired  to  make  payment,  or  that 
they  lost  the  interest. 

Petition  to  rehear  dismissed. 


See  Melia  v.  Simmons,  1  Am.  Prob.  R  148,  and  cases  in  note. 
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COLLIBB  V8.   GbIMESBY. 

[86  Ohio  Statd,  17.] 

DkVISE  op  "  PEOFTTS  AND  BENEFITS  "  NOT  A  FEB. — ^EXECUTION  OP 
POWER  BY  EXECUTORS  WHEN  ALL  DO  NOT   QUALIFY. 

Testator  deriaed  the  sole  lue  of  certain  real  estate  to  his  wife  so  long  as  she  re- 
mained  his  widow,  and  at  the  time  she  ceased  to  be  his  widow  the  "  profits  and 
benefits  **  of  sach  real  estate  to  be  equally  divided  between  his  children  and 
grandchildren,  adding  a  direction  that  when  his  son  Samuel  attained  majority, 
said  real  estate  should  be  sold — provided  his  wife's  widowhood  was  ended — 
and  the  proceeds  divided  amongst  the  same  beneficiaries.  He  named  ezeca- 
tors,  directing  them  to  "  act  and  see  the  accomplishment  of  his  will,     ffdd: 

That  by  the  words  " profits  and  benefits"  the  testator  did  not  intend  to  devise  a 
fee. 

That  the  direction  to  sell  was  imperative;  and  the  time  of  sale  after  Samuel 
became  of  age  and  the  widow's  estate  ceased. 

That  the  dnty  of  making  the  sale  devolved  on  the  executors,  and  as  one  declined 
to  qualify  the  other  should  execute  the  same. 

The  plaintiff,  Maria  Collier,  is  the  half-sister,  on  the  part  of 
her  mother,  of  Oris  M.  Painter,  deceased,  and  as  such  is  the 
sole  distributee  of  his  personal  estate.  The  object  of  the  peti- 
tion is  to  enforce  a  trust  alleged  to  arise  under  the  fourth 
item  of  the  will  of  Samuel  Painter,  deceased. 

The  following  is  a  copy  of  the  will : 

"  Whereas,  I,  Samael  Painter,  of  Perry  township,  in  the 
county  of  Columbiana,  and  State  of  Ohio,  being  of  a  sound 
and  disposing  mind  and  memory,  do  make  this  my  will,  hearby 
revoking  all  othejf  will  or  wills  heartofore  by  me  made,  this 
ondy  to  be  and  remain  my  last  will  and  teetimoney  in  manner, 
as  follows : 

"  Ist.  I  direct  my  funeral  expenses  (md  and  all  my  just 
dej>t8  to  be  paid. 

"  2d.  I  bequeath  to  my  two  sons  and  grandson,  nameley, 
Seth  Painter,  Samuel  Painter,  and  Oris  M.  Painter,  a  certain 
tract  of  land,  being  and  lying  in  Vanw(irt  county,  in  the  State 
of  Ohio,  containing  three  hundred  and  thirty-two  acres  and 
seventy-six  hundredths,  wioh  land  I  hold  by  patent  from  under 
the  hand  of  Martin  Van  Buren,  president  of  the  United  States, 
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dated  twentj-first  day  of  August,  eighteen  hundred  and  thirty- 
seven,  to  them  and  their  hairs^  for  ever  to  be  equdey  divided 
between  them,  one  hundred  and  eleven  acres  each. 

^^8d.  I  bequeath  to  mj  three  daughters,  namleyj  Louise 
Thomson,  wife  of  John  Thomson,  Lucinda  Grimesey,  wife  of 
Jobn  Grimesey,  and  Lydia  Ann  Painter,  a  certain  tract  of  land 
lying  in  Goshen  township,  Mahomg  county,  State  of  Ohio, 
containing  thirty-two  acres,  to  be  equdey  devided  between 
them  according  to  value. 

^'  4th.  I  will  and  bequeath  to  my  wife  Mary,  the  hold  and 
socdd  use  of  all  my  reail  estate  not  heartqfore  beqtiethj  so  long 
as  she  remains  my  widow,  and  at  the  time  she  seseth  to  be  my 
widdowj  the  j>rqfet8  and  benefits  of  the  above  said  reael  estate 
shall  be  equeley  devided  between  my  six  children  and  my 
grandson  Oris  Painter,  share  and  share  alike. 

^'  I  direct  that  when  my  son  Samuel  Painter  shall  arive  at 
the  age  of  twenty-one  years,  that  the  above  mention  real  estate 
shall  be  soald  provided  that  my  wife's  widdouhhood  shall 
have  aecth  before  that  time),  and  to  be  devided  between  them 
as  follows :  Seth,  Samuel  and  Oris  two  shares  each,  and  the 
rest  of  my  children  one  share  each. 

^^  And  laetlej/j  I  constitute,  nomanate  and  apoint  my  son 
Seth  Painter,  and  my  son-in-law  John  Grimesey,  my  executors, 
to  act  and  see  the  accomplishment  of  this,  my  last  will  and 
teetimonej/f  acording  to  the  true  intent  and  meening  thereof. 
In  witness  tJiarof^  I  hearunto  set  my  hand  and  seail  this  thirty- 
first  day  of  August,  in  the  year  one  thousand  eight  hundred 
and/bur^y-eight." 

The  testator  at  the  date  of  his  will  was  in  the  60th  year  of 
his  age,  and  he  died  July  29, 1851.  His  will  was  duly  ad- 
mitted to  probate  in  the  same  year,  and  letters  testamentary 
were  granted  to  John  Grimesey — the  other  executor  named, 
Seth  Painter,  declining  to  accept  the  trust.  The  widow  elected 
to  take  under  the  will.  At  the  date  of  the  will  she  was  fifty- 
five  years  of  age ;  and  the  testator's  son,  Samuel,  was,  at  that 
time,  in  the  9th  year  of  his  age. 

The  widow's  estate  determined  on  May  18,  1874,  by  her 
death.    The  testator  left  six  children  surviving  him,  and  his 
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grandson,  Oris  M.  Painter,  who  was  a  son  of  a  deceased  son 
of  the  testator.  Oris  died  September  17, 1864,  intestate,  and 
without  issne,  leaving  the  plaintiff  his  half-sister,  as  before 
stated. 

The  petition  states  that  all  of  the  legatees  named  in  the 
fonrth  item  of  the  will,  except  Oris,  "  conveyed  away  their 
interests  in  said  premises,  under  said  will,  by  deeds  in  fee,  and 
that  the  defendant,  John  Pow,  holds  said  interests,  and  is  now 
in  the  possession  of  the  same." 

The  petition  also  avers,  ^^  that  said  real  estate  was  devised 
to  be  sold  by  said  will,  and  the  proceeds  to  be  divided  among 
the  legatees,  and  thereby  became  personal  property,  and  that 
on  the  death  of  said  Oris  M.  Painter,  all  his  personal  estate 
descended  to  plaintiff  as  his  sister  of  the  half  blood,  including 
his  interest  of  one-fifth  in  the  real  estate  aforesaid,  and  that 
she,  the  plaintiff,  is  the  owner  of  all  said  Oris  M.  Painter's 
interest  in  said  lands." 

The  plaintiff  prays,  in  substance,  for  the  sale  of  the  premises 
by  the  executor,  and  for  general  relief. 

John  Grimesey,  the  acting  executor,  and  John  Pow,  are 
made  defendants. 

In  the  Court  of  Common  Pleas  the  case  was  heard  on  peti- 
tion, answer  and  reply,  and  a  decree  was  rendered  for  the 
plaintiff. 

On  appeal  the  defendants  on  leave  withdrew  their  answer, 
and  each  filed  a  demurrer  to  the  petition  on  the  ground  that 
there  was  a  defect  of  parties,  and  also  on  the  ground  that  the 
facts  stated  did  not  constitute  a  cause  of  action. 

On  the  motion  of  the  defendants  the  cause  was  reserved  for 
decision  by  this  court. 

Clarke  cfe  McVickeTy  for  plaintiff. 

EermeU  <&  AmJbler^  for  defendants. 

Whttb,  J.  The  main  controversy  depends  upon  the  con- 
struction of  the  fourth  item  of  the  will.  The  question  is 
whether  the  sale  of  the  lands  therein  provided  for,  is  directed 
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to  be  made  on  the  arrival  of  Samnel  at  the  age  of  twenty-one 
years,  anef  after  the  termination  of  the  estate  of  the  widow; 
or,  whether  the  direction  to  sell  is  made  contingent  on  the 
widow's  estate  terminating  hefore  Samuel's  arriving  at  age. 
The  claim  of  the  defendants  is  that  the  power  of  sale  is  thns 
contingent ;  and,  hence,  that  as  Samnel  became  of  age  before 
the  determination  of  the  estate  of  the  widow,  the  provision 
directing  a  sale  and  the  division  of  the  proceeds  ceased,  on  his 
arriving  at  age,  to  be  operative.     They  further  claim  that  on 
the  determination  of  the  estate  of  the  widow,  the  fee  of  the 
land  passed  to  the  children  and  grandson  of  the  testator,  under 
the  devise  of  the  "  profits  and  benefits  "  of  the  real  estate.    We 
do  not  question  that  a  devise  of  the  rents  and  profits,  or  of  the 
'^  profits  and  benefits  "  of  lands,  without  qualification  or  limita- 
tion will  impliedly  carry  the  fee.     But  in  order  to  determine 
whether  there  is  such  qualification  or  limitation,  we  must  look 
into  the  whole  will,  with  the  view  of  ascertaining  the  sense  in 
which  the  terms  were  used  by  the  testator ;  and  when  such 
sense  is  ascertained  to  give  it  the  effect  intended.    Sueh  terms 
cannot  be  held  to  carry  the  fee  when  it  appears  from  other 
parts  of  the  will  that  the  fee  is  otherwise  disposed  of. 

Whether  the  fee  is  otherwise  disposed  of,  in  the  present 
case,  depends  upon  the  clause  in  item  four,  already  referred  to, 
directing  the  land  to  be  sold. 

The  clause  not  only  directs  a  sale,  but  it  makes  a  disposition 
of  the  proceeds  of  the  sale.  It  provides  that  the  proceeds  of 
the  sale  shall  be  divided  between  the  children  and  the  grand- 
child as  follows :  To  Seth,  Samuel,  and  Oris,  two  shares  each, 
and  to  the  rest  of  the  children  one  share  each.  According  to 
the  claim  of  the  defendants,  the  bequests  of  two  shares  each  to 
Seth,  Samuel  and  Oris  are  made  contingent  upon  the  estate  of 
the  widow  terminating  hefore  Samuel  became  of  age.  If  her 
estate  ceased  a  day  before  he  became  of  age,  the  land  was  to 
be  sold,  and  Seth,  Samuel  and  Orris  were  each  to  have  t^o 
shares  of  the  proceeds.  But  if  the  widow's  estate  should  cease 
a  day  after  Samuel  became  of  age,  there  was  to  be  no  sale,  and 
these  bequests  were  not  to  take  effect. 

That  such  was  not  the  intention  of  the  testator  seems  to  us 
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to  be  dear.  The  object  of  the  testator  in  postponing  the  sale 
until  his  wife's  widowhood  should  cease,  was,  it  seems  to  ns,  to 
preserve  to  her,  during  her  widowhood,  the  use  of  the  land ; 
and  that  the  following  is  the  true  reading  of  the  clause :  "  I 
direct  that  when  my  son  Samuel  Painter  shall  arrive  at  the  age 
of  twenty-one  years,  that  the  above-mentioned  real  estate  sh^l 
be  sold,  provided  that  my  wife's  widowhood  shall  have  ceased 
before  that  time,"  that  is,  before  the  making  of  such  sale. 

The  provision  in  the  preceding  clause,  directing  "  the  pro- 
fits and  benefits "  of  the  land  to  be  divided  equally  between 
his  children  and  grandson,  is  not  without  effect  upon  the  con- 
struction we  give  to  the  subsequent  clause.  That  provision 
was  intended  to  dispose  of  the  use  or  annual  rents  and  profits 
of  the  land  for  the  period  that  might  intervene  between  the 
termination  of  the  widow's  estate  and  the  sale,  whether  her 
estate  ceased  before  or  after  Samuel  became  of  age. 

The  direction  to  sell  the  land  is  imperative,  and,  it  seems  to 
us,  the  duty  of  making  the  sale  is  imposed  on  the  executors. 
There  is  no  discretion  vested  in  them  whether  the  lands  shall 
be  sold  or  not.  The  direction  is  that  the  real  estate  shall  be 
sold,  and  the  proceeds  of  the  sale  divided  among  the  persons 
designated. 

The  bequest  is  of  money,  the  proceeds  of  the  sale  of  the 
land,  and  not  of  the  land.  The  beneficiaries  under  the  will 
take  the  property  with  the  character  impressed  upon  it  by  the 
testator.  In  the  present  case  they  take  it  as  money,  and  in  the 
character  of  pecuniary  legatees ;  and  the  fact  that  Oris  died 
before  the  time  arrived  for  making  the  sale  did  not  change  the 
nature  of  the  bequest.  His  interest  became  vested  at  the 
taking  effect  of  the  will,  and,  on  his  death,  his  right  passed  to 
his  personal  representatives.  Reading  v.  Blackwell^  Baldw. 
C.  Ct.  166 ;  Hinehart  v.  Sarrison^s  Ealra^  Id.  177. 

That  the  testator  intended  that  the  sale  of  the  land  and 
division  of  the  proceeds  should  be  made  by  the  executors,  is 
shown,  we  think,  by  the  language  used  in  the  last  clause  of  the 
win.  He  appoints  his  son,  Seth  Painter,  and  his  son-in-law, 
John  Grimesey,  his  executors,  and  directs  them  to  **act  and  see 
the  accomplishment  of  this  my  last  will  and  testament,  accord- 
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ing  to  the  true  intent  and  meaning  thereof."  It  seeniB  to  ns 
the  testator  could  not  have  intended  to  devolve  the  maMng  oi 
the  sale  and  distribution  of  the  proceeds  upon  his  heirs ;  but 
that  he  regarded  this  as  a  matter  to  be  accomplished  by  his 
executors. 

As  one  of  the  executors  refused  to  act,  the  duty  of  execut- 
ing the  trust  devolved,  under  the  statute,  upon  the  other 
executor.    S.  &  C.  Stat.  1629,  §  65. 

The  remaining  question  is,  whether  there  is  a  defect  of 
parties.  As  the  interest  vested  in  Oris  is  to  be  regarded  as 
personal  estate,  his  personal  representative  ought  to  be  made  a 
party.  He  died  intestate ;  hence,  if  there  has  not  been,  there 
ought  to  be  an  administrator  appointed  of  his  estate,  so  that, 
to  the  extent  that  may  be  necessary,  the  money  belonging  to 
his  estate  may  be  applied  to  the  purposes  of  administration* 

The  interests  acquired  under  the  will  by  the  other  legatees 
having  been,  by  them,  vested  in  John  Pow,  he  is  the  proper 
party  to  represent  such  interests. 

If  the  property  in  question  could  be  considered  as  land  de- 
vised to  Oris,  it  would  have  descended  from  him  as  ancestral 
property  to  those  who  were  of  the  blood  of  the  testator  from 
whom  the  estate  came.  But  as  it  must  be  regarded  as  of  the 
personal  estate  of  Oris,  while  the  heirs  may  have  been  proper, 
we  are  not  prepared  to  say  that  they  are  necessary  parties. 

The  demurrer,  on  the  ground  that  the  petition  does  not 
show  a  cause  of  action,  is  overruled ;  and  as  to  the  ground  of 
there  being  a  defect  of  parties  it  is  sustained. 


Devise  of  rents  and  profits*—"  To  have  the  issues  and  profits  and  to 
have  the  land  is  all  one."  Parker  v.  Pluimner,  Cro.  Eliz.  190;  a.  p.  Stewart 
V.  Gkimett.  8  SimonB*  R  898;  ex-parte  Elliott,  6  Whart.  R  (Penn.)  524; 
Sampson  v.  Randall,  72  Me.  R  109;  and  a  similar  effect  is  given  to  a  deriae  of 
the  "  net  income/'  or  "net  profits."  Earl  ▼.  Rowe,  85  Me.  R  414. 

So  of  a  bequest  of  the  income  or  interest  of  personal  property,  whether 
such  income  or  interest  be  bequeathed  through  an  executor  or  a  tnistee,  or 
directly  to  the  beneficiary.    Ward  ▼.  Amoiy,  1  Curtis'  C.  C.  R  419,  42a 

Bui  at  common  law,  where  it  appears  that  the  rents  are  to  be  paid  to  the 
beneflciaiy  by  the  executor  or  trustee,  as  where  the  executor  was  directed 
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"to  lease  the  term  and  pay  over  the  rent  to  the  testator's  poor  kindred  to 
vhom  such  profits  were  devised,  the  title  to  the  term  was  in  the  executor  as 
trustee."  Bar  Walworth,  Ch.,  in  Craig  v.  Craig,  8  Barb.  CK  R  76,  96.  See, 
also,  Paterson  ▼.  Ellis,  11  Wend.  R  259,  per  Edmonds,  S.  p.  298. 

The  same  rule  applies  to  the  income  of  personal  property.  Ward  v. 
Amoiy,  supra. 

If  it  appear  doubtful  whether  a  devise  of  real  estate  or  of  its  use  only  was 
intended  by  a  testator,  the  former  construction  should,  it  seems,  prevaU. 
F&terson  v.  Ellis,  mpra,  p.  298. 

A  devise  of  rents  and  profits  for  a  limited  period  is  a  devise  of  the  land 
for  the  period  specified.  Cooper  v.  Pogue,  92  Penn.  St  R  254;  Fay  v.  Fay, 
1  Cosh.  R  93;  see  Bentley  v.  EaufEman,  86  Penn.  St.  R.  99;  Mandlebaum  v. 
McDonell,  29  Mich.  R  78;  18  Amer.  R  61. 

Implied  power  to  execators  to  sell  land«— Where  a  will  naming  an 
executor  contalis  a  direction  that  real  estate  be  sold,  yet  intrusts  to  no  per- 
son expressly  the  duty  of  selling,  this  duty  will  be  deemed  impliedly  cast 
npon  the  executor  if  the  will  intrust  to  him  the  distribution  of  the  fund  to 
be  produced  by  the  sale  (Lockart  v.  Northington,  1  Sneed.  R  818;  Handle- 
bamn  v.  ODonell,  29  Mich.  R  78;  18  Amer.  R  61);  or  if  the  will  unite  in  a 
common  dispoeition,  such  fund  and  the  testator's  personalty.  Gray  v.  Hen- 
derson, 71  Penn.  St.  R  868. 

Thus,  where  a  will  read  as  follows:  "  I  wish  all  my  debts  to  be  as  speedily 
paid  as  possible,  for  which  purpose  I  desire  that  the  tract  of  land  on  which 
I^ulin  lives,  together  with  all  personal  property  thereon,  may  be  sold  and  ap- 
plied to  that  purpose,  and  in  aid  of  that,  as  soon  as  sales  can  be  effected,  so 
much  of  my  city  property  as  may  be  necessary  to  effect  that  object,''  no 
person  being  named  to  mi^e  the  sales,  but  executors  appointed,  it  was  said 
that  the  power  to  seU  "is  a  power  vested  in  them  by  necessary  implication. 
The  land  is  to  be  sold  for  the  purpose  of  paying  the  debts,  which  is  a  duty 
devolving  upon  the  executors;  and  it  follows,  as  a  matter  of  course,  that 
the  testator  intended  his  executors  should  make  the  sale  to  enable  them  to 
discharge  the  duty  and  trust  of  paying  the  debts."  Peter  v.  Beverly,  10 
Peters'  R  682,  566;  see  also  Blount  v.  Moore,  64  Ala.  860. 

A  testator  directing  so  much  of  his  real  estate  as  necessary  to  raise  certain 
legacies  to  be  sold  at  public  vendue,  when  his  children  should  become  of  full 
Age,  and  the  remainder  of  the  real  estate  "  to  be  leased  or  rented  "  by  his 
executors,  and  upon  the  majority  of  the  youngest  child,  all  real  estate  not 
otherwise  disposed  of  to  be  sold,  and  the  proceeds,  with  the  amount  of  the 
personal  property,  divided  among  the  children.  Chancellor  Kent  observes :  "  I 
^^^  it  is  a  very  necessary  conclusion  that  the  executors  were  the  persons 
Intended  by  the  testator  to  execute  the  i>ower  to  sell,"  speaking  particularly, 
It  would  seem,  of  the  power  to  sell  to  pay  legacies.  Davoue  v.  Fanning,  2 
Johns.  Ch.  R  262. 

Some  stress  was,  in  the  opinion  of  the  chancellor,  laid  on  the  circumstance 
of  a  sale  at  public  auction  being  directed.  But  this  direction  ought  not  ap- 
puently  to  have  influenced  the  decision.    "  It  has  been  settled  law  since  the 
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Tear  Books/'  remarks  Nelson,  Ch,  J.  in  Bogert  v.  Hertell,  4  Hill's  R.  482, 
500,  ''that  a  power  given  in  a  will  to  sell  land  for  the  purpose  of  paying 
debts  and  legacies,  or  for  making  division  of  the  produce  without  naming 
the  donee,  will  vest  in  the  executor  by  implication." 

In  a  later  New  York  case  a  will  directed  after  death  of  testator^s  wife  a 
sale  of  land  and  division  of  the  net  proceeds  among  certain  persons.  Some 
of  those  entitled  to  these  proceeds  were  aliens,  incompetent,  as  the  law  of  the 
State  then  was,  to  take  real  estate  by  devise.  No  donee  of  the  power  being 
named,  a  power  to  the  executors  was  held  to  be  implied,  "because  the  fund 
raised  is  distributable  by  them  in  that  character."  As  no  .event  had  occurred 
which  rendered  the  purposes  of  the  sale  unattainable,  "the  purpose  of  the 
sale  for  the  convenience  of  division  and  to  enable  the  aliens  to  take  still  con- 
tinued."   Meakings  v.  Cromwell,  6  N.  T.  R  186,  148. 

So  far  as  the  mere  convenience  of  division  affects  the  question,  it  is  worthy 
of  remark  that  in  Lovett  v.  GiDender,  85  N.  Y.  R.  017,  Davies,  Ch.  J.,  remarks 
of  a  power  of  sale  given  to  executors  merely  for  the  purpose' of  division  that 
"  as  the  law  made  that  division  upon  the  death  of  the  testator,  the  provision 
is  inoperative  and  has  nothing  to  support  it."  See  85  N.  Y.  R  p.  62a  But 
see  Eiimier  v.  Rogers,  42  N.  Y.  R.  (Hand),  581.  In  a  North  Carolina  case, 
it  is  said  that  "a  siftiple  direction  in  a  will  to  dMde  an  estate  real  and 
personal  is  by  no  means  a  direction  to  hU  the  real  estate  for  division.** 
McDowell  V.  White,  68  N.  C.  R.  65.  See  Alexander  v.  Wallace,  8  Lea's  R 
569.  It  has  been  held  in  Massachusetts  that  a  bequest  of  "all  the 
residue  of  my  estate,  both  real  and  personal,  of  whatever  name  or  nature 
soever  or  wherever  said  property  may  be  found,"  with  a  direction  to 
the  executor  "to  eoHeet  all  the  last  above  specified  property  as  soon  as 
can  be  done  consistently  without  sacrificing  too  much  by  forcing  the 
sale  thereof  in  any  improper  manner,  not  however  to  exceed  the  term  of  five 
years,  and  pay  over  the  same,"  vests  by  implication  a  power  to  sell  the 
real  estate  in  the  executor.  Qoing  v.  Emery,  16  Pick.  R  107;  26  Amer.  Dec 
645.  See  Hamilton  v.  Hamilton,  08  Dl.  R  254.  And  in  New  Jersey  the 
same  inference  was  drawn  from  the  following  clause  in  a  will:  "  I  appoint 
my  beloved  and  trusty  son  *  my  sole  executor  of  this  my  last  will  and  testa- 
ment. My  will  and  wish  is  to  consult  the  heirs,  whether  it  will  be  best  to 
sell  it  or  otherwise— the  homestead  property."  Haggerty  v.  Lanterman,  80 
N.  J.  Eq.  R  87.  But  a  strict  rule  against  the  implication  where  there  was  no 
charge  on  the  land  in  favor  of  legatees,  and  no  duty  of  paying  over  pro- 
ceeds imposed  upon  executors,  was  applied  in  Doe  eat  dem.  Dunlap  v.  I^le,  5 
McLean's  R  822. 

In  equity  a  charge  of  legacies  on  the  land  gives  a  i>ower  of  sale  by  impli- 
cation to  the  executor.  Whitehead  v.  Wilson,  29  N.  J.  Eq.  R  396,  citing 
Greetham  v.  Colton,  84  Beav.  R.  615,  619;  s.  t.  In  the  Matter  of  the  Will  of 
Fox,  52  N.  Y.  R  580,  587.  But  at  law,  a  devise  "  after  all  my  Just  debts  are 
discharged,"  it  has  been  held,  gives  no  such  authority.  Den  ex  dem,  Dmm 
V.  Keeling,  2  Dev.  (N.  C.)  L.  R.  288. 

A  power  to  executors  "  to  sell  and  dispose  of  so  much  of  the  real  estate  as 
should  be  necessary  to  fulfil  the  will,"  would  empower  them,  it  seems,  to 
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« 

lease  for  twenty-one  yean  real  estate,  consisting  of  vacant  lots,  it  appearing 
that  to  do  so  would  greatly  and  permanently  increase  the  value  of  the  lots  to 
the  benefit  of  the  ee$tui  que  trust  for  life  and  the  vested  and  contingent  re- 
maindermen, the  greater  power  including  the  less.  Hedges  v.  Biker,  5  Johns. 
Ch.  R168. 

Power  of  acting  exeeators  to  exercise  power  to  sell  land.— The  pre- 
amble to  chapter  rv,  of  21  Henry  YHI,  sets  forth  that  **  sundry  persons  before 
this  time  having  other  x)er8ons  seised  to  their  uses  of  and  in  lands  and  other 
hereditaments  to  and  for  the  declaration  of  their  wills,  have,  by  their  last 
wins  and  testaments  willed  and  declared  such  their  said  lands,  tenements,  or 
other  hereditaments  to  be  sold  by  their  executors  as  weU  to  and  for  the  pay- 
ments of  their  debts,  performance  of  their  legacies,  necessary  and  convenient 
finding  of  their  wives,  virtuous  bringing  up  and  advancement  of  their  chil- 
dren to  marriage,  as  also  for  other  charitable  deeds  to  be  done  and  executed 
by  their  executors  for  the  health  of  their  souls,"  and  that  while  some  of  the 
executors  were  ready  to  act  yet,  continues  the  preamble,  "  the  residue  of  the 
same  executors  uncharitably,  contrary  to  the  trust  that  they  were  put  in, 
have  refused  to  intermeddle  in  any  wise  with  the  execution  of  the  said  will 
and  testament,  or  with  the  sale  of  such  lands  so  willed  to  be  sold  by  the  tes- 
tator," and  that  "after  the  opinion  of  divers  persons,"  such  sales  must  be 
made  by  all  the  executors,  so  that  debts  are  left  unpaid  and  legacies  and  be- 
qnests  unperformed,  "as  well,"  concludes  the  preamble,  "unto  the  extreme 
misery  of  the  wife  and  children  of  the  said  testator,  as  also  unto  the  let  of  per- 
formance of  other  charitable  deeds  for  the  wealth  of  the  soul  of  the  said  tes- 
tator, to  the  displeasure  of  Almighty  €hxi ; "  it  is  therefore  enacted  that  where 
part  of  the  executors  refuse  and  the  residue  accept,  sales,  theretofore  or  there- 
after made  by  such  residue,  should  be  as  good  and  effectual  as  if  all  had 
joined. 

This  ancient  statute  passed,  as  would  be  apparent  from  the  commence- 
ment of  the  preamble  (see  8  Washb.  on  Real  Prop.  B.  Ill,  c.  vi,  §  1)  is  the 
original  of  the  Ohio  statute  referred  to  in  the  principal  case,  and  of  enact- 
ments of  like  purport  in  other  States. 

The  operation  of  the  Ohio  act  extended  expressly  to  cases  where  some  of 
the  executora  "  die,  refuse  to  act,  or  neglect;"  the  New  York  statute  in  terms 
to  cases  only  where  "any  executor  shall  neglect  or  refuse  to  take  upon  him 
the  execution"  of  the  will.  2  Rev.  Stat.  100,  §  55;  Davoue  v.  Fanning,  % 
Johns.  Gh.  R  252. 

Lutances  coming  within  these  statutes  are  those  in  which  the  power  is 
vested  in  the  executors  in  their  official  capacity.  Conover  v.  Hoffman,  1 
Bosw.  R  214  Where  "  there  are  no  words  in  the  will  warranting  the  con- 
dnsion  that  the  testator  intended  for  safety  or  some  other  object  a  joint  exe- 
cution of  the  i>ower,  as  the  office  survives,  the  power  ought  also  to  be  con- 
strued as  surviving."    Peter  v.  Beverly,  10  Pet.  R  532. 

At  oonmion  law  a  devise  that  executors  shall  sell,  gives  a  power  only, 
while  a  devise  to  them  to  sell  passes  the  interest  in  the  land.  Rogers  v.  Mark- 
er, 12  Heisk.  R  645.  By  its  terms  the  statute  of  Henry  Yin  embraced 
only  devises  of  the  former  class,  "yet,"  observes  Ck>ke,  "  being  a  beneficial 
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law,  it  !b,  by  constniction,  extended  where  lands  are  devised  to  ezecatotB  to 
be  sold."    Coke,  Litt  118  a. 

Althongh  the  words  of  the  statute  are  that  executors  "have  rrfu9&d  to  in- 
termeddle," no  express  refusal  or  formal  renunciation  by  an  executor  is  essen- 
tial to  render  yalid  couYeyances  by  his  associates.  Forbearance  from  enter- 
ing upon  his  duties  when  the  will  is  proved,  is  presumptive  evidence  of  a 
refusal  to  accept  the  office  "  When  a  man  conf des  to  another  the  manage- 
ment  of  his  estate,  after  his  decease,  the  nature  of  the  office  caDs  for  prompt 
action."  Wood  v.  Sparks,  1  Dev.  &  &  L.  R  889.  See,  also,  Marr  t.  Peay, 
2  Murphey's  R  84;  5  Amer.  Dec  521. 

The  same  doctrine  is  said,  in  Wood  v.  Sparks,  to  prevail  in  YirginJa. 

Whether  the  statute  embrace  i>owerB  of  sale  left  to  the  discreticHi  of  exec- 
utors, or  is  confined  to  peremptory  directions  to  seU,  is  a  question  upon  which 
the  decisions  in  the  various  States  are  in  conffict. 

The  latter  construction  is  disapproved  by  the  New  York  Court  of  Appeals 
as  "  a  strict  and  narrow  construction  of  a  remedial  and  beneficial  statute," 
and  an  intimation  in  Jackson  ex  d.  Cooper  v.  Given,  16  Johns.  R  167,  favor- 
able to  such  construction,  is  condemned.  Taylor  v.  Morris,  1  N.  T.  R  841. 
**  After  bestowing  some  pains  upon  the  search,"  observes  Buggies,  J.,  p.  858, 
' '  I  have  not  been  able  to  find  any  English  adjudication  or  dictum  that  the  op- 
eration of  the  statute  21  H.  VUl,  c.  4^  is  limited  to  the  case  of  a  peremptoiy 
order  to  sell." 

The  Judge  delivering  the  opinion  of  the  court,  8upi>orts  his  view  by  Ze- 
bach's  lessee  v.  Smith,  8  Binney,  69;  Chanet  v.  Wleponteanx,  8  McCord's 
South  Car.  R  29;  Wood  v.  Sparks,  supra;  Brown  v.  Aimistead,  6  Rand.  R 
594;  but  in  Kentucky  it  is  admitted  the  other  construction  has  been  adopted. 
Wooldridge  v.  Watkins,  8  Bibb's  R  849;  Clay  v.  Hart,  7  Dana's  R  1. 

See  as  favorable  to  the  New  York  decision,  Weimar  y.  Fath,  14  Yioom's 
R 1 ;  MiUer  V.  White,  Taylor's  B.  809 ;  1  Amer.  Dec.  691 ;  Nelson  V.  OoRington, 
4  Munf.  R  882;  6  Amer.  Dec  519.  But  in  conffict  with  these  are  Baitlett  v. 
Sutherland,  24  Miss.  R  895;  Tarver  v.  Haines,  55  Ala.  R  503  (oompaie 
Leavens  v.  BuUer,  17  Ala.  R  (O.  S.)  880. 894). 

Eqaitable  eonyeTsiom— On  this  subject  see  Craig  v.  Leslie,  8  Wheat 
R  568,  577;  Seymour  v.  Freer,  8  Wall.  R  202;  Bogert  v.  Hertell,  4  mil's 
R  492.  To  work  a  conversion,  the  direction  to  sell  must  be  impera- 
tive. In  the  Matter  of  the  Will  of  Fox,  52  N.  T.  R  580,  587.  See  Tase- 
weU  V.  Smith,  1  Band.  R  818;  10  Amer.  Dec.  588;  Shaw  y.  Chamben 
(Mich.),  14  Bepr.  50.  The  will,  however,  need  not  be  expressed  peremptorily 
if  it  clearly  convey  the  testator's  intention  that  the  land  be  sold.  Bopp  v. 
Minor,  88  Gratt.  R  97.  The  persons  interested  may  elect  to  take  the  land 
instead  of  its  proceeds.  Jones  v.  Caldwell,  97  Pa.  St  R  42;  Hetzd  v.  Bar- 
ber,  69  N.  Y.  R  1,  11.  But  an  mfant  cannot  elect  Ashby  v.  Fhhner, 
1  Mer.  R  296.  Nor  may  one  tenant  in  common  elect  alone.  Bradiah  v.  Gee, 
Ambl.  R  229. 
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BiiiVEN,  Executor  vs.  Seymoub. 

[88  New  York,  469.] 

WhBH  LEGAOY  BPEdFIO. — CoKSTBUOnOK  OF  BEQUEST. — ^AnNTJITY 
PAYABLE  OUT  OF  PBINOIPAL  ON  DEFIOIENOY  OF  INTEBE8T. 

The  faefe  that  »  specific  legacy  of  »  gold  watch  to  one  of  testator^e  daughters 
immediately  precedes  a  gift  of  thirty-five  dollars  in  money  to  another  daogh- 
ter,  both  children  receiying  eqoal  proyision  in  other  clanses  of  the  will,  does 
not  raise  a  presumption  of  an  intent  to  make  the  money  legacy  specific  alsa 

Testator  gave  to  his  two  daughters  the  nse  of  $1,000  each,  directed  "the  princi- 
pal to  ^  to  their  children  respectively,"  expressing  the  wish  that  the  $1,000 
"devised*  to  his  daughter  A.,  in  case  of  her  death,  leaving  no  child  living, 
should  go  to  £.'s  children,  but  if  A.  died  leaving  children,  the  latter  were  to 
have  the  use  of  the  same,  and  when  the  youngest  attained  majority  the  same 
to  be  paid  to  said  children.  Held,  that  the  language  defined  the  previous  gift 
of  $1,000,  though  the  word  "  devise"  was  inaccurately  used ;  that  the  bequest 
to  E.'s  children  was  not  repugnant  to  the  previous  ^ft  to  A. ;  that  there  was 
no  trust  nor  illegal  suspension  of  the  power  of  ownership.  « 

Tntator  gave  one-half  of  his  residuary  estate  to  E.,  the  pther  half  "  to  be  put  at 
interest,''  and  $100  a  year  paid  to  A.  in  person  annually,  the  first  payment  to 
be  made  one  year  after  testator's  death.  E.  was  then  made  genend  residuary 
legatee.  Sdd,  that  the  annuity  was  not  limited  to  the  interest  merely,  but 
A.  was  entitled  to  the  full  amount  specified,  to  be  made  jxp  out  of  principal^ 
if  the  interest  was  insufficient. 

Appeal  from  judgment  of  the  General  Term  of  the  Supreme 
Court,  in  the  third  judicial  department,  entered  npon  an  order 
made  May  3, 1881,  which  affirmed  a  judgment  entered  npon 
a  dedsion  of  the  conrt  on  trial  at  Special  Term. 

This  action  was  brought  by  plaintiff,  as  executor  of  the 
will  of  Sidney  Janes,  deceased,  to  obtain  a  judicial  construc- 
tion of  said  will.  The  testator  died  in  February,  1878,  leaving 
his  widow  and  two  daughters,  Emily  Seymour  and  Amelia 
Crumb,  surviving;  both  of  the  daughters  had  children  then 
living. 

The  clauses  of  the  will  which  are  in  question  are  as  follows : 

"  I  give  to  my  wife  Bhoda,  in  case  of  her  becoming  my 
widow,  the  nse  of  the  premises  on  which  we  now  reside,  and 
ail  of  the  honsehold  goods  of  which  we  are  now  possessed  and 
own,  to  have  and  hold  for  her  own  use  and  benefit  during  her 
lifetime,  after  which  one-half  of  the  same  is  to  go  to  mj 
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daughter  Emily,  wife  of  Benjamin  Seymour;  and  I  farther 
give  to  my  wife  $500  in  money — $500.     I  give  to  my  two 
daughters,  Amelia,  wife  of  Dr.  D.  W.  Crumb,  and  Emily,  above 
named,  $1,000,  each,  to  be  put  at  interest  and  tbere  kept, 
during  their  lifetimes,  and  they  are  to  have  the  use  thereof, 
then  the  principal  to  go  to  their  children  respectively  each.    I 
give  to  my  daughter  Amelia  one  gold  watch ;  the  same  is  in 
my  possession  and  was  bought  for  her.    I  give  to  my  daughter 
Emily  $35  in  money.     1  wish  my  executors  hereinafter  named 
to  obtain  and  set  four  sets  of  headstones,  as  follows :  one  to 
the  grave  of  my  wife  Mary,  one  to  the  grave  of  my  daughter 
Anbernett,  one  to  the  grave  of  my  wife  Abiah,  and  one  to  my 
grave ;  good,  common,  respectable  headstones,  all.     And  when 
the  foregoing  provisions  shall  have  been  completed,  which  I 
wish  to  have  done  as  early  as  propriety  shall  indicate,  and  all 
dues  and  expenses  paid,  then  whatever  of  property  or  value  I 
•may  have  left,  I  wish  one-half  of  it  to  go  to  my  daughter 
Emily,  aforenamed,  and  the  other  half  together  with  the  one- 
half  of  the  proceeds  of  the  premises  and  household,  the  use  of 
which  is  devised  to  my  wife,  to  be  put  at  interest.    I  further 
give  to  my  daughter  Amelia,  aforenamed,  $100  a  year,  to  be 
paid  to  her  in  person  annually,  and  the  first  payment  thereof 
to  be  paid  to  her  one  year  after  my  death.     Of  the  $1,000 
devised  to  my  daughter  Amelia,  in  case  she  should  die  not 
leaving  any  child  or  children  living,  then  the  $1,000  I  wish  to 
have  to  go  to  my  daughter  Emily's  children,  but  in  case  she 
dies  leaving  child  or  children,  then  the  child  or  children  are  to 
have  the  use,  and  when  the  youngest  shall  come  to  his  or  her 
majority,  or  of  age,  not  longer  being  a  minor,  then  the  same  to 
be  paid  over  to  said  child  or  children,  and  if  my  daughter 
Amelia  should  die,  leaving  any  money  or  property  arising  out 
of  the  money  payments  devised  in  this  will,  then  said  money 
or  property  is  to  go  to  my  daughter  Emily.    And  I  hereby 
make  my  daughter  Emily  the  residuary  legatee  of  any  and  all 
matters  of  yalue." 

Oeorge  IF.  i?ay,  for  appellants. 
JR.  A.  Stanton^  for  respondents. 
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Finch,  J.  It  is  to  be  regretted  that  an  estate  so  small  as 
that  here  in  controversy  should  be  further  lessened  by  a  litiga- 
tion, both  long  and  severe;  bnt  the  contest  may  have  been 
unavoidable ;  and  in  any  event  the  questions  presented  must  be 
carefully  determined  without  reference  to  the  amount  involved. 
The  will  to  be  construed  is  quite  confused,  and  very  inartifici- 
ally  drawn,  and  makes  any  effort  to  ascertain  the  intention  of 
the  testator  somewhat  difficult  and  unsatisfactory.  We  may 
hest  examine  it  by  considering  in  their  order  the  objections 
taken  by  the  appellants,  and  the  construction  of  separate  pro- 
visions for  which  they  contend.  ' 

The  will  contains  a  bequest  in  the  following  language :  ^^  I 
give  to  my  daughter  Emily  $35  in  money."  Immediately 
preceding  this  was  a  specific  bequest  to  the  other  daughter, 
Amelia,  of  a  gold  watch,  which  was  in  testator's  possession, 
hut  was  bought  for  her ;  and  still  earlier  in  the  order  of  the 
will,  a  bequest  of  the  use  of  $1,000  to  each  of  the  said  daugh- 
ters. The  appellants  insist  that  the  bequest  of  $35  is  a  general 
legacy,  and  so  subject  to  abatement,  while  the  respondents  con- 
tend that  it  is  intended  as  specific  and  not  to  be  abated.  The 
courts  below  have  concurred  in  the  latter  opinion.  The  only 
ground  suggested  is  the  hazardous  inference  that  because  a 
specific  legacy  of  a  watch  had  Just  before  been  made  to  the 
one  sister,  the  money  given '  to  the  other  was  intended  to 
balance  it,  and  to  be  paid  in  full  and  without  abatement.  The 
suggestion  is  perhaps  probable,  but  founded  upon  no  language 
of  the  will,  and  straying  from  the  ordinary  rules  of  construc- 
tion. The  gift  is  simply  of  so  much  money.  It  is  not  of  any 
particular  sum,  or  even  out  of  any  described  fund.  Any  money 
of  the  estate  would  discharge  it,  and  whatever  we  may  imagine 
was  the  unuttered  and  unexpressed  wish  or  purpose  of  the 
testator,  we  cannot  disregard  the  thing  which  he  has  said,  and 
put  in  its  place  the  thine:  he  did  not  say.  The  question  is  very 
unimportant  in  amount,  but  it  may  come  to  us  again  with 
large  consequences  behind  it,  and  we  must  not  establish  a  pre- 
cedent by  which  a  general  legacy  of  money,  plainly  and  un- 
equivocally expressed,  becomes  in  effect  a  specific  legacy, 
because  we  can  see  that  the  testator  might  very  naturally  and 
Vol.  n.— 29 
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jnetly  have  made  it  so.  It  conld  not  have  been  adeemed ;  it 
was  not  even  demonstrative ;  and  was  general  and  not  specific 
And  thongh  a  general  legacy  may  sometimes  have  a  preference 
over  other  general  legacies  in  the  same  will,  it  is  only  in  cer- 
tain recognized  cases.  Where  it  is  given  for  the  support  and 
maintenance  of  a  near  relative,  otherwise  unprovided  for  {So(h 
fidd  V.  AdamSj  12  Hnn,  370),  or  for  the  education  of  such 
relative  {Petrie  v.  Petriey  7  Lans.  90),  or  where  it  is  in  lieu  of 
dower  and  so  may  be  deemed  a  purchase-price  {Blower  v. 
Morret^  2  Yes.  Sr.  Ch.  421),  such  general  legacy  has  been 
granted  a  preference.  No  such  fact  raises  the  question  here. 
The  will  is  bare  of  any  such  suggestion,  and  we  are  left  with 
only  the  probable  guess  that  because  a  watch  was  given  to  one 
legatee,  the  gift  of  money  immediately  following  to  another 
legatee,  was  intended  to  operate  as  specific  although  expressed 
as  general.  We  cannot  assent  to  that  construction,  especially 
in  view  of  the  fact  that  in  doubtful  cases  the  courts  lean  against 
a  construction  which  makes  the  legacy  specific.  (FoaU?8  Ap- 
peal, 22  Pick.  299.) 

The  next  questions  raised  are  over  the  bequest  of  the  use 
of  $1,000  to  the  testator's  daughter  Amelia.  His  language  is, 
"I  give  to  my  two  daughters,  Amelia,  wife  of  Dr.  D.  W. 
Crumb,  and  Emily,  above-named,  $1,000  each,  to  be  put  at 
interest  and  there  kept  during  their  lifetimes,  and  they  are  to 
have  the  use  thereof,  then  the  principal  to  go  to  their  children 
respectively  each."  So  far  nobody  criticises  the  bequest.  The 
life  estate  to  the  daughters  with  remainder  over  in  each  case  is 
plainly  expressed.  But  after  a  series  of  other  bequests  the 
possible  death  of  Amelia's  children  before  the  termination  of 
the  life  estate  seems  to  have  occurred  to  the  testator,  and  he 
returns  to  the  subject  of  this  bequest,  and  provides  for  the 
emergency,  thus:  "Of  the  $1,000  devised  to  my  daughter 
Amelia,  in  case  she  should  die  not  leaving  any  child  or  chil- 
dren living,  then  the  $1,000  I  wish  to  have  to  go  to  my  daugh> 
ter  Emily's  children ;  but  in  case  she  dies  leaving  child  or 
children,  then  the  child  or  children  are  to  have  the  use,  and 
when  the  youngest  shall  come  to  his  or  her  majority,  or  of 
age,  not  longer  being  a  minor,  then  the  same  to  be  paid  over 
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to  said  child  or  children."  It  is  over  this  provision  that  the 
main  controversy  has  arisen.  It  is  said^^r^^,  that  the  legacy 
of  $1,000  is  not  described  because  the  testator  speaks  of  it  as 
"  devised."  That  is  pnrely  a  verbal  criticism.  That  the  word 
is^nsed  inaccurately  does  not  alter  the  distinct  reference  to 
"  the  $1,000,"  the  use  of  which  had  been  previously  given  to 
Amelia.  The  criticism  then  strikes  upon  the  word  ^^  wish,"  in 
the  bequest  over.  It  is  plainly  used  in  the  same  sense  as  if  he 
had  said  I  will,  or  I  direct.  A  failure  to  use  appropriate 
technical  language,  or  a  misapplication  of  legal  terms,  will  not 
defeat  an  intention  clearly  manifested  and  sufficiently  disclosed 
by  an  examination  of  the  will  itself.  (Parks  v.  Parke^  9 
Paige,  107 ;  DeKay  v.  Irvvag^  5  Denio,  646.)  It  is  then  said 
that  the  bequest  over  to  Emily's  children  is  repugnant  to  the 
gift  previously  made  to  Amelia  for  life  with  remainder  to  her 
children.  There  is  no  inconsistency  in  the  two  provisions. 
Sead  together  they  constitute  a  bequest  often  found  in  the 
books ;  to  one  for  life,  with  remainder  to  children  and  a  limi- 
tation over  in  case  of  their  death.  The  argument  addressed 
to  us  on  the  ground  of  repugnancy  would  tend  to  make  it 
impossible  ever  to  vest  an  estate  in  one,  subject  to  be  divested 
by  his  death,  and  carried  over  to  a  new  or  substituted  owner- 
ahip.  The  gift  to  Amelia's  children  is  qualified  by  the  limita- 
tion over  in  case  of  their  death,  and  is  to  be  treated  as  a  single 
bequest  to  such  children,  with  its  character  and  extent  defined. 
The  next  objection  urged  is,  that  the  gift  is  void  as  suspending 
the  absolute  ownership  for  more  than  two  lives,  and  the  argu- 
ment goes  largely  upon  the  ground  that  the  fund,  as  a  whole, 
was  vested  in  the  executors  as  trustees,  and  such  trust  would 
not  terminate  until  after  the  death  of  the  wife,  and  the  arrival 
at  full  age  of  the  youngest  of  an  unknown  number  of  children. 
But  there  is  here  no  trust.  No  attempt  to  create  one  has 
been  made ;  there  is  not  even  an  express  gift  to  the  executors. 
Nothing  whatever  is  required  of  them  which  they  may  not  do 
as  executors  and  by  virtue  of  the  power  impliedly  conferred. 
They  hold  as  executors  merely,  performing  their  duty  as  such 
without  taking  a  trust  estate.  {OUman  v.  Heddington,  24 
N.  T.  18;  WiUiams  v.  Conrad,  80  Barb.  524;  Martin  v. 
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Martm,  43  id.  172 ;  Burke  v.  Valentine,  52  id.  412 ;  Everitt 
V.  EveriU,  29  N.  T.  72 ;  Tucker  v.  Tucker,  5  id.  408.)  And 
this  is  more  especially  trae  where  we  are  asked  to  raise  a  tmst 
by  implication  which  is  not  only  unnecessary,  but  wonld  be 
void  when  created.  {Smith  v.  Edwards,  MSB.,  Feb.  1882.) 
It  is  then  further  said  that  Amelia's  children  take  as  a  class 
and  not  in  severalty,  because  no  separate  shares  are  specified, 
and  there  is  no  gift  over  of  any  part.  That  consideration  is 
very  important  in  a  case  where  a  trust  exists  which  may  be 
construed,  either  as  single,  and  covering  the  whole  fund,  or  as 
an  aggregate  of  separate  and  several  trusts  for  the  benefit  of 
each  legatee.  But  where  a  life  estate  is  given  to  a  widow,  with 
remainder  to  the  children,  and  such  remainder  vests  at  once 
upon  the  death  of  the  testator,  the  children  take  as  tenants  in 
common,  and  the  proper  share  of  each  vests  in  each.  Such  is 
the  express  provision  of  the  statute  as  to  a  grant  or  devise  of 
real  estate  (1  B.  S.  727,  §  44),  and  the  same  rule  is  applicable 
to  a  bequest  of  personalty  and  must  be  so  applied.  {Everitt  v. 
EveriU,  29  N.  Y.  72.)  The  children  of  Amelia  living  at  the 
death  of  the  testator  took  distributively,  and  the  share  of  each 
vested  at  once,  subject  to  the  life  estate  of  the  mother,  and 
liable  to  be  divested  by  death  in  her  lifetime.  The  case  is  one 
of  a  gift  in  presenti,  with  the  period  of  payment  postponed. 
(Smith  V.  Edwards,  supra.)  And  that  furnishes  the  answer 
to  the  farther  contention,  founded  on  the  postponement  of  pay* 
ment  to  Amelia's  children  until  the  yonngest  should  reach  its 
majority,  they,  however,  receiving  the  whole  interest  until 
payment.  Their  legacy  vested  upon  the  death  of  the  testator, 
and  the  period  of  payment  only  was  deferred.  Whatever  was 
said,  in  Converse  v.  Kellogg  (7  Barb.  596),  which  warrants  an 
inference  that  such  deferring  of  payment  amounts  to  a  snspen- 
sion  of  the  absolute  ownership,  has  no  sanction  in  the  decisions 
of  this  court.  {Everitt  v.  Everitt;  Oilman  v.  Beddington^ 
s^ipra.)  It  is  further  claimed  that  the  fund  is  to  be  delivered 
to  Amelia,  and  she  is  to  hold  it,  first  for  her  own  life  and  then 
as  trustee  for  those  interested  in  the  remainder.  The  author- 
ity to  which  we  are  referred  {Smith  v.  Van  Ostrand,  64  N.  T. 
278)  turned  upon  special  language  in  the  will  which  led  to  a 
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decision  that  the  widow  had  more  than  a  mere  life-estate,  and 
was  entitled  to  take  in  addition  so  maeh  of  the  principal  as 
was  necessary  for  her  support.  In  that  case,  too,  there  was  an 
express  direction  that  the  fund  be  paid  to  her.  The  correct 
rale  was  declared  to  be,  that  unless  otherwise  directed  by  the 
will  it  was  the  duty  of  the  executors  either  to  invest  the  money 
and  pay  over  the  income,  preserving  the  principal  for  the  re- 
maindermen, or,  if  they  paid  it  to  the  legatee  for  life,  to  exact 
security  which  would  perfectly  protect  the  principal.  There 
was  no  direction  here  which  can  be  held  to  divert  the  f and 
from  the  control  of  the  executors  and  give  it  to  Amelia  as 
trustee. 

As  to  the  next  question  raised,  we  concur  with  the  appel- 
lants and  disagree  with  the  courts  below.    The  will  began  with 
a  bequest  to  the  widow  and  a  gift  to  her  of  a  life  estate  in  the 
homestead  and  household  goods,  followed  by  a  devise  to  Emily 
of  the  one-haU  of  the  homestead  and  household  goods,  subject 
to  her  mother's  right.    Then  come  the  bequests  of  $1,000  and 
of  the  watch  and  $35  in  money  already  considered.     And 
then,  after  providing  for  suitable  headstones  and  the  payment 
of  debts  and  expenses,  the  testator  disposes  of  the  residue. 
One-half  thereof,  excluding  the  half  of  the  homestead  and 
household  goods  not  yet  disposed  of,  and  reserved  for  Amelia, 
he  gives  to  his  daughter  Emily.    The  other  half,  including 
such  half  of  the  homestead,  he  directs  ^^  to  be  put  at  interest," 
and  then  adds,  "  I  further  give  to  my  daughter  Amelia  afore- 
named $100  a  year,  to  be  paid  to  her  in  person  annually,  and 
the  first  payment  thereof  to  be  paid  to  her  one  year  after  my 
deatL"     It  is  conceded  by  all  parties  that  this  annuity  is  to  be 
paid  out  of  the  interest,  or  interest  and  principal,  of  the  fund 
jost  before  provided,  and  consisting  of  one-half  of  the  proceeds 
of  the  homestead  and  household  goods,  and  the  same  pro- 
portion of  any  residue  from  other  sources  remaining.     The 
contention  is,  on  behalf  of  the  respondents,  that  Amelia  is  to 
have  only  the  interest  up  to  $100  a  year  and  none  of  the  prin- 
cipal.   The  General  Term  so  held.    They  rejected  the  require- 
ment that  the  annuity  should  begin  one  year  after  the  t^stSr 
tor's  death,  and  because  the  homestead  and  household  goods 
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conld  not  be  sold  and  become  interest-bearing  until  the  death 
of  the  widow,  substituted  a  construction  which  begins  the 
annuity  one  year  after  such  death,  and  the  absolute  gift  of 
$100  a  year  is  transformed  into  the  gift  of  the  interest  merely, 
although  much  less  in  amount.  We  think  this  is  making  too 
free  with  the  directions  of  the  wilL  If  the  testator  intended 
only  a  life  estate  to  Amelia,  the  previous  clauses  of  his  will 
show  that  he  knew  how  to  declare  that  intention.  As  he  had 
given  Emily  half  of  the  homestead  it  was  natural  to  giv^e 
the  other  half  to  Amelia,  and  the  final  gift  over  of  what 
Amelia  should  leave  indicates  that  she  was  to  have  some  bene- 
fit of  the  principal,  which  might  result,  by  reason  of  the  manner 
of  payment,  in  her  death  before  it  was  fully  exhausted.  We 
are  of  opinion  that  Amelia  is  entitled  out  of  the  interest  and 
principaJ  to  receive  her  full  annuity,  dating  from  one  year  after 
the  testator's  death,  in  sums  of  $100  each  year,  while  she  lives 
and  until  the  fund  is  exhausted ;  and  that  any  thing  which 
may  remain  upon  her  earlier  death  is  to  be  paid  over  to  Emily. 
It  is  said  that  the  residuary  clauses  do  not  work  this  result, 
and  that  any  unexpended  balance  will  fall  into  the  general 
estate.  Those  clauses  are  as  follows,  viz. :  '^  If  my  daughter 
Amelia  should  die,  leaving  any  money  or  property  arising  out 
of  the  money  payments  devised  in  this  will,  then  said  money  or 
property  is  to  go  to  my  daughter  Emily."  While  this  phras- 
ing is  awkward  and  open  to  criticism,  it  plainly  refers  to  some- 
thing given  by  the  will  in  such  manner  that  an  unexpended 
portion  may  be  left  by  the  death  of  the  legatee  before  exhaust- 
ing the  whole.  And  since,  in  addition,  the  testator  adds: 
"  I  hereby  make  my  daughter  Emily  residuary  legatee  of  any 
and  all  matters  of  value,"  we  think  the  balance  left  by  Ameha'a 
death  was  in  the  testator's  mind  and  intended  to  pass  as  a  part 
of  the  residue. 

The  difficulty  of  interpreting  correctly  such  a  will  as  this 
has  been  felt  by  every  tribunal  before  whom  its  provisions 
have  been  discussed.  The  view  we  have  taken  of  it  seems  to 
us  the  nearest  possible  approach  to  the  intention  of  the  testator. 

The  judgment  of  the  General  Term  should  be  modified  by 
declaring  the  legacy  of  $35  to  be  general  and  subject  to  abate- 
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ment,  and  the  annuity  of  $100  to  be  payable  to  Amelia  daring 
her  life  ont  of  the  principal  and  interest  of  the  one-half  of  the 
fund  described  as  resulting  in  part  from  the  sale  of  the  home- 
stead, commencing  one  year  after  testator's  death,  and  any 
balance  remaining  npon  her  death  to  go  to  Emily;  and  as 
modified  affirmed ;  neither  party  to  have  costs. 
All  concur,  except  Bapallo,  J.,  absent. 

Judgment  accordingly. 


See  Metcalf  y.  First  Fkuish  in  Framingham.  1  Am.  Prob.  R  11 ;  Delaney 
▼.  Van  Aulen,  ante,  page  837. 


Shabpe  v8.  Allen. 

[6  B.  J.  Lea,  81.] 
ArrElt-ACQUIBBD   PBOPEEtr. — OoNSTRUOnON. 

Teitator  wrote,  "I  hare  some  real  and  personal  property,  and  I  do  hereby  make 
the  foUofring  disporition  of  it,"  proceeding  to  Bpecifically  describe  and  devise 
Boch  property.    Bdd,  that  after-acquired  property  did  not  pass  by  such  will. 

Appeal  from  the  Chancery  Court  of  Cocke  connty. 

0.  C  Kingy  for  complainant. 

W.  J.  McSween  and  McFarland  ds  Dickson^  for  de- 
fendants. 

Deadebick,  C.  J.  On  the  6th  day  of  December,  1864,  G. 
W.  Allen  executed  his  will,  by  which  he  gave  certain  proper- 
ty, real  and  personal,  to  his  two  sisters,  Cynthia  and  Emma, 
and  his  brother,  defendant  Greene.    He  siterwards  acquired 
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Other  property,  real  and  personal,  and  died  in  1876,  leaving  ag 
his  heirs-at-law  and  distributees,  complainant  and  defendants. 

The  bill  is  filed  by  complainant,  a  sister  of  the  testator,  ex- 
hibiting the  will,  and  claiming  that,  as  to  the  property  ac- 
quired by  testator  after  its  execution,  he  died  intestate,  and 
that  she  is  entitled  to  a  share  thereof,  which  she  seeks  to  have 
decreed  to  her. 

Defendants,  Greene,  Cynthia  and  Emma,  demur  to  the  bill, 
upon  the  ground  that  the  will  exhibited  shows  that  the  testa- 
tor did  not  die  intestate  as  to  any  of  his  property,  but  that 
they  are  entitled,  under  said  will,  to  all  left  at  his  death. 

The  chancellor  overruled  the  demurrer,  and  the  defendants 
have  appealed  to  this  court. 

The  first  clause  of  the  will  gives  directions  as  to  his  burial* 
The  second  directs  that  his  debts  shall  be  paid  out  of  his  per- 
sonal property.  The  third  is  as  follows :  "  I  have  some  real 
and  personal  property,  and  I  do  hereby  make  the  following  dis- 
position of  it :  1st.  I  have  a  tract  of  land,  of  two  hundred  and 
fifty  acres,  lying  on  the  south  side  of  French  Broad  River,  be- 
tween the  lands  of  Wm.  Burnett  and  the  mouth  of  Wolf 
Creek,  which  I  hereby  give  and  bequeath  to  my  two  sisters, 
Emily  Allen  and  Cynthia  Cowan,  and  to  their  heirs  forever; 
the  title  to  which  is  hereby  vested  in  them.  2d.  I  have  an  un- 
divided interest  in  the  real  and  personal  estate  of  my  &ther 
and  mother,  aside  from  some  other  personal  property  in  mj 
own  right,  all  and  singular  of  ^  which  I  do  hereby  give  and  be- 
queath the  same  to  my  said  two  sisters,  Emily  Allen  and  Cyn- 
thia Cowan,  and  to  my  brother,  Greene  Allen,  jointly  to  share 
and  share  alike  in  the  same."  The  next  and  last  clause  ap- 
points his  brother  Greene  executor. 

The  language  above  quoted  is  all  that  the  will  contains  pur- 
porting to  dispose  of  his  property  by  the  testator;  and  the 
question  is,  does  this  will  dispose  of  the  property  of  testator 
acquired  by  him  after  its  execution. 

^By  the  act  of  1842  it  was  provided,  "  that  any  estate  or  in- 
terest in  lands  acquired  by  a  testator  after  making  his  will,  of 
which  he  died  seized  and  possessed,  shall  pass  thereby  in  like 
manner  as  if  owned  by  him  at  the  making  of  his  wUl,  if  such 
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dearly  appears  by  the  will  to  have  been  the  testator's  inten- 
tion." 

And  it  wa»  held  by  this  conrt,  in  Wynne  v.  Wynns^  2  Swan, 
405,  that  the  language,  "I  give  to  my  much-beloved  wife, 
AGcha  Wynne,  all  the  balance  of  my  property,  both  real  and 
personal,  to  have  and  to  hold  to  her  own  benefit,  to  the  exclu- 
sion of  all  others,"  clearly  manifested  the  testator's  intention 
that  his  wife  should  take  the  lands  acquired  by  him  after  the 
execution  of  his  will. 

Before  the  passage  of  this  act,  lands  acquired  after  the 
making  of  a  will  did  not  pass  under  it,  although  the  testator 
might  have  so  intended  and  directed.  But  this  act  authorized 
a  testator  to  pass,  by  his  will,  after-acquired  lands,  by  showing 
clearly  in  the  will  that  such  was  his  intention.  This  act,  how- 
ever, is  not  brought  into  the  Code ;  but  the  act  of  1851-'52, 
Code,  sec.  2,195,  seems  to  have  taken  its  place.  It  provides 
that  ^^  a  will  shall  be  construed,  with  reference  to  the  real  and 
personal  estate  comprised  in  it,  to  speak  and  take  effect  as  if  it 
had  been  executed  immediately  before  the  death  of  the  testa> 
tor,  and  shall  convey  all  the  real  estate  belonging  to  him,  or  in 
which  he  had  any  interest  at  his  decease,  unless  a  contrary  in- 
tention appear  by  its  words  and  context." 

By  the  act  of  1842,  after-acquired  realty  could  only  pass  by 
showing  clearly  such  was  the  testator's  intention. 

By  the  act  of  1851-52,  Code,  sec.  2,195,  after-acquired 
realty  shall  pass  by  the  will,  unless  a  contrary  intention  appear 
by  its  words  and  context. 

The  intention  of  the  testator  is  to  be  ascertained  by  giving 
to  the  language  employed  by  him  a  fair  and  reasonable  inter- 
pretation. 

He  says :  ^^  I  have  some  real  and  personal  property,  and  I 
do  hereby  make  the  following  disposition  of  it :  1st.  I  have 
a  tract  of  land  of  250  acres,"  describing  it,  "  which  I  hereby 
give,"  &c.  ^^  2d.  I  have  an  undivided  interest  in  the  real  and 
personal  estate  of  my  father  and  mother^s  estate,  aside  from 
60Q]e  other  personal  property  in  my  own  right,  all  and  singular 
of  which  I  do  hereby  give  to  my  two  sisters,  Emily  and  Oyn- 
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thia,  and  brother  Greene,  jointly  to  share  and  share  alike  in 
the  same." 

It  will  be  observed  that  testator,  when  he  comes  to  dispose 
of  his  property,  sets  out  by  saying,  "  I  have  some  real  and  per- 
sonal property,  and  I  do  hereby  make  the  following  disposition 
of  it,"  and  then  proceeds  to  dispose  of  a  tract  of  land  to  his 
two  sisters,  and  an  nndivided  interest  in  land  and  personalty 
derived  from  his  father's  and  mother's  estate,  and  personaltj 
which  he  claims  in  his  own  right. 

The  reasonable  constmction  of  this  language  is,  that  testa- 
tor, at  the  time  of  making  his  will,  had,  that  is,  held  in  posses- 
sion, as  his  own,  certain  real  and  personal  property,  which  he 
disposed  of  by  giving  a  tract  of  250  acres  of  land,  part  of  said 
property  which  he  then  had,  to  his  two  sisters,  and  then  the 
nndivided  interest  he  held  and  owned  in  his  father's  and 
mother's  estate,  as  well  as  such  personal  property  as  he  then 
held  in  his  own  right,  as  contradistinguished  from  that  whicli 
he  derived  from  his  father's  and  mother's  estate,  to  his  two 
sisters  and  brother  Greene.  Such,  we  think,  is  the  obvionfl 
meaning  of  the  language  employed.  He  says,  ^^  I  have,"  &c., 
meaning  "  I  hold  now,"  possession  or  control  of  the  property 
specified ;  and  this  language  is  applied  expressly  to  the  250 
acres  of  land,  the  nndivided  interest  in  his  parents'  estate,  and, 
by  a  reasonable  and  grammatical  construction,  with  equal  force 
and  directness  to  the  personal  property  which  is  in  his  own 
right.  This  language,  in  relation  to  personal  property  held  in 
his  own  right,  certainly  cannot  reasonably  be  held  to  apply  to 
other  personal  property  which  he  did  not  own  or  hold  at  the 
time,  but  which  he  might  thereafter  acquire,  much  less  can 
anything  in  either  clause  be  held  to  convey  any  other  land  than 
such  as  is  specifically  mentioned.  If  so,  to  whom  does  it  go, 
and  under  which  clause  does  it  pass  ? 

The  words  and  context  can  bear  no  other  reasonable  con- 
struction than  that  testator  had,  at  the  time  of  making  the  will^ 
a  present,  existing  right  to  the  property  mentioned,  which  he 
then  proposed  to  dispose  of. 

In  1  Bed.  on  Wills,  it  is  said  a  will  speaks  from  the  death 
of  the  testator,  and  not  from  its  date,  unless  its  language,  by 
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&ir  constraction,  indicates  a  contrary  intention.  Hence,  a  devise 
of  realty  and  bequest  of  personalty  generally  carries  all  a  testa- 
tor had  at  his  death.  Bat  when,  he  adds,  a  testator  refers  to 
an  actnally  existing  state  of  things,  his  language  should  be  held 
as  referring  to  the  date  of  the  will,  and  not  to  his  death,  as  this 
is  then  a  prospective  event.    Pp.  370-80. 

In  this  case,  the  testator  says :  ^'  I  have  some  real  and  per> 
fional  property,  and  I  do  hereby  make  the  following  disposition 
of  it :  I  have  250  acres  of  land,  and  give  it,"  &c.  ^^/  ha/oe  an 
undivided  interest,"  &c.,  '^and  some  personalty,  which  I 
give,"  &c. 

Does  not  this  language  plainly  mean  that  testator  then 
owned  the  property  mentioned,  thus  referring  to  an  actually 
existing  state  of  things,  and,  according  to  the  authority  just 
cited,  and  sound  reason,  showing  that  it  was  not  the  intention 
of  testator  that  his  will  should  pass  after-acquired  property, 
but  that  only  which  he  had.  The  property  disposed  of  was 
that  which  testator  then  had,  and  there  is  no  language  in  the 
will  which  can  be  reasonably  construed  as  disposing  of  any 
other  than  that  specified  and  described.  • 

It  follows  that  the  chancellor's  decree  was  correct,  and  it* 
will  be  aflSrmed,  and  the  cause  will  be  remanded  for  answer 
and  further  proceedings.    Appellants  will  pay  the  costs  of  this 
conrt 

Fbeeman,  J.,  dissenting :  The  construction  of  the  will  of 
G.  W.  Allen,  deceased,  is  the  matter  of  this  litigation.  It  is  as 
follows :  After  providing  for  the  payment  of  his  debts,  and  for 
his  burial,  out  of  his  personal  property,  in  the  first  two  clauses, 
the  third  clause  is  as  follows :  '^  I  have  some  real  and  personal 
property,  and  I  do  hereby  make  the  following  disposition  of 
it :  1st.  I  have  a  tract  of  land,  of  250  acres,  lying  on  the  south 
side  of  French  Broad  Eiver,  between  the  lands  of  Wm.  Bur- 
nett and  the  mouth  of  Wolf  Creek,  which  I  hereby  give  and 
bequeath  to  my  two  sisters,  Emily  Allen  and  Cynthia  Cowan, 
and  to  their  heirs  forever,  the  title  to  which  is  hereby  vested 
in  them.    2d.  I  have  an  undivided  interest  in  the  real  and  per- 
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Bonal  estate  of  my  father  and  mother,  aside  from  some  otker  per- 
ional  property  in  my  own  rigJUy  all  and  singnlar  of  which  I  do 
hereby  give  and  beqaeath  the  same  to  my  said  two  sisters^ 
Emily  Allen  and  Cynthia  Cowan,  and  to  my  brother,  Greene 
Allen,  jointly,  share  and  share  alike  in  the  same." 

This  wiU  was  made  in  1864.  The  testator  died  in  1876. 
The  testator  acquired  considerable  lands  and  personal  property 
after  making  this  will — ^the  lands  not  included  in  the  descrip- 
tion of  the  land  mentioned  in  the  will ;  the  personalty  consist- 
ing, among  other  things,  of  bonds  secured  by  mortgage,  notes 
and  money. 

The  question  is,  did  this  after-acquired  property  pass  under 
the  will,  or  did  he  die  intestate  as  to  it  t 

CTnder  the  title,  ^^  effect  of  events  subsequent  to  the  execa- 
tion  of  wills,"  sec.  2,195  of  the  Code,  it  is  provided  that  ''& 
will  shall  be  construed,  in  reference  to  the  real  and  personal 
estate  comprised  in  it,  to  apeak  and  take  effect  as  if  it  had  been 
executed  immediately  before  the  death  of  the  testatorj  and 
shall  convey  all  the  real  estate  belonging  to  him,  or  in  which 
he  had  any  intei^st  at  his  decease,  unless  a  contrary  intention 
appear  by  its  words  and  context." 

This  gives  the  rule  of  construction,  in  reference  both  to 
real  and  personal  estate — ^that  is,  ^'  it  shall  speak  and  take  effect 
as  if  it  had  been  executed  immediately  before  the  death  of  the 
testator,"  as  to  both  kinds  of  property  comprised  in  the  will, 
and  shall  convey,  even  as  to  realty,  all  he  owns  at  the  time  it 
speaks,  that  is,  at  his  death,  unless  a  contrary  intention  appear 
by  its  words  and  context."  Tl^e  law  fixes  that  all  his  property 
passes,  unless  the  words  and  context  of  the  will  itself  shows  the 
contrary. 

As  to  the  realty,  this  intention  to  the  contrary  is  dearly 
made  out  from  the  language  and  context.  He  gives  a  specific 
tract  of  250  acres,  locating  it  specifically,  to  his  two  sisters. 
Second,  he  says,  I  have  an  undivided  interest  in  the  real  and 
persona]  estate  of  my  father  and  mother,  a^side  from  some  other 
personal  property  in  my  own  right,  all  and  singular  of  which 
*^  I  do  hereby  give  and  bequeath  "  to  said  sisters  and  his  brother, 
Oreene  Allen,  &c. 
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Now,  let  118  coDstrne  this  clause  as  speaking  at  the  death  of 
the  testator,  and  see  if  we  can  find  any  of  the  property  in  it 
excluded  by  the  "  words  and  context "  from  its  operation. 

He  is  to  be  looked  at  as  giving  to  these  parties  his  property 
such  as  is  enumerated,  at  that  time,  and  all  is  by  law  given  un- 
less the  contrary  appears.  Fix  this  date  in  the  mind,  and  read 
the  clanse,  "  I  have  now,  in  1876,  an  undivided  interest  in  the 
real  and  personal  estate  of  my  father  and  mother,  and  I  give  this 
to  my  sisters  and  my  brother."  This  is  clear ;  the  property  is 
designated,  and  cannot  be  misunderstood.  He  then  adds: 
"Aside  from  some  other  personal  property  in  my  own  right,  all 
and  singular  of  which  I  hereby  give,"  &c.  Asidsj  that  is,  in 
addition  to,  or  beside  the  interest  in  my  father's  and  mother's 
estate,  I  have  some  other  personal  property  in  my  own  right, 
and  this  is  given,  as  the  interest  I  own  in  my  father's  and 
mother's  estate  is  given,  to  said  sisters  and  brother.  What  is 
there  in  this  language  to  limit  the  personalty  included  in  the 
last  quoted  clause  ?  Nothing,  that  we  can  see.  He  first  gives, 
specifically,  the  undivided  interest  in  both  kinds  of  pi*operty  in 
this  estate,  and  then  all  the  other  personal  property  lie  owns  in 
his  own  right  is  likewise  disposed  of  to  the  same  parties.  This 
language  certainly  includes  all  the  other  personalty  he  has  at  the 
time  the  will  speaks,  for  he  divides  it  distinctly  into  two  classes, 
that  from  his  father's  and  mother's  estate,  and  ^^  aside,"  or  in 
addition,  the  other  personal  property  owned  in  his  own  right. 
You  can  only  limit  this  so  as  to  exclude  the  entire  personalty 
owned  by  him  at  this,  the  time  the  will  speaks,  by  remembering 
that  the  will  was  made  1864,  instead  of  1876.  If  you  construe 
it  to  ''  speak  and  take  effect "  in  1864,  then  it  would  dispose  of 
only  what  he  then  had.  But  this  is  precisely  what  the  law  says 
yon  shall  not  do ;  but  shall  construe  it  as  speaking  immediate- 
ly before  his  death.  If  construed  as  speaking  in  1864,  we  would 
say  at  once  he  could  only  give  what  he  then  had  in  his  own 
right.  But  when  we  take  the  rule  prescribed  by  the  statute, 
and  say  it  speaks  in  1876,  then  its  language  means,  I  to-day  give 
my  interest  in  my  father's  and  mother's  estate,  both  real  and 
personal,  and  aside  from  that,  I  now  have  some  other  personal 
property  in  my  own  right,  and  that  property,  so  owned  now  in 
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1876,  jnst  as  I  am  going  to  die,  I  also  give  to  mj  sisten  and 
brother.  How  much  personalty  owned  in  his  own  right  is  not 
stated,  bnt  all  he  owns,  aside  from  the  interest  in  the  father's 
estate,  in  his  own  right,  is  certainly  given — when,  at  the  date 
when  the  will  speaks,  that  is  what  he  owned  in  his  own  right 
then.  What  did  he  own  in  his  own  right  then  t  Bonds,  mort- 
gages and  money,  with  other  personalty.  We  have  bat  to  find 
out  what  it  is  at  this  date,  and  he  has  disposed  of  it.  If  he  did 
not  own  it  in  his  own  right,  or  had  any  personalty  held  in  right 
of  another,  it  wonld  be  exdnded  by  the  language,  and  not  pass, 
because  the  contraiy  intention  appears,  and  the  gift  only  in- 
cludes what  he  owns  in  his  own  right,  and  excludes  what  he 
may  own  in  right  of  another.  It  is  not  pretended  that  at  hia 
death  he  owned  any  property  in  right  of  another,  or  did  not 
own  all  the  personalty  he  possessed  in  his  own  right ;  if  so,  all 
such  property  is  inevitably  disposed  of  by  the  language  used. 

The  only  real  question,  it  seems  to  us,  is,  what  did  he  own 
immediately  before  his  death,  and  is  any  of  such  personalty  ex- 
chided  by  the  words  of  the  will  t  So  such  exclusion  is  found, 
and  therefore  all  goes  by  the  gift,  owned  in  his  own  right 
We  can  only  avoid  this  conclusion  by  construing  the  language 
as  speaking,  not  at  his  death,  but  at  the  time  of  making  his  will, 
and  this  is  to  disregard  the  law  as  it  is  written.  It  is  argued 
that  the  third  clause  changes  all  this,  and  points  to  the  real  and 
personal  estate  then  owned  by  testator,  that  is,  when  the  will 
was  made.  This  may  be  conceded ;  but  here  the  error  is  the 
same,  in  not  construing  this  language  to  spe<ik  immediately  be- 
fore the  death  of  the  testator.  Only  apply  this  rule,  arbitrary 
as  it  is,  but  imperative  nevertheless,  and  the  difficulty  is 
solved. 

But  read  the  language — "  I  have  now,  in  1876,  some  real 
and  personal  property,  and  I  hereby,  at  this  time,  make  the 
following  disposition  of  it " — and  you  are  compelled  to  have 
him,  by  this  act,  about  to  dispose  of  all  this  proi)erty  at  this 
time,  and  so  the  entire  estate  would  be  disposed  of,  or  is  pur- 
posed to  be  disposed  of ;  and  then  the  after  language  speaks 
from  the  same  date,  and  all  would  go,  unless  a  contrary  inten- 
tion is  found  in  words  or  context.    The  contrary  intention 
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does  appear,  as  to  the  realty,  for  a  specific  portion  is  alone 
designated  as  given,  and  to  specified  parties,  the  expression  of 
the  one  thing  exclnding  the  other.  Bat  when  we  come  to  the 
persoDaltj,  it  is  all,  aside  from  what  he  gets  from  his  father's 
and  mother's  estate,  and  no  specific  designation  of  any  party 
which  can  exclnde  by  possibility  any  other  part  not  thus  given. 
The  words  '^  all  and  singular,"  make  this  construction  still 
8troiiger,.instead  of  militating  against  it,  because  these  words 
of  necessity  include  all  the  beforementioned  property,  to  wit, 
the  undivided  interest  in  the  real  and  personal  estate  from  his 
father  and  mother,  and  also  the  other  property  owned  in  his 
own  right,  ^^  all  and  singular"  of  which  he  gives  to  the  sisters 
and  brother.  What  property  is  this  I  The  law  says  the  will 
speaks  immediately  before  his  death.  Then,  all  and  singular 
of  the  above  property,  to  wit,  the  interest  from  the  father's 
estate,  and  aside j  or  beside,  and  in  addition,  such  other  personal 
property  as  he  owned  then  in  I^is  own  right.  If  this  does  not 
include  all  he  has  when  the  will  speaks,' then  language  cannot, 
as  we  think,  be  found  that  wiU ;  bat  to  avoid  the  conclusion, 
the  language  must  furnish  the  exclusion  itself.  What  are  the 
words,  or  what  the  context,  that  does  this,  we  are  unable  to 
see.  Nothing  guides  to  such  a  conclusion,  except  the  fact  that 
the  will  was  made  in  1864;  and  it  seems  to  us  we  can  only 
reach  the  opposite  conclusion  by  making  it  speak  at  this  date, 
and  not  at  the  date  fixed  by  the  law,  that  is,  immediately  be- 
fore the  death  of  testator. 

For  these  reasons,  I  dissent  from  the  conclusion  of  the  ma- 
jonty  of  the  court. 

McFaslakd,  J.,  concurred  with  Fbbeman,  J. 


See  Byrnes  ▼.  Baer,  ante,  page  888,  and  cases  in  note  ;  Blaisdell  t.  Eighty 
1  Am.  ?ro.  R  811 ;  EimbaU  t.  Ellison,  Id.  688. 
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Hebbhy  vs.  Olabk,  Executor. 

[86  Arkansas,  lY.] 

Joint  will  to  take  effect  on  death  of  srBViyoiL 

There  can  be  no  snch  tbing  as  a  joint  will  to  take  effect  npon  the  death  of  the  nr- 
yivor.  A  will  must  take  effect  at  the  death  of  the  testator,  and  not  at  a 
time  still  in  the  future. 

Appeal  from  Sebastian  Circuit  Court. 
Jio8e  for  appellant. 

Eaton,  J.  Abram  and  Aaron  Clark  were  two  brothers, 
both  unmarried,  who,  working  together,  had,  by  their  joint 
industry,  acquired  a  large  personal  and  real  estate,  all  of  which 
they  held  as  tenants  in  common,  regardless  of  whether  the 
legal  title  had  been  taken  in  the  name  of  both,  or  either. 
They  had  a  mother,  Nancy  Clark,  and  four  sisters,  to  wit: 
Susan  and  Sarah  Clark,  both  unmarried,  Elizabeth  Miller,  a 
widow,  who  died  leaving  an  only  son,  Abram  Miller,  and  the 
complainant,  Ann  Eliza  Hershy,  whose  husband  was,  at  the 
time  of  the  transaction  herein,  and  still  is,  alive. 

On  the  eleventh  of  May,  IS&O,  both  brothers,  being  th^ 
residents  of  Pope  county,  entered  into  a  mutual  obligation  iu 
writing  under  seal.  After  reciting  that  they  had,  mutually 
and  by  their  joint  labor  and  energy,  acquired  what  property 
they,  and  each  of  them,  then  held  and  possessed,  they  thereby 
agreed,  between  themselves,  that  the  survivor  of  them  should 
have,  hold  and  possess,  all  the  interest  of  both  parties  in  the 
property,  real  and  personal,  which  they  then  owned,  to  the  ex- 
clusion of  all  other  persons  whatever.  "  Wherefore,"  the  in- 
strument proceeds  to  provide,  "  the  said  Abram  Clark,  for  the 
consideration  hereinafter  mentioned,  hereby  gives  and  grants 
unto  the  said  Aaron  Clark,  at  the  death  of  the  said  Abram 
(should  the  said  Abram  die  before  the  said  Aaron),  all  his  prop- 
erty, real  and  personal,  which  he  may  now  have,  or  whish  he, 
the  said  Abram,  may  have  at  the  time  of  his  death,  to  have 
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and  to  hold  the  same,  to  the  said  Aaron  and  his  heirs  forever." 
Aaron,  on  his  part,  and  in  like  language,  conveyed  all  his  inter- 
est in  the  property,  present  and  prospective,  to  Abram,  in  case 
the  latter  should  survive.  The  instrument  was  signed  and 
sealed  by  the  parties,  and  attested  by  two  witnesses,  but  not  in 
the  form  usually  adopted  in  the  attestation  of  wills. 

Abram  died  about  the  seventeenth  of  May,  1851,  at  which 
time  the  brothers  owned  large  amounts  of  personal  property, 
consisting  of  slaves,  cash,  money  at  interest,  goods  and  choses 
in  action,  more  than  enough,  taking  one-half,  to  have  paid  all 
of  Abram's  debts.  There  were  also  lands  and  town  lots  so 
held  in  common,  in  Fort  Smith,  Sebastian  county,  and  in  the 
counties  of  Pope  and  Yell  and  Johnson.  Aaron  had,  shortly 
before,  removed  to  Fort  Smith,  and  resided  there.  On  the 
death  of  his  brother  he  took  possession  of  all  the  joint  prop- 
erty, claiming  it  as  his  own  under  the  agreement.  He  became, 
and  was  recognized  as,  the  head  of  the  family ;  and  his  mother 
depended  upon  him  wholly  for  support.  She  was  not  very 
old,  and  the  proof  leaves  the  impression  that  she  was  compe- 
tent to  deal  for  herself  with  regard  to  business  affairs.  She 
renounced  all  claim  to  Abram's  estate ;  and,  in  order  to  carry 
out  the  agreement  of  the  brothers,  she,  at  Aaron's  suggestion, 
and  to  avoid  misunderstanding,  conveyed  to  him,  on  the  eighth 
of  December,  1851,  all  her  interest  in  Abram's  estate,  real  or 
personal.  She  also  took  oat  letters  of  administration  on 
Abram's  estate,  but  seems  never  to  have  acted.  The  object 
seems  to  have  been  to  prevent  interference,  by  other  parties, 
with  the  transmission  of  the  whole  estate  to  Aaron.  In  all  the 
matters  she  acted  intelligently,  without  undue  influence,  or 
actaal  fraud  on  the  part  of  Aaron. 

Aaron  died  on  the  fourteenth  of  November,  1855,  leaving 
a  will.  By  it  he  gave  to  his  mother  and  his  sister  Sarah  all  his 
real  estate  in  Sebastian  and  Pope  counties,  to  hold  as  tenants 
in  common ;  also,  his  personal  property  of  all  kinds,  subject 
to  his  debts.  To  his  sister  Elizabeth  Miller  he  gave  all  his 
real  estate  in  Perry  and  Johnston  counties ;  and  to  complain- 
ant, Ann  £liza,  all  his  real  estate  in  Yell  county,  and  other 
real  estate  not  disposed  of.  This  will  was  duly  probated  on 
Vol.  n.— 30 
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the  Beventeenth  of  November,  1855 ;  and  Sol.  F.  Clark,  named 
as  execntor  therein,  received  letters  testamentaiy.  He  seems 
to  have  taken  no  control  of  the  real  estate ;  and  the  personal 
property  which  came  to  his  hands  was  by  him,  with  some  triv- 
ial exceptions,  turned  over  to  said  Sarah. 

On  the  twelfth  of  Jane,  1860,  Sarah  and  her  mother  Nancy 
execnted  a  writing  which  they  described,  and  intended,  as 
their  joint  will,  duly  attested  by  witnesses.  By  it  they  gave 
to  Elizabeth  Miller,  with  some  real  estate,  a  negro  boy,  all 
their  household  and  kitchen  furniture,  and  a  carriage  and 
horses.  To  the  complainant,  Ann  Eliza,  they  gave  a  thousand 
dollars,  and  also  the  remainder  interest  in  all  the  property 
given  to  Mrs.  Miller  after  the  latter's  death.  The  balance  of 
their  property  they  bequeathed  to  trustees  for  charitable  par- 
poses. 

It  was  provided,  however,  that  the  "bequests  and  devises" 
should  be  postponed,  as  regarded  use  and  enjoyment,  until  the 
death  of  ioth^  with  a  reservation  of  right  in  the  survivor  to 
have  the  sole  control,  management  and  disposal  of  all  the  prop 
erty  during  her  life — the  balance,  undisposed  of,  at  the  death 
of  the  survivor,  being  all  that  was  subject  to  the  provisions  of 
the  wiU. 

Susan  had  meanwhile  died  unmarried ;  and  on  the  twenty- 
seventh  of  November,  1861,  Nancy  Clark  died,  leaving  as  her 
next  of  kin  her  three  children — complainant,  Elizabeth  Miller 
and  Sarah.  No  notice  at  the  time  was  taken  of  the  joint  will, 
and  in  1870  complainant's  husband,  Benjamin  F.-Hershy,  was 
duly  appointed  administrator  of  her  estate.  On  the  fourteenth 
of  September  of  that  year,  Sarah  being  still  alive,  the  fore- 
going joint  will  was  probated  by  the  oath  of  one  of  the  wit- 
nesses. 

About  that  time  complainant,  Ann  Eliza  Hershy,  filed  this 
biU  against  Sol.  F.  Clark  as  administrator  of  the  estate  of 
Aaron  Clark,  her  husband,  Benjamin  F.  Hershy,  as  adminis- 
trator of  Nancy  Clark,  Sarah  Clark  and  Abram  Miller,  claim- 
ing as  one  of  the  heirs  of  her  brother  Abram,  and  also  as  heir 
and  distributee  of  her  mother  Nancy.  She  seeks  an  account  of 
the  personal  effects  turned  over  to  Sarah  by  Sol.  F.  Clark,  the 
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executor  of  Aaron,  and  of  the  personal  property  of  her 
mother,  and  of  moneys  received  by  Sarah  for  rents  and  profits, 
and  for  sales  of  lands ;  and  that  her  distributive  share  of  said 
estates  be  ascertained,  and  that  she  hAve  partition^  etc.,  etc. 

Sarah  Clark  answered  the  bill,  insisting  upon  the  good 
faith  of  the  conveyance  from  her  mother  to  Aaron  of  the  prop- 
erty she  derived  from  Abram's  estate,  and  denying  all  fraud 
or  imposition,  or  undue  influence.  Her  answer  does  not  con- 
troTert  the  material  facts  above  set  forth,  and  upon  them  she 
bases  her  right  to  retain  the  property.  She  makes  her  answer 
a  cross-bill  to  quiet  her  title.  Abram  Miller  adopts  her 
answer. 

The  statute  of  limitations  was  also  relied  on  by  defendants. 

The  cause  was  heard  upon  the  pleadings,  exhibits  and  depo^ 
sitions.  The  court  upon  hearing,  came  to  the  conclusion  that 
the  matters  set  forth  in  the  bill  did  not  entitle  complainant 
either  to  an  account  or  partition,  and  dismissed  it  with  costs. 
She  appealed. 

The  instrument  executed  between  the  brothers  conveyed 
nothing  m  jpresenti.  The  intention  of  it  is  expressly  declared 
to  be  that  the  survivor  ^oxilA  have  all  the  interest  of  both 
parties  in  the  property.  The  use  of  the  present  tense  in  the 
word  "gives"  and  "grants"  is  qualified  by  the  words  which 
follow,  "  at  the  death  of  said  Abram,"  in  one  contingency,  and 
^^  at  the  death  of  said  Aaron  "  in  the  other.  It  is  not  the  case 
of  a  vested  right  conveyed  by  the  instrument,  reserving  a  life 
estate  in  the  grantor.  It  has  been  repeatedly  held  that  such 
^  instrument  as  that  last  mentioned  will  be  sustained  as  a 
valid  deed  inter  vvvos.  They  were  often  used  in  dispositions 
of  slave  property,  and  sustained,  so  far  as  the  cases  have  come 
within  oar  notice,  by  the  courts  of  all  the  Southern  States, 
But  this  instrument,  now  before  us,  is  not  of  that  character.  It 
professes  to  convey  nothing  in  presently  and  cannot  stand  as  a 
conveyance ;  nor  can  it  be  upheld  as  a  mutnal  covenant.  It  is 
unreasonable,  and  against  public  policy,  that  one  should  be 
allowed,  by  an  irrevocable  contract,  not  only  to  dennde  him- 
self of  all  control  of  all  his  property,  of  every  nature  what- 
ever, which  he  at  the  timjB  possesses,  but  also  of  all  he  may 
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afterwards  acquire.  Such  a  contract  would  not  be  enforced 
either  in  law  or  equity.  It  is  obvious,  too,  that  the  brothers 
did  not  intend  their  obligations  to  have  that  force  doring  their 
lives. 

There  is  no  possible  view  of  this  contract  which  woald  gi?e 
it  any  binding  force  during  their  joint  lives.  It  was  revocable 
at  pleasure  by  either. 

Whether,  if  properly  proven,  it  might  not  have  operated, 
on  the  contingency  of  the  death  of  one  of  them,  as  his  ^eparaJtK 
will,  is  a  question  which  does  not  arise,  and  upon  which  we  in- 
timate no  opinion.  No  effort  was  made  to  prove  or  sustain  it 
as  the  will  of  Abram,  with  regard  to  his  share  of  the  joint 
property. 

The  effort  of  Nancy  Clark  and  her  daughter  Sarah,  to  exe- 
cute 9^  joint  will  was  nugatory.  There  can  be  no  such  thing  &» 
a  joint  will,  to  take  effect  on  the  death  of  the  survivor.  A 
will  must  take  effect  on  the  death  of  the  testator,  and  not  at  a 
time  still  in  the  future.  This  instrument,  so  far  as  r^ards 
Nancy  Clark's  property,  could  only  have  taken  effect  by  its 
terms,  by  vesting  in  Sarah  the  complete  disposition  and  control 
of  all  her  mother's  property,  without  imposing  any  obligation 
on  Sarah  to  carry  out  the  benevolent  purposes  had  in  view  by 
both ;  for,  with  regard  to  the  latter,  her  part  at  least  was,  and 
remains,  ambulatory,  and  she  may  defeat  the  common  inten- 
tion by  changing  her  will.  There  is  no  mutuality  with  regard 
to  the  future  charitable  objects;  and  the  mother  cannot  be 
supposed  to  have  intended  that  the  remnant  of  her  property, 
not  disposed  of  by  Sarah,  should  go  in  any  event  to  the  chari- 
ties in  view,  without  the  aid  of  Sarah's  property  also. 

This  effort  illustrates  the  force  of  the  principles  stated  by 
Mr.  Jar  man  in  his  work  on  Wills,  vol.  1,  p.  27.  He  says :  "A  i 
joint  or  mutual  will  is  said  to  be  unknown  to  the  testamentary  i 
law  of  England.  An  objection  to  sach  an  instrument  as  testa-  | 
mentary,  is  its  irrevocability,  for  it  is  of  the  essence  of  a  will  | 
that  it  is  ambulatory,  and  may  be  revoked  at  any  time  prior  to 
the  death  of  the  testator."  And  he  refers  to  Clayton  v.  Znvr- 
nian,  2  Dev.  &  Battle,  558,  which  is  directly  in  point. 

The  joint  instrument  between  Abram  and  Aaron  Clark. 
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and  the  joint  will  of  Kancj  and  Sarah  Clark,  should  both  have 
been  disregarded. 

The  complainant  was,  at  the  death  of  Abram,  and  has  since 
continued,  Vkfeme-oovert.  She  is  not  barred  by  the  statute  of 
limitations. 

She  is  entitled,  under  our  statutes  of  descents  and  distribu- 
tions, to  a  share  of  the  real  estate  of  which  her  brother  Abram 
died  possessed ;  also,  to  her  proper  share  of  the  real  and  per- 
sonal property  of  her  sister  Susan  an,d  her  mother.  She  is  en- 
titled to  an  account,  to  be  taken  under  the  direction  of  the 
court,  to  ascertain  these  interests. 

She  must  elect,  however,  as  her  bill  virtually  does,  to  dis- 
claim all  rights  to  the  property  in  question  acquired,  directly 
to  herself,  through  the  will  of  her  brother  Aaron.  That  will 
disposes  of  interests  which  she  claims  adversely,  and  the  case 
for  election  arises.  She  must  rest  on  her  rights  to  any  of  the 
property  in  question  derived  through  the  statutes  of  descents 
and  distributions  from  Abram  or  her  mother  or  her  sister 
Susan.  The  property  has  never  been  divided,  and  it  must  all 
be  done  in  one  suit.  The  usual  remedial  proceedings  in  equity 
are  sufficient. 

The  court  erred  in  dismissing  the  bill  for  want  of  equity. 
Beverse,  and  remand  for  further  proceedings  consistent  with 
law  and  this  opinion. 


Matiial  wills* — As  to  the  use  of  the  term  "conjoint"  in  wills,  or  as  ap- 
plied to  them,  see  Dufour  v.  Pereira,  1  Dick.  421. 

In  the  goods  of  Stracey,  Dea  &  Sw.  6,  Joint  wills  are  held  valid. 

Such  a  will  is  entitled  to  a  separate  probate  upon  the  death  of  each  tes- 
tator.   Schumaker  v.  Schmidt,  44  Ala.  464. 

Conjoint  wills  are  revocable  as  wills  but  irrevocable  as  contracts.  Gk)uld 
Y.  Mansfield,  108  Mass.  408;  Evans  v.  Smith,  28  Ga.  98;  Clayton  v.  Liver- 
more,  2  Dev.  &  Bat.  L.  658;  Schumaker  v.  Sctunidt,  cited  above. 

In  Ohio  joint  wills  have  been  held  void.  Walker  v.  Walker,  14  Ohio 
State,  167. 

In  England  matuai  wills  are  held  to  be  a  legal  impossibility.  Earl  Dar- 
lington V.  Pulteney,  1  Cowp.  260. 

But  there  are  later  cases  holding  that  agreements  to  make  a  mutual 
will  are  valid.  Izard  v.  Middleton,  1  Dessaus.  116;  Rivers  v.  Rivers,  8 
Desaaus.  190;  Et-parU  Day,  1  Bradf.  476. 
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When  two  peraoiiB  agree  to  make  mutual  wills,  bad  faith  on  the  part  of 
on£  of  them  wiU  not  prevent  the  probate  of  the  will  of  the  other.  BynTim 
▼.  Bynum,  11  Ired.  L.  632. 

The  mutual  wiU  of  husband  and  wife  is  the  separate  will  of  each. 
Benyssen  v.  Hostert,  L.  R,  4  P.  C.  236.  See  also  8  Moore's  P.  C.  C.  (N.  S.) 
602. 

In  Alabama  such  wills  are  revocable.  Schumaker  v.  Schmidt^  cited 
above. 

In  Kentucky  the  revocation  must  be  Joint  Breathitt  v.  Whitaker,  8 
Ben.  M.  680. 

A  will  made  jointly  by  husband  and  wife,  devising  property  which  is  the 
husband's  alone,  is  valid  as  his'  will.  Rogers'  Applt.,  11  Me.  803;  Kunneo 
V.  Zurline,  2  Cin.  (Ohio),  440. 

A  mutual  wiU  of  husband  and  wife  devising  reciprocally  to  each  other  is 
valid.  It  will  operate  as  the  separate  will  of  whichever  one  dies  first  Re 
Diez,  50  N.  Y.  88. 

A  will  purporting  to  be  the  will  of  two  persons  disposing  of  all  their 
property  jointly,  is  neither  a  joint  or  a  separate  will.  Clayton  v.  Livermore, 
<^ted  above.    See  a  very  curious  case,  Lewis  v.  Scofleld,  26  Conn.  4S2. 


Mui!(ROE  VS.  People. 

[102  Illinois,  406.] 

Power  of  county  oouet  to  remove  administrator. 

A  coQDty  court,  in  the  absence  of  statutory  aathority,  has  do  power  to  rerolce 
letters  of  administration  after  the  administrator  has  accepted  and  qaalified. 

A  failure  to  pay  a  creditor  his  claim  allowed,  against  the  estate,  althongfa  the 
estate  was  solvent  and  all  other  claims  had  been  paid  with  the  fact  that  the  ad- 
ministratrix had,  by  deed  from  the  heirs,  become  the  owner  of  the  only  piece 
of  land  on  which  the  creditor's  judgment  was  supposed  to  be  a  lien,  does  sot 
make  a  case  for  removal  for  waste  or  mismanagement  or  other  cause. 

Error  to  the  Appellate  Court  for  the  Second  DlBtrict. 

Oamsey  d;  KnoXy  for  plaintiff  in  error. 

Stephen  H.  Moore  and  Thomas  Hutchi/ns^  for  defendants  in 
error. 
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DiGKET,  J.  Young  sues  Mrs.  Osgood  as  principal,  and 
Manroe  as  surety,  upon  a  bond  given  by  defendants  for  the 
faithful  administration  of  the  estate  of  Uri  Osgood,  deceased. 
The  plaintiff  sues  as  administrator  de  bonis  non  oi  the  same 
estate,  as  the  successor  of  Mrs.  Osgood,  and  for  a  failure  on 
her  part  to  pay  over  to  him  certain  moneys  of  the  estate  said 
to  be  in  her  hands.  Defendants  pleaded,  inter  alia^  that 
Young  is  not  administrator.  On  this  issue  was  produced  in 
evidence  a  full  transcript  of  the  record  of  the  County  Court, 
from  which  it  appears  that  that  coart  did  make  an  order  revoking 
the  letters  formerly  issued  to  Mrs.  Osgood,  and  afterwards  did 
appoint  Young  administrator  de  bonis  non. 

The  Circuit  Court,  with  this  transcript  in  evidence,  in- 
structed the  jury,  as  a  matter  of  law  arising  from  this  evidence, 
that  ^^  Mansfield  Young  is  administrator  de  bonis  non  of  the 
estate  of  Uri  Osgood,"  and  that  Mrs.  Osgood  was  removed,  and 
on  these  questions  the  law  is  .for  the  plaintiff.  This  instruction 
was  clearly  wrong.  The  pleadings  show  that  Mrs.  Osgood  was 
appointed,  gave  bond,  and  qualified  as  administratrix  of  the 
estate,  in  February,  1871,  and  acted  as  such  for  many  years, 
and  it  follows  that  she  still  is  such,  unless  the  orders  of  the 
County  Court,  already  mentioned,  terminated  her  administra- 
tion. On  inspection  of  the  transcript  of  the  proceedings  of  the 
County  Court,  in  which  the  supposed  revocation  of  her  letters 
occurred,  we  are  of  opinion  that  the  order  of  revocation  was 
and  is  utterly  void,  and  of  no  effect  whatever. 

Defendant  in  error  contends  that  these  orders  were  made 
by  a  court  of  competent  jurisdiction,  and  are  of  force  and  valid 
until  reversed  or  set  aside.  There  is  no  doubt  that  where  a 
matter  is  submitted  to  a  court  upon  which  that  court  has  au- 
thority to  consider  and  decide,  and  such  court  does  decide,  such 
judgment,  though  erroneous,  is  valid  until  reversed  or  set  aside ; 
but  unless  a  case  brought  before  a  court  be  such  that  the  court 
has  the  lawful  authority  to  deliberate  and  decide,  such  court 
has  no  jurisdiction,  and  its  decision  in  such  case  is  a  nullity. 
The  case  must  be  one  committed  to  that  court  by  law.  Chief 
Justice  Marshall  said :  ''  Suppose  administration  be  granted  on 
the  estate  of  a  deceased  person  whose  executor  is  present  in  the 
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constant  performance  of  his  executory  dnties,  ♦  ♦  ♦  in 
the  opinion  of  the  court  it  would  be  absolutely  void.  The  ap- 
pointment of  an  executor  vestB  the  whole  personal  estate  in  the 
person  appointed.  He  *  «  *  holds  the  legal  title  in  all 
the  chattels  of  the  testator."  And  it  is  there  said,  so  long  as 
he  remains  executor,  this  "  is  incompatible  with  any  power  in 
the  ordinary  to  transfer  these  chattels  to  any  other  person,  by 
grant  of  letters  of  administration  on  them.  His  grant  can  pass 
nothing, — it  conveys  no  right,  and  is  a  void  act."  It  is  plain 
that  unless  the  order  revoking  the  letters  of  administration 
granted  to  Mrs.  Osgood  be  valid,  there  was  no  power  or  juris- 
diction in  the  County  Court  to  appoint  Young  administrator  ds 
bonis  non^  and  the  order  for  his  appointment  was  absolutely 
void. 

We  think  the  order  revoking  and  repealing  the  letters  is- 
sued to  Mrs.  Osgood  was  also  a  mere  nullity, — absolutely  void, — 
for  want  of  jurisdiction  in  the  County  Court  to  act.  The  Coun- 
ty Court,  in  the  absence  of  statutory  authority,  has  no  power  to 
remove  an  administrator,  or  to  revoke  letters  of  administration, 
after  the  administrator  has  accepted  and  qualified  and  entered 
upon  his  duties.  Our  statute  authorizes  the  removal  of  admin- 
istrators, and  the  revocation  of  letters,  for  divers  causes  men- 
tioned therein.  Letters  may  be  revoked  ^^  in  all  cases  where 
the  same  were  granted  *  *  *  upon  any  *  ♦  ♦  false 
pretense  whatever"  (Rev.  Stat  chap.  3,  sec.  26),  and  where, 
after  their  issue,  "  a  will  of  the  deceased  shall  be  produced,  and 
probate  thereof  granted  according  to  law  (sec.  28),  and  '^  the 
County  Court  may  revoke  all  letters  testamentary  or  of  admin- 
istration granted  to  persons  who  become  insane,  lunatic,  or  of 
unsound  mind,  habitual  drunkards,  are  convicted  of  infamous 
crimes,  waste  or  mismanage  the  estate,  or  who  conduct  them- 
selves in  such  manner  as  to  endanger  their  co-executors,  or  co- 
administrators, or  securities, — in  all  which  cases  the  court  shali 
summon,  the  person  charged  to  be  in  default  or  disqualified,  as 
aforesaid^  to  show  cause  why  such  revocation  should  not  be 
made.  When  revocation  is  made,  the  reasofi  therefor  shall  he 
stcUed  at  large  upon  the  record."  (Sec.  30.)  And  when  noti- 
fied (on  account  of  being  about  to  remove  from  the  State),  for 
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four  weeks,  to  appear  before  the  coart  "  and  make  eettlement 
of  his  accoimts/'  and  he  neglects  or  refuses  to  make  snch  set- 
tlement, the  conrt  '^  may  remove  an  administrator  from  office  " 
(sec.  31),  and  in  default  of  giving  other,  or  additional,  or  new 
secnrity,  when  required  by  the  court  to  do  so,  or  in  default  of 
settling  and  adjusting  his  accounts  within  a  time  fixed  by  the 
court,  the  letters  of  administration  ^'  shall  be  revoked."  (Sees. 
32,  33  and  36.)  These  are  the  cases,  and  (so  far  as  called  to  our 
attention)  the  only  cases,  wherein  power  is  given  by  statute  to 
the  County  Court  to  remove  an  administrator  and  revoke  and 
repeal  his  letters  of  administration.  Until  some  one  of  the 
causes  mentioned  in  the  statute  is  placed  before  the  court  for 
action,  the  court  has  no  power  to  act  at  all  in  this  regard, — ^haa 
no  jurisdiction  to  act.  To  render  the  judgment  of  any  court 
valid,  it  is  essential  that  such  court  shall  have  jurisdiction  of 
the  person,  and  also  of  the  subject-matter.  LooUng  at  the  full 
transcript,  we  find  that  when  the  County  Court  made  the  order 
revoking  the  letters  granted  to  Mrs.  Osgood,  that  court  had 
neither. 

It  was  not  alleged  that  am/  one  of  the  cases,  mentioned  in 
the  statute  as  such  that  the  court  may  order  the  revocation  of 
letters,  was  presented  or  before  the  court.  The  only  facts 
stated  in  the  petition  as  authorizing  the  court  to  act  are,  that 
she,  as  administratrix,  had  failed  and  neglected  to  i>ay  the  com- 
plaining creditor  the  amount  of  his  claim  allowed  against  the 
estate,  although  the  estate  was  solvent,  and  all  other  allowed 
claims  had  been  paid,  and  that  she  had  become  the  owner,  by 
deed  from  the  heirs,  of  the  only  tract  of  land  on  which  the  judg- 
ment of  the  creditor  was  supposed  to  be  a  lien ;  that  to  satisfy 
this  demand  it  would  become  necessary  to  sell  that  land,  and 
tliat  under  the  circumstances  the  creditor  thought  it  advisable 
to  remove  the  present  administratrix  and  have  a  new  adminis- 
trator appointed.  The  statute  nowhefe  gives  jurisdiction  to 
the  County  Court  to  remove  for  any  such  cause.  The  statute 
prescribes  other  remedies  for  such  case.  In  the  language  of 
Chief  Justice  Marshall  (speaking  of  the  ordinary) :  "  The  case, 
in  truth,  was  not  one  within  his  jurisdiction.  It  was  not  one 
in  which  he  had  a  right  to  deliberate.  It  was  not  committed 
to  him  by  the  law." 


474  AMERICAN  PROBATE  REPORTS. 

Again,  the  County  Court  had  not  acquired  jurisdiction  of  the 
person  for  this  purpose.  It  is  true  a  citation  had  been  served 
on  her  on  the  5th  of  December,  1877,  to  appear  before  that 
court  on  the  I7th  day  of  that  month,  and  show  cause  ^'  why  she 
should  not  pay  said  claim "  of  this  creditor,  and  that  she 
omitted  to  appear  and  show  such  cause.  But  this  did  not  give 
the  court  jurisdiction  of  her  person  to  adjudge  on  the  15th  day 
of  the  next  month,  and  with  no  further  notice  to  her,  that  she, 
as  administratrix,  should  be  remoyed,  and  her  letters  revoked. 
Circuit  Courts  have  jurisdiction  to  enter  judgment  in  actions  of 
assumpsit.  They  have  also  jurisdiction  to  sentence  men  to  the 
penitentiary  for  larceny.  It,  however,  cannot  be  inferred  that 
by  a  summons  in  an  action  of  assumpsit,  didy  served,  a  Cirenit 
Court  acquires  jurisdiction  of  the  person  of  the  defendant  to 
try  and  convict  him,  in  his  absence,  for  larceny  of  the  proper- 
ty, for  the  price  of  which  the  action  of  assumpsit  was  brought. 
Such  a  proceediug  woidd  simply  be  void.  There  is  nothing  in 
the  statute  impairing  the  principle  upon  which  these  views 
rest.  To  the  contrary,  before  the  court  has  lawful  power  to 
adjudge  a  revocation  of  letters  of  administration,  it  is  expressly 
provided  ^^  the  court  shall  summon  the  person  charged  to  be 
in  default,"  not  to  show  cause  why  he  shall  not  pay  a  certain 
claim,  but  "  to  show  cause  why  such  revocation  should  not  he 
TfiadeP  And  the  more  effectually  to  limit  the  power  of  the 
County  Court  in  such  a  proceeding,  it  is  added  :  "  When  the 
revocation  is  made,  the  reasons  therefor  shall  be  stated  at  large 
upon  the  record." 

The  order  removing  the  administratrix  being  void,  and 
h^nce  the  order  appointing  an  administrator  de  bonis  non  being 
also  void,  the  right  to  the  custody  of  the  moneys  and  property 
of  .the  estate  remained  in  Mrs.  Osgood.  Young  was  a  mere 
intermeddler,  without  any  rights  or  legal  authority.  The  refu- 
sal to  pay  over  to  him  was  no  breach  of  the  condition  of  the 
bond  sued  on.    The  plaintiff  clearly  had  no  cause  of  action. 

The  judgment  is  therefore  reversed,  and  the  cause  dismissed. 

Judgment  reversed. 


See  Estate  of  Pike,  1  Am.  Prob.  R.  882 ;  McFadgen  v.  Council,  Id.  458. 
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BLAiiTD  VS.  Bland. 

[103  lUinoiB,  12.] 

Construction  of  dkyibe. — "Hbib"  meaning  "child." 

Testator,  after  payment  of  debts,  deyised  the  residae  of  his  estate,  real  and  per- 
sonal, asfoUowB,  to  wit:  to  his  wife  and  five  youngest  children,  whom  he 
named,  a  specified  farm ;  the  rest  of  his  personal  estate  also  to  his  wife  *'  and 
the  five  above  named  heirs — ^that  is  to  say,"  to  his  wife  for  life  and  to  the 
minor  heirs  until  they  became  of  lawful  age ;  to  his  *'  other  heirs 'and  oldest 
children,  heirs  at  law,"  naming  them,  five  dollars  each ;  "  and  at  the  time  of  the 
youngest  heir  becoming  of  lawful  age,  the  property,  .both  real  and  personal,  to 
be  divided  amongst  my  children,  share  and  share  alike."  ffeid,  that  it  was  the 
intention  of  the  testator  that  the  farm  devised  should  be  divided  amongst  bis 
children  when  the  youngest  child  became  of  age ;  that  the  devise  of  such  farm 
to  the  widow  and  five  youngest  children  was  a  qualified  devise  to  them  until 
the  youngest  child  attained  majority ;  the  word  "  heir  "  means  child. 

Appeal  from  Peoria  county  Circuit  Court. 

Suit  for  partition  by  the  four  elder  children  of  John  Bland 
against  his  widow  and  five  younger  children,  involving  the 
conBtruction  of  a  will  of  which  the  material  portion  is  as 
follows : 

"  First,  after  all  my  lawful  debts  are  paid  and  discharged, 
the  residue  of  my  estate,  real  and  personal,  I  give,  bequeath  and 
dispose  of  as  follows,  to  wit :  To  my  beloved  wife  and  five 
youngest  children — ^that  is  to  say,  Rachael  Ann  Bland,  Char- 
lotte Bland,  Elizabeth  J.  Bland,  David  Bland,  and  Eliza  Para- 
dine — the  farm  and  all  its  appurtenances  thereunto  belonging, 
known  and  described  as  follows,  to  wit :  it  being  157  acres, 
being  and  lying  in  the  south-west  quarter  of  section  34,  in 
township  11,  north  of  the  base  line,  in  range  8,  east  of  the 
fourth  principal  meridian.  All  the  rest,  residue  and  remainder 
of  my  personal  estate  also  to  my  beloved  wife  and  the  five 
above  named  heirs, — ^that  is  to  say,  to  my  wife  during  her 
natural  life,  and  to  the  minor  heirs  until  they  become  of  law- 
ful age  to  account  for  themselves.  To  my  other  heirs  and 
oldest  children,  heirs  at  law,  I  give  and  bequeath  the  sum  of 
five  dollars  each ;  to  Margaret  Bland  five  dollars,  to  William 
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Bland  five  dollars,  to  Mary  Ellen  Fierce  fiye  dollare,  and  to 
John  A.  Bland  five  dollars  and  two  yearling  colts  (one  is  a 
bright  bay,  the  other  is  brown,  with  a  bald  face  and  white  hind 
legs) ;  and  at  the  time  of  the  yonngest  heir  becoming  of  lawful 
age,  the  property,  both  real  and  personal,  to  be  dirided 
amongst  my  children,  share  and  share  alike." 

Stevens  <Ss  Lee^  for  appellants. 

Cooper  &  Tennery^  for  appellees. 

Sheldon,  J.  The  question  presented  is  simply  one  of  the 
construction  of  the  will — whether,  as  appellants  daim,  all  the 
children  of  the  testator,  the  older  as  well  as  the  yonnger  set, 
are  to  share  equally  in  the  land  described  in  the  will,  or  whether, 
as  appellees'  claim,  the  widow  and  the  five  yonnger  children 
take  the  land  in  fee  and  in  equal  parts  among  them  to  the 
exclusion  altogether  of  the  four  older  children. 

Looking  at  the  first  clause  of  the  will  by  itself,  the  widow 
and  five  youngest  children  take  the  whole  land  absolutely, 
and  taking  the  first  and  second  clauses  by  themselves,  the 
more  natural  construction  would  be  the  same,  that  the  widow 
and  five  youngest  children  take  the  land  absolutely,  and  as  to 
the  personal  estate,  that  that  was  given  to  them  only  during 
the  natural  life  of  the  widow,  and  until  the  minor  heiis 
became  of  age.  But  this  looking  at,  and  resting  upon,  some 
particular  clause  or  clauses  of  an  instrument,  is  not  the  right 
mode  of  construing  it — it  must  be  looked  to  in  all  its  parts,  and 
the  entire  will  will  be  considered  together,  in  order  to  ascertain 
what  is  its  meaning.  Kow,  when  we  come  to  look  at  the  last 
clause  of  this  will,  we  see  that  when  the  youngest  child  be- 
comes of  age,  the  property,  both  real  and  personal,  is  to  be 
divided  amongst  the  testator's  children,  share  and  share  alike. 
It  is  the  property^  both  real  and  personal,  which  is  to  be  thus 
divided — that  is,  the  property  before  mentioned  and  devised. 
As  this  farm  devised  was  all  the  real  property  the  testator  had 
at  the  making  of  the  will  and  his  death,  as  the  demurrer 
admits,  it  was  this  farm — the  real  property  he  had  been  speak- 
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ing  of  and  had  devised  to  his  wife  and  five  joungefit  children 
— ^which,  no  doubt,  the  testator  had  in  mind  when  he  said,  the 
property,  both  real  and  personal,  shonld  be  divided  amongst 
his  children.  And.  he  said  it  shonld  be  divided  amongst  his 
children — ^not  amongst  his  five  jonngest  children. 

Appellees'  construction  disregards  this  third  clause,  and 
denies  to  it  any  force  and  effect,  but  the  will  is  to  be  so  con- 
strued, if  possible,  as  to  allow  effect  to  every  part.    It  is  the 
intention  of  the  testator  derived  from  the  whole  will  which 
must  govern.    Keading,  then,  these  three  clauses  of  the  will 
together,  we  find  that  it  was  the  intention  of  the  testator  that 
this  farm  which  he  devised  should  be  divided  among  all  his 
children,  share  and  share  alike,  when  the  youngest  child  came 
of  age ;  that  the  devise  of  the  farm  to  the  widow  and  five 
youngest  children  mentioned  in  the  first  clause  was.  not  a 
devise  to  them  absolutely,  but  a  qualified  devise  to  them  until 
the  youngest  child  should  come  of  age ;  that  there  was  the 
same  limitation  of  the  devise  of  the  real  estate  that  there  was 
of  the  personal  estate ;  that  in  the  second  clause,  '^  all  the  rest, 
residue  and  remainder  of  my  personal  estate  also  to  my  be- 
loved wife  and  the  five  above  named  heirs — ^that  is  to  say,  to 
my  wife  during  her  natural  life,  and  to  the  minor  heirs  until 
they  become  of  lawful  age  to  account  for  themselves," — the 
limitation  therein  following  the  words  ^^  that  is  to  say,"  is  not 
confined  to  the  personal  property,  as  would  seem  the  more 
natural  construction  from  the  reading  of  this  clause  alone,  but 
that  it  applies  to  the  real  estate  as  well  as  to  the  personal 
property.     Such  we  believe  to  be  the  true  construction  in 
view  of  the  last  clause — the  one  which  effectuates  the  inten- 
tion of  the  testator  as  there  manifested — and  which  the  ap- 
plication of  the  well  known  rules  of  construction  requires  to 
be  made.    It  is  necessary  in  order  to  give  effect  to  the  last 
clause,  and  it  gives  effect  to  all  the  clauses  of  the  will. 

In  Rountree  v.  Talbot,  89  HI.  249,  this  court  said :  "  The 
great  and  leading  principle  in  the  construction  of  wills  is,  that 
the  intention  of  the  testator,  if  not  inconsistent  with  the  rules 
of  law,  shall  govern,  and  this  intention  is  to  be  ascertained 
from  the  whole  will  taken  together.    Courts  will,  if  possible. 
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adopt  finch  constrnction  as  will  uphold  all  the  provisioiis  of  the 
will."  So  in  BrtmnfiM  v.  WiLsm,  78  HI.  467,  it  was  said : 
^Mtis  one  of  the  familiar  roles  of  construction,  whether  of  a 
will  or  other  instrument,  that  in  cases  of  doubt  all  its  parts 
should  be  considered  together,  and,  if  possible,  to  give  every 
clause  and  provision  eJSect  according  to  the  intention  of  the 
maker.  When  ascertained,  the  intention  of  the  testator  must 
be  enforced."  And  further :  ^'  The  question,  however,  is,  the 
entire  instrument  considered,  what  did  the  testator  intend  bj 
the  will  ? "    And  see  6%  of  Pem^  v.  Darst,  101  111.  609. 

We  find  that  by  this  will  he  intended  this  farm  should  be 
divided  amongst  aU  his  children,  share  and  share  alike,  when 
the  youngest  of  them  came  of  age. 

In  case  of  this  being  found  to  be  the  true  construction  of 
the  wiU,  the  question  is  suggested  whether  any  division  of 
the  property  can  now  be  had.  This  question  is  raised  upon 
the  showing  of  the  bill  that  one  of  the  five  younger  children 
has  deceased,  leaving  an  only  child  and  heir,  which  is  stiD  a 
minor,  and  by  the  terms  of  the  will  the  property  is  to  be 
divided  "at  the  time  of  the  youngest  Kdr  becoming  of  lawful 
age."  We  have  no  doubt  that  by  the  term  "heir"  the  testa- 
tor meant  child,  and  as  the  bill  avers  the  youngest  child  had 
become  of  lawful  age,  we  see  no  obstacle  in  the  way  of  a 
present  partition. 

The  decree  of  the  circuit  court  is  reversed,  and  the  canse 
remanded  for  further  proceedings  in  conformity  with  this 
opinion. 

Decree  reversed. 
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Oboft,  Exeoutob  vb.  Williams. 

[88  New  York,  884.] 

Liability  of  executor  for  acts  of  co-executor. — Loan  by 

EXECUTOB  to  CO-EXECUTOR    TO    PAY  ESTATE  DEBTS. 

A  loaa  of  money  by  one  ezocutor  to  a  co  ezecator  npon  the  latter's  individoal 
note  and  repreaentationa  that  the  money  was  to  be  used  to  pay  debts  of  the 
estate,  but  it  was  not  in  fiict  so  used,  is  not  a  proper  charge  against  the  estate. 

An  executor  who  receiyes  and  pays  over  estate  ftmds  to  a  co-execator  is  liable  for 
the  latter's  misappropriation  of  the  same. 

Where,  howeyer,  two  executors  under  a  power  of  sale  in  the  will  entered  into  a 
joint  contract  for  a  sale  of  real  estate,  and  the  purchaser  made  a  payment  in 
the  presence  of  both,  which  one  of  them  took  without  objection  from  the  other, 
and  subsequently  misappropriated.  Held,  that»  in  the  absence  of  evidence 
charging  him  with  negligence,  the  latter  was  not  liable ;  that  the  &ct  that  the 
co-executor  was  insolvent  was  not  alone  sufficient  to  so  charge  him;  and  that 
the  ikct  that  he  joined  in  the  sale  did  not  make  him  liable. 

Also  hM,  that  he  was  not  made  liable  by  acts  of  negligence  on  his  part,  which  in 
no  way  were  connected  with  or  contributed  to  the  loss. 

Appeal  from  judgment  of  the  General  Term  of  the  Su- 
preme Court,  in  the  third  judicial  department,  which  affirmed 
a  decree  of  the  surrogate  of  Ulster  county  upon  settlement  of 
the  accounts  of  appellant  as  executor  of  the  will  of  Mary  E. 
Williams  as  to  items  in  said  decree  appealed  from  by  him,  and 
modified  the  decree  by  charging  him  with  certain  additional 
items. 

The  testatrix  .di§d  in  1868 ;  by  her  will  her  husband,  John 
Williams,  and  the  appellant,  were  appointed  and  qualified  as 
executors.  The  testatrix  left  no  personal  property  of  any  con- 
sequence. She  left  a  house  and  lot  at  Bondout,  and  a  farm  at 
White  Plains  which  the  executors  had  a  power  to  sell.  In 
October,  1869,  Williams  applied  to  Croft  for  $2,000.  The 
purpose  avowed  was  to  pay  a  mortgage  on  the  house  and  to 
pay  bills  and  funeral  expenses.  Thereupon  Croft  advanced  to 
Williams  the  sum  required  and  took  Williams'  note  therefor, 
not  signed  as  executor.  Williams  at  the  time  made  up  but  did 
not  execute  a  paper  reciting  that  he  had  paid  out  of  his  own 
funds  this  bond  and  mortgage  and  a  note  and  debts  of  the 
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estate  amounting  in  all  to  $5,064  36,  and  containing  an  assign- 
ment of  these  claims  to  Croft  as  collateral  to  the  $2,000  note. 
For  this  note  thus  given  to  Croft,  Williams  confessed  judg- 
ment. Croft  claimed  to  be  allowed  this  $2,000  and  interest 
thereon,  but  the  surrogate  disallowed  it. 

The  facts  as  to  the  other  items,  about  which  there  was  qaes- 
tion,  are  sufficiently  stated  in  the  complaint. 

CaJmn  Frosty  for  appellant. 

J.  Newton  Fiero^  for  respondents. 

FmoH,  J.  We  have  discovered  no  just  objection  to  the 
conclusions  of  the  surrogate,  from  which  the  executor  appealed, 
but  which  the  General  Term  affirmed.  The  claim  to  be  aJlowed 
$2,000  and  the  interest  thereon  was  properly  rejected,  since 
the  evidence  fairly  proved  that  it  was  a  personal  loan  to  the 
co-executor  for  which  his  individual  note  was  taken,  and  that 
the  money  did  not  go  to  the  benefit  of  the  estate.  The  two 
sums  of  $800  and  $636  12,  charged  to  the  executor,  were  ad- 
mitted to  have  been  received  by  him.  As  he  accounted  for 
them  in  no  other  manner  than  by  delivering  them  to  bi£ 
co-executor,  by  whom  they  were  misappropriated,  he  established 
no  right  to  be  credited  with  them  in  his  account  The  decision 
of  the  surrogate  as  to  these  three  items  was,  therefore,  properlj 
affirmed  by  the  General  Term. 

That  tribunal,  however,  did  not  stop  i^th  such  affirmance, 
but  modified  the  account  as  settled  by  the  surrogate  by  farther 
charging  against .  the  executor  items  not  charged  by  the  surro- 
gate, amounting  to  about  $4,500  more.  Five  of  these  items 
consist  of  money  of  the  estate  found  to  have  been  received  by 
the  executor.  As  to  that  fact  the  evidence  in  each  case  was 
contradictory,  but  sufficient  to  sastain  the  conclusion  of  the 
General  Tel-m,  which  we  think  was  correct.  These  items,  also, 
were  accounted  for  in  no  manner  as  having  been  expended  for 
the  benefit  of  the  estate,  and  were  properly  charged  against 
the  executor  in  his  account. 

A  final  item  remains  with  which  he  was  also  charged,  bnt 
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upon  an  entirely  different  gronnd.    Upon  a  sale  of  real  estate 
belonging  to  the  decedent,  a  balance  of  purchase-money  amonnt- 
ing  to  $1,167  77  was  paid  in  by  the  purchaser.    Both  executors 
were  present  at  the  time,  but  it  was  actually  received  by  the 
executor  Williams.    As  to  this  fact  both  the  surrogate  and  the 
General  Term  agree,  and  the  accounting  executor  was  not 
chargeable  upon  the  ground  of  his  receipt  of  the  money.    He 
has  been  held  liable  for  a  devastavit  by  his  co-executor,  and  it 
remains  to  be  considered  whether  any  facts  were  established 
which  warrant  the  legal  conclusion  of  such  liability.     The 
general  rule  is  that  the  executor  is  responsible  for  his  own 
acts,  and  not  for  those  of  his  associate ;  so  that  if  he  receives 
and  misapplies  the  money,  or  does  any  act  by  which  it  gets 
to  the  hands  of  the  other  who  diverts  or  wastes  it,  and  but  for 
which  act  the  latter  would  not  have  had  it,  a  liability  to  make 
good  the  loss  results.     {Laniard  v.  Gascoyne^  11  Yes.  335 ; 
Ames  V.  Armstronffy  106  Mass.  18;    CancUer  v.  TiUett^  22 
Beav.  257 ;  Clark  v.  Olarkj  8  Paige,  162 ;  ManeU  v.  Manelly 
5  Johns.  Oh.  296 ;  Williams  on  Ex'rs,  1927.)    If  the  executor 
is  merely  passive  and  simply  does  not  obstruct  the  collection 
or  receipt  of  assets  by  his  associate,  he  is  not  liable  for  the 
tatter's  waste,  but  where  he  knows  and  assents  to  such  mis- 
application, or  negligently  suffers  his  co-executor  to  receive  and 
waste  the  estate  when  he  has  the  means  of  preventing  it  by 
proper  care,  he  becomes  liable  for  a  resulting  loss.    {Suther- 
land V.  Brushy  7  Johns.  Oh.  17 ;  Adair  v.  Brimmer ^  74  N.  Y. 
566.)    Mere  assent  to  the  co-executor's  receipt  of  the  funds  is 
not  enough.    In  the  case  last  cited  all  the  money  of  the  estate 
was  received  and  disbursed  by  the  common  agent  of  all  the 
executors,  and  advances  were  made  to  a  co-executor  for  his 
personal  use  with  the  knowledge  and  express  assent  of  his 
associate.     Ordinarily,  in  the  collection  of  assets  the  rights  of 
each  are  alike,  and  one  has  not  control  or  supremacy  over  the 
other.    One,  therefore,  may  sit  passive  and  see  the  other  re- 
ceive funds  of  the  estate,  and  making  no  objection  be  deemed 
to  assent,  but  that  does  not  make  him  responsible  for  what  has 
been  received.    He  must  in  some  manner  know  and  assent  to 
the  misapplication,  he  must  be  a  consenting  party  to  the  waste. 
Vol.  n.— 81 
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or  neglect  some  duty  coDsequent  upon  his  knowledge  of  a 
misapplication  intended  or  in  progress.  (  WUliama  v.  Nisoonj 
2  Beav.  472.)  A  wrong  done  or  a  duty  omitted  most  lie  at 
the  foundation  of  his  liability. 

The  executor  in  the  present  case  sat  by  and  saw  his  associ- 
ate receive  the  $1,167  77  without  objection.  Indeed,  he  i& 
made  to  say  that  he  consented  to  it,  and  he  did,  in  the  sense 
that  he  did  not  object,  for  he  explains  his  assent  by  the  ques- 
tion put  to  his  cross-examiner,  *^  what  would  I  do  in  that  case : 
gay — you  are  not  responsible,  and  hand  that  money  over  1 " 
The  consent  which  he  admits  and  of  which  he  speaks  was  that 
he  did  nothing  to  obstruct  his  co-executor's  receipt  of  the 
money,  and  made  no  objection.  His  consent  was  nothing 
more  than  passive  and  contented  submission  to  the  exercise  of 
an  admitted  right  by  his  associate,  and  was  in  no  sense  wrong 
or  negligent  unless  other  concurring  facts  make  it  so.  It  is 
said  that  such  other  facts  were  present.  They  aU  cluster  about 
the  insolvency  of  Williams,  his  embarrassed  circumstances  and 
need  of  money.  He  was  poor,  and  hampered  by  lack  of 
means,  and  Croft  undoubtedly  knew  and  realized  the  fact ;  but 
that  is  not  enough.  It  does  not  follow  that  because  a  man  is 
poor  and  needs  money  that  he  will,  therefore,  embezzle  trust 
funds  or  steal  an  orphan's  inheritance.  Honest  poverty  is 
quite  as  worthy  of  trust  as  honest  wealth.  The  testator  selects 
his  executors  for  himself,  and  where  he  has  placed  his  con- 
fidence, even  if  the  chosen  trustee  be  poor  or  insolvent,  it  i& 
not  for  the  associate  executors  to  withhold  theirs,  the  situation 
being  unchanged,  unless  some  misapplication  or  dishonesty  is 
threatened  or  manifest.  !N'ow  the  money  here  in  question  was 
received  by  Williams  in  April,  1870.  This  balance  was  the 
first  money  of  the  estate,  so  far  as  the  evidence  discloses, 
which  he  had  received,  except  the  $1,650,  constituting  the  ten 
per  cent,  transferred  to  him  by  Orof t.  He  had  wasted  nothing 
belonging  to  the  estate  so  far  as  Croft  knew  or  had  reason  to 
believe.  The  only  other  prior  transaction  preceding  it  was 
the  loan  by  Croft  in  October  previous  of  $2,000  to  Williams 
to  aid  the  latter  in  paying  debts  of  the  estate  which  were  rep- 
resented to  exceed  $5,000,  and  of  which  a  detailed  statement 
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was  presented.  For  that  loan  Oroft  took  Williams'  individual 
note.  If  he  knew  him  to  be  insolvent  he  at  least  confided  in 
his  honesty  sufficiently  to  put  in  peril  his  own  money.  The 
statement  presented  at  the  time  asserted  that  these  debts  had 
ahready  been  paid  by  Williams,  for  they  were  to  be  assigned 
to  Croft  as  collateral.  When,  therefore,  within  a  few  months 
after,  this  balance  of  pnrchase-money  was  paid.  Croft  had  a  right 
to  suppose  that  Williams  ought  to  receive  it,  in  addition  to  what 
he  had  received,  and  so  reimburse  his  outlay  if  made,  or  if  not, 
have  it  to  apply  upon  debts  of  the  estate.  We  fail  to  discover, 
at  this  point  of  time,  any  fact  or  reason  which  sl^ould  have 
aroused  Croft's  suspicions  or  put  him  on  guard  against  his  co- 
executor.  The  latter  was  the  husband  of  the  testatrix,  and  the 
legatees  his  own  children.  Croft  could  not  very  well  be  swift 
to  suspect  an  intention  of  wronging  them.  The  other  facts 
brought  to  our  attention  occurred  later.  The  free  spending  of 
money,  the  trip  to  the  west  and  the  piano  purchased  for  oue 
of  the  legatees,  very  possibly  at  her  request,  the  frequent  de- 
mand upon  Croft  for  funds  came  later,  and  have  no  just  bear- 
iug  upon  the  situation  when  this  payment  was  made.  It  seems 
to  us,  therefore,  that  Croft  was  not  at  all  liable  for  its  amount. 
Nothing  had  occurred  to  impose  upon  him  the  duty  of  object- 
ing, and  it  is  not  at  all  certain  that  he  could  have  prevented 
the  payment  if  he  had  objected.  It  is  urged,  however,  that  he 
is  liable  because  he  joined  with  Williams  in  the  sale  of  the 
farm  from  which  the  money  arose  and  must  be  held  to  have 
taken  a  concurrent  control  of  the  fund.  It  is  assumed  that 
the  executors  here  acted  under  a  power  of  sale  given  by  the 
will.  It  was,  therefore,  necessary  that  both  should  join. 
(1  B.  S.  735,  §  112.)  There  are  cases  which  give  some  color 
to  the  idea  of  liability  for  a  joint  sale  where  the  proceeds  were 
received  by  one  alone,  but  the  better  opinion  both  upon  author* 
ity  and  principle  is,  that  such  joint  act,  where  necessary  and 
only  formal,  by  itself,  draws  with  it  no  liability  for  the  waste 
of  the  co-executor.  (Williams  on  Ex'rs,  1987,  note  u ;  Perry 
on  Trusts,  §§  420,  423.)  That,  at  least  is  the  law  in  this  State* 
(Kip  V.  Deniatonj  4  Johns.  25 ;  MoneU  v.  JUanelly  5  Johns. 
Ch.  896.) 
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It  is  farther  sought  to  chai^  the  executor  upon  gronndB  of 
general  negligence.  He  did  not  file  an  inventoiy,  but  the  Iosb 
of  the  item  in  question  is  in  no  manner  the  consequence  of  that 
neglect.  He  kept  no  separate  accounts,  and  neglected  and 
postponed  a  settlement.  But  the  loss  did  not  spring  from 
those  omissions.  They  would  justify  in  the  allowance  of  in- 
terest, or  the  construction  of  the  executor's  acts,  some  degree 
of  severity,  but  do  not,  we  think,  make  him  liable  for  a  waste 
due  to  his  co-executor  alone,  where  the  loss  is  not  at  all  trace- 
able to  the  omissions. 

The  judgment  of  the  General  Term  should  be  modified  bj 
deducting  therefrom  the  sum  of  $1,167  77  and  interest  thereon 
charged  against  the  executor,  and  as  modified  affirmed,  without 
<M)6ts  to  either  party  as  against  the  other. 

All  concur,  except  Bafallo,  J.,  absent. 

Judgment  accordingly. 


Bee  McEiin  ▼.  Aulbach,  ante,  page  852,  and  cases  in  note. 


FOWLEB  W.  StAOKBB. 

[66  TezM,  898.] 

BlEQUEST    TO  SUBSOBIBINa  WTTNESS — ^PlAOE  OF   SIJBSCBIFTIOK  BT 

ATTESTIKO  WtrKESSES. 

Where  there  are  only  two  sabecribing  witaeaaes,  a  bequest  to  one  is  mide  toU 
by  the  statate  reqairixig  each  a  raliDg  "  if  the  will  cannot  otherwise  be  prored.' 

It  is  not  material  in  what  part  of  a  will  the  attestiog  witnesses  sign  thdr  names^ 
if  it  were  done  after  the  snbscription  and  acknowledgment  of  it  by  the  testator 
«nd  with  the  purpose  of  attesting  it. 

Appeal  from  Caldwell. 

Suit  to  contest  the  validity  of  the  probate  of  the  will  of 
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Susan  M.  Larremore  proved  in  Caldwell  Connty  Court  in  April 
Term,  1869.' 

On  trial  by  jury  a  verdict  was  returned  for  defendant  upon 
which  judgment  was  entered. 

Jones  &  Sayers  and  jRussell  and  J.  P.  Fowler^  for  ap- 
pellants. 

QiTiNAN,  J.  Com.  App. — The  decree  of  the  County  Court 
of  Caldwell  county,  admitting  to  probate  the  will  of  Mrs.. 
Larremore,  was  the  judgment  of  a  court  having  general  juris^ 
diction  over  the  probate  of  wills,  and  is  conclusive  and  unim- 
peachable upon  any  collateral  attack.  Every  presumption  will 
be  indulged  in  its  favor.  That  decree  will  stand  until  set 
aside  by  a  proceeding  had  directly  for  that  purpose.  And  in 
such  proceeding,  the  burden  of  proof  is  upon  the  party  seek- 
ing to  establish  the  invalidity  of  the  will  or  its  probate.  Free- 
man on  Judgments,  819a,  608;  ChiUford  v.  Zow,  49  Tex. 
115;  Steele  v.  JRenn,  50  Tex.  482;  Beadey  v.  Denaon^  40 
Tex.  486. 

In  this  suit,  brought  directly  for  that  purpose,  the  facta 
of  the  residence  of  Mrs.  Larremore  and  her  death  in  CaldweU 
oounty,  and  consequently  that  the  court  had  jurisdiction,  were 
shown.  The  proof  was  also  abundant  to  establish  her  sanity  ;^ 
that  she  executed  the  will  and  dictated  it ;  that  she  was  of  law- 
ful age,  and  that  it  was  attested  by  witnesses  of  lawful  age,, 
who  subscribed  it  as  such  in  her  presence.  In  fact  there  was  no 
proof  of  the  absence  of  any  circumstance  necessary  to  the  due 
execution  of  the  will,  or  of  the  existence  of  any  fact  to  invalid 
date  it,  unless  it  be  that  the  will  is  attested  by  only  two  wit- 
nesses, and  one  of  these,  Powers,  is  a  devisee  under  the  will 
and  appointed  one  of  the  executors.  And  this  presents  the 
important  question  in  the  case :  Was  this  will  duly  executed  ? 

The  statute  of  wills  declares  it  in  effect  essential  to  the  va^ 
Hdity  of  a  will,  that,  if  it  be  not  wholly  in  the  handwriting  of 
the  testator,  it  shall  be  attested  by  two  or  more  credible  wit- 
nesses, above  the  age  of  fourteen  years,  subscribing  their 
names  in  his  or  her  presence.    A  credible  witness  is  a  compe^ 
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tent  witDess.  Redfield  on  Wills;  Lewis  v.  Aylotty  45  Tex. 
190 ;  Nixon  v.  Armstrong^  38  Tex.  298.  One  who  is  inter- 
ested as  taking  nnder  the  will  is  incompetent  to  testify  to 
establish  it.  And  this  is  true  notwithstanding  any  general  law 
removing  the  disability  of  witnesses  on  the  ground  of  interest 
The  law  at  the  time  of  the  execution  of  this  will,  and  the  law 
now,  provides  how,  and  in  what  case,  and  with  what  effect,  a 
will  which  is  attested  by  a  witness  who  is  named  a  beneficiair 
therein,  may  be  proved  by  such  witness.  Such  a  provision 
would  be  useless  were  it  not  that  competency  and  credibility 
in  the  meaning  of  the  statute  are  the  same  thing,  and  that 
without  this  provision  such  witness  could  not  in  any  case 
testify. 

The  tenth  section  of  the  statute  reads :  '^  If  any  person 
shall  subscribe  his  name  as  a  witness  to  a  will  in  whidi  any  be- 
quest is  given  to  him,  if  the  will  cannot  be  otherwise  proved, 
the  bequest  shall  be  void,  and  such  witness  shall  be  allowed 
and  compelled  to  appear  and  give  testimony  on  the  residue  of 
the  will,  in  like  manner  as  if  no  such  bequest  had  been 
made,"  &c. 

This  section  did  not  repeal  or  qualify  the  first  section  of 
the  act.  A  will  is  still  invalid  unless  attested  by  two  disinter- 
ested witnesses  who  take  nothing  under  it.  Nor  is  the  will 
void  because  attested  by  one  to  whom  a  bequest  is  made.  The 
policy  of  the  statute  is  to  prevent  frauds,  imposition  or  deceit, 
by  providing  that  these  dispositions  of  property,  usually  made 
in  ill-health  or  at  the  near  approach  of  death,  and  under  cir- 
cumstances peculiarly  liable  to  imposition,  shall  be  fairly  ma^e 
in  the  presence  of  at  least  two  wholly  disinterested  persons; 
and  also  it  is  its  policy  to  uphold  the  right  of  a  testator  to 
make  such  dispositions  and  prevent  their  failing  because  of  the 
incompetency  of  the  witnesses,  by  reason  of  any  bequest  left 
them  by  the  will ;  and  this  it  effects  by  declaring  such  bequest 
void. 

Now  here  the  will  of  Mrs.  Larremore  cannot  be  estabUshed 
should  the  attesting  witness  Powers  take  anything  under  it, 
because  it  would  lack  the  necessary  legal  number  of  competent 
witnesses.    The  execution  of  it  may  indeed  be  proved  by  the 
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oath  of  one  witness,  the  witness  Lanej,  who  is  wholly  disin- 
terested, but  that  proof  wonld  simply  show  the  will  invalid, 
when  it  appeared  that  Powers  was  both  witness  and  legatee 
under  it,  nnless  we  hold  that  by  the  very  fact  of  Powers  sub- 
scribing this  will,  there  being  but  two  attesting  witnesses,  the 
bequest  to  him  in  the  will  was  avoided,  and  that  he  was  there- 
fore competent.  It  was  not  necessary  that  Powers  should  be 
called  or  compelled  to  testify,  or  that  he  should  execute  a  n^- 
lease,  but  it  was  essential  that  he  should  take  no  interest  under 
the  will,  and  that  is  effected  by  operation  of  the  law. 

We  believe  this  the  fair  construction  of  the  statute.  The 
language  of  the  section  quoted,  ^^  if  the  will  cannot  otherwise 
be  proved,"  must  be  understood  as  meaning  if  the  will  cannot 
otherwise  be  established  as  a  valid  will ;  not  that  proof  of  its 
execution  by  one  witness  would  dispense  with  proof  of  its 
attestation  by  two  competent  witnesses,  or  that  a  will  is  well 
executed  if  attested  by  one  disinterested  witness,  though  all 
the  other  subscribing  witnesses  are  parties  in  its  maintenance 
and  beneficiaries  under  it,  who  cannot  be  called  to  testify  with 
respect  to  its  execution,  so  long  as  the  one  witness  can  be  pro- 
duced, but  .will  continue  to  claim  and  hold  under  it. 

We  conclude,  that,  although  the  will  of  Mrs.  Larremore 
was  well  proven,  the  bequest  to  Powers  was  void. 

We  are  sustained  in  the  views  we  have  expressed  by  the 
case  of  Nixon  v.  Armetrongy  38  Tex.  29.  But  we  need  in  this 
case  intimate  no  opinion  as  to  the  effect  or  result  had  there 
been  to  this  will  other  witnesses  than  Laney  and  Powers  who 
were  also  interested. 

It  follows,  then,  in  the  present  case  from  what  we  have 
said,  that  the  charge  of  the  judge  to  the  jury,  though  doubtless, 
as  &r  as  it  goes,  good  law,  was,  however,  erroneous  in  failing 
to  present  to  them  the  effect  of  the  statute  upon  the  bequest  to 
Powers.  They  should  have  been  instructed  that  his  compe- 
tency and  credibility  as  a  witness  was  the  result  of  the  nullity 
of  the  bequest  to  him. 

The  ^ffect  of  the  verdict  of  the  jury  and  the  judgment  of 
the  court  is  to  establish  the  will  without  avoiding  the  bequest, 
and  the  judgment  should  therefore  be  set  aside. 
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It  is  not  necessary  to  notice  more  specifically  the  errors 
signed  upon  the  judge's  charge,  or  the  overruling  the  motion 
for  a  new  trial. 

The  objection  made  to  what  is  styled  in  the  will  a  codicil^ 
as  not  properly  executed,  we  are  of  opinion  is  not  well  taken. 
It  appears  from  the  testimony  that  this  clause,  which  simply 
provides  for  the  appointment  of  executors,  was  written  at  the 
same  time  as  the  body  of  the  will,  upon  the  same  paper,  sub- 
scribed at  the  same  time  by  Mrs.  Larremore,  and  that  the  attes- 
tation by  the  witnesses  was  made  after  its  execution,  and  with 
the  intention  of  attesting  the  execution  of  the  whole  wiU.  It 
was  not  material,  we  think,  in  what  part  of  the  instrament  they 
signed  their  names  as  witnesses,  if  that  were  done  after  the 
subscription  and  acknowledgment  of  it  by  the  testator,  and 
with  the  purpose  of  attesting  it  as  subscribing  witnesses.  I 
Eedfield  on  Wills,  283 ;  Roberta  v.  PhiUipa,  4  El.  &  Bl.  450. 
The  determination  now,  however,  of  the  validity  of  the  attes- 
tation of  this  part  of  the  will  is  not  very  material.  The  estate 
of  Mrs.  Larremore  has  been,  it  appears,  so  far  administered  that 
it  only  remains  to  partition  the  property  among  those  entitled 
to  it.  The  acts  of  the  executors  acting  under  the  will  as  pro- 
bated would  not  be  invalidated  because  their  appointment  was 
afterwards  held  irregular. 

The  objection  made  to  reading  the  deposition  of  Mrs. 
Tuttle  is  frivolous.  The  signature  of  the  officer,  ^'  D.  R.  Conley, 
derk,  by  Chas.  R.  Beatty,  deputy,"  sufficiently  indicates  that 
Beatty  was  deputy  clerk.  This  is  the  point  made  by  the  ob- 
jection. 

An  exception  was  taken  to  the  action  of  the  court  in  refus- 
ing to  permit  the  plaintiff  David  Larremore  to  testify. 

We  have  considered  all  the  questions  raised  upon  the  record 
material  to  the  controversy.  For  the  reasons  indicated,  we  are 
of  opinion  the  judgment  should  be  reversed  and  the  case 
remanded. 

Reversed  and  remanded. 
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BuBKB  VS.  Turner. 

[85  North  Carolina,  600.] 

GiTARDIAN  AND  WARD. — ^AlLOWANOB  TO   FATHER  FOR    MAINTE- 

NANOE  OF   CHILD. 

A  fkther,  though  he  be  the  gnardian  of  his  minor  child's  estate,  is  not  ordinarily 
permitted  to  charge  for  ita  maintenance,  and,  if  able,  he  is  himself  bonnd  ta 
maintain  his  child ;  if  not  so,  he  must  before  applying  any  of  his  ward's  incom» 
to  that  end,  procure  the  sanction  of  the  proper  court 

A  goardian  is  not  entitled  to  commissions  on  money  collected  and  used  by  him 
in  his  own  business,  nor  on  debts  of  his  ward  paid  to  a  firm  of  which  the  guard- 
ian is  a  member. 

He  should  be  allowed  reasonable  attorney's  fees,  paid  in  good  faith. 

Where  one  who  is  aware  of  the  misapplication  of  trust  lands  by  a  guardian  after*^ 
wards  sacceeds  to  that  office,  he  is  guilty  of  laehe*  if  he  fails  to  charge  the  first 
guardian  in  his  settlement  with  him  with  the  sum  so  misappropriated. 

dviL  action  on  a  guardian  bond  tried  in  Iredell  Saperior 
Court. 

The  defendant  J.  M.  Tamer  was  appointed  the  guardian 
of  the  yeme  plaintilS  in  the  year  1866,  and  the  other  defend- 
ants are  the  sureties  to  the  bond  given  by  him  as  such.  Prior 
to  Buch  appointment,  one  Benjamin  Turner,  her  father,  had 
been  her  guardian  and  had  received  portions  of  her  estate.  In 
1866,  in  contemplation  of  a  resignation  of  his  guardianship,  he 
applied  to  the  Oounty  Court  for  the  appointment  of  commis- 
Bioners  to  audit  his  accounts,  which  was  done,  and  after  an  exam- 
ination into  the  accounts,  the  commissioners  made  their  report 
to  the  court,  the  same  being  altogether  an  ex-parte  settlement. 

Upon  his  appointment  the  new  guardian  settled  with  his 
predecessor  upon  the  basis  of  such  ex-parte  settlement,  but 
the  plaintiffs  in  this  action  allege  that  there  was  really  due 
her  a  much  larger  sum  than  was  thus  ascertained  and  accounted 
for,  and  the  object  of  the  action  is  to  fix  the  new  guardian  with 
a  liability  on  account  of  his  negligence  in  not  calling  the  former 
to  a  stricter  account. 

After  the  pleadings  in  the  case  were  completed,  there  was 
a  reference  to  a  commissioner  to  ascertain  and  report  as  well 
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what  the  defendant  guardian  ought  to  have  received  as  what  he 
did  actnallj  receive  of  the  estate  of  his  ward.  The  comniifisioner 
made  his  report,  and  it  was  upon  exceptions  to  that  report  that 
the  case  was  heard  in  the  coart  below,  and  from  the  mlings  of 
the  court  thereon  both  parties  appealed  to  this  court. 

In  their  argument  counsel  treated  the  two  appeals  as  ooe, 
iuid,  for  the  sake  of  convenience,  they  are  so  considered. 

The  commissioner  finds  that  the  former  guardian  received 
for  his  ward  prior  to  the  war,  as  the  proceeds  of  the  sales  of 
lands  belonging  to  the  estate  of  GkuTett  PicUer,  deceased,  a 
sum  which,  with  interest  to  the  1st  of  September,  1866,  that 
being  the  time  of  the  settlement,  amounted  to  $3,477  56.  That 
he  also  received  from  one  Adams,  administrator  of  David  Pick- 
ler,  deceased,  on  the  19th  of  December,  1862,  in  confederate 
money,  the  sum  of  $3,475  60,  with  the  scale  value  of  which  he 
charges  him,  as  of  that  date  and  interest,  $1,725  36,  which, 
added  to  $3,477  56,  makes  $5,202  92. 

Credit  was  given  him  (as  was  done  in  the  es^parte 
settlement  of  1866)  for  the  board  and  clothing  of 
his  daughter    and   ward    from    1859  to  1866, 

amounting  with  interest  to $1,024  19 

For  commissions  on  his  receipts  of  $5,202  92 260  15 

And  on  his  disbursements  of  $1,024  19 51  10 

Making  a  total  of  credits $1,335  44 

Leaving  a  balance  due  the  ward  from  former 

guardian $3,867  48 

As  to  the  first  item  of  charge — to  wit,  the  sum  of  $8,477  56 
^^arising  from  the  sale  of  the  lands  of  Garrett  Pickler,  his 
Honor  finds  that  the  lands  so  known  belonged  to  the  mother  of 
the  J^enie  plaintifi^  who  was  living  and  covert  at  the  time  of  the 
sale  thereof  for  partition,  and  as  she  died  without  having  ood- 
verted  the  proceeds  into  personalty,  leaving  her  husband  (the 
said  Benjamin)  surviving  her,  he  is  as  tenant  by  the  oourtesj, 
entitled  to  the  use  of  the  money  during  his  life,  and  therefore 
the  defendant  guardian  is  not  chargeable  with  the  amount,  and 
the  plaintiffs  appealed. 
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J.  M.  Clemmtj  for  plaintiffs. 

D.  M.  Furches  and  Robhina  <&  Long^  for  defendants. 

BuFFiN,  J.  This  ruling  of  his  Honor  was  acquiesced  in  by 
the  counsel  who  argued  the  cause  for  the  plaintiffs  in  this 
court,  and  we  have  not  therefore  at  all  considered  the  question 
as  to  what  might  have  been  the  liability  of  the  new  guardian 
for  failing  to  secure  the  ultimate  payment  of  the  fund.  The 
2d,  3d,  4th,  5th  and  6th  exceptions  of  the  defendants  all  re- 
lated to  this  one  item,  and  need  not  therefore  be  again  ad- 
verted to. 

Most  of  the  exceptions  to  the  commissioner's  report  had 
reference  to  the  amount  received  from  the  administrator  of 
David  Pickler  in  confederate  money  and  the  rulings  of  the 
court  below,  and  those  exceptions  furnish  the  principal  grounds 
for  the  appeals  taken  by  both  parties. 

The  facts  relating  to  the  matter,  as  found  by  his  Honor,  are 
as  follows :  David  PicUer  died  in  1862,  leaving  the  feme 
plaintiff  as  one  of  his  heirs  at  law  and  next  of  kin,  and  the  said 
Adams  having  previously  been  his  guardian,  became  his  admin- 
istrator. On  the  19th  day  of  December,  1868,  he  paid  to  Ben- 
jamin Turner,  then  acting  as  the  guardian  of  said  plaintiff,  the 
sum  of  $3,475  60  in  confederate  money,  in  full  of  her  interest 
in  said  estate. 

In  December,  1862,  confederate  money  was  current  amongst 
business  men,  and  was  taken  in  payment  of  debts  by  prudent 
trustees.  The  said  guardian  made  no  investment  of  the 
amount  received,  nor  did  he  keep  it  as  a  separate  fund  for  his 
ward,  and  in  August,  1863,  he  used  $2,250  of  the  amount  in 
liiring  a  substitute  for  himself  in  the  confederate  service.  The 
defendant,  J.  M.  Turner,  had  notice  at  the  time  of  such  misuse 
of  the  fund. 

The  first  exception  on  the  part  of  the  plaintiff,  was  that  the 
former  guardian  should  have  been  charged  with  the  whole 
amount  of  $3,475  60  received  from  the  administrator  of  David 
Pickler  in  good  money,  and  not  at  its  scaled  value,  as  it  was 
negligence  to  have  received  it  in  a  depreciated  currency  in  De- 
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cember,  1862,  and  especially  as  lie  was  prompted  to  receive  it^ 
by  a  desire  to  nse  it  for  his  own  benefit,  in  the  employment  of 
a  substitute.  His  Honor  finding  it  to  be  a  fact  that  the  amount 
was  received  in  good  faith  and  the  exercise  of  ordinary  pro- 
dence,  and  relying  upon  the  case  of  Oummings  v.  Miifoney  63 
N.  0.  316,  overruled  this  exception. 

This  being  an  action  on  the  guardian  bond,  such  as  under 
the  old  practice  would  have  been  a  pure  action  at  law,  this 
court  has  no  power  to  pass  upon  the  facts  involved,  but  is  a» 
much  concluded  by  the  finding  of  his  Honor  as  by  the  Feidict 
of  a  jury.  City  of  Greensbord  v.  ScoU^  84  N.  C.  184.  And 
taking  the  finding  to  be  true  the  exception  was  properly  over- 
ruled. 

So,  too,  with  regard  to  the  plaintiffs'  second  exception,  his 
Honor  finding  that  the  confederate  money  was  received  in  De> 
cember,  1862,  precludes  all  further  inquiry  into  the  matter,  and 
the  scale  was  properly  applied  as  of  that  date.  The  plaintiffs' 
third  exception  was  that  the  commissioner  erred  in  allowing 
the  former  guardian  credit  for  the  various  sums  charged  for 
the  board  and  clothing  of  his  ward — she  being  his  own  child 
whom  he  was  bound  to  maintain.  His  Honor,  upon  the  au- 
thority of  Walker  v.  Ormoder^  2  Ired.  Eq.  478,  sustained  this 
exception,  and  the  defendants  assign  this  as  one  of  the  grounds 
of  their  appeal. 

The  case  referred  to  fully  sustains  the  ruling  of  the  court. 
A  father  though  he  be  the  guardian  of  his  child  is  not  ordi- 
narily permitted  to  charge  for  its  maintenance  or  edncatioD. 
If  able,  he  is  himself  bound  to  maintain  his  child,  and  if  not  so, 
he  must,  before  being  permitted  to  apply  ^y  portion  of  his 
ward's  income  to  that  end,  procure  the  sanction  of  the  proper 
court. 

Their  fourth  exception  was  to  the  allowance  of  commissioDB 
to  the  defendant  J.  M.  Turner,  on  the  ground  that  he  had 
failed  to  file  his  annual  returns  as  guardian,  and  had  been 
negligent  of  the  interests  of  his  ward  in  the  settlement  made 
with  his  predecessor,  and  even  if  allowed  some  commissions,  it 
was  insisted  that  he  ought  not  to  have  them  upon  the  sum  of 
$1,000,  which  it  is  conceded  he  used  of  his  ward's  money  in  his 
own    business  of   manufacturing    tobacco.     This   exception 
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dionld  have  been  snstained  as  to  the  commissions  on  so  mnch 
of  his  trnst  fund  as  the  guardian  employed  in  his  own  bnsi- 
Hess.  Commissions  are  given  as  compensation  for  the  labor 
and  care  bestowed  on  the  management  of  his  ward's  estate,  or 
where  debts  are  paid  or  money  expended  on  the  ward's  account 
for  the  exercise  of  such  skill  and  discretion  as  may  be  needed 
for  the  protection  of  the  ward's  interest  in  the  transaction. 

Should  the  guardian  employ  the  fund  in  purposes  of  his 
own,  seeking  to  make  profit  for  himself  (apart  from  any  ques- 
tion of  fraud  that  may  arise)  there  is  in  such  case  no  such  labor 
performed,  or  skill  exerted  in  behalf  of  the  ward  as  needs  to  be 
compensated. 

For  the  same  reason  commissions  should  not  haye  been 
allowed  on  the  several  store  bills  paid  to  the  firm  of  J.  M.  and 
A.  Turner — ^the  guardian  being  a  member  of  that  firm  and  act- 
ing as  well  for  himself  as  for  his  ward  in  the  matter.  As  to 
the  credit  allowed  for  the  sum  of  $113  paid  to  attorneys,  his 
Eouor  finds  that  amount  to  have  been  paid  in  good  faith,  and 
if  80,  it  does  not  seem  to  be  excessive.  Whitford  v.  Fcy^  65 
N.  C.  265. 

For  the  defendants  it  was  excepted : 
Firsts  That  the  commissioner  erred  in  going  behind  the 
settlement  made  by  the  former  guardian  with  the  commission- 
ers appointed  to  audit  his  accounts  by  the  County  Court,  so  as 
to  charge  the  defendant  guardian  with  a  larger  sum  than  was 
accounted  for  in  that  settlement — there  being  nothing  to  show 
that  the  said  defendant  knew,  or  had  reason  to  believe,  that 
such  settlement  was  not  fairly  and  honestly  made.  Even  if  we 
should  concede  that  there  could  be  any  exception  made  to  the 
mle,  that  a  guardian  is  liable  not  only  for  what  he  actually  re- 
ceives, but  for  what  he  ought  to  receive  for  his  ward,  we  could 
not  give  defendants  the  benefit  of  it  in  this  case.  The  defend- 
ant J.  M.  Turner,  as  found  by  his  Honor  and  as  is  manifestly 
true,  bad  full  notice  of  the  misapplication  of  the  ward's  estate 
by  his  predecessor  with  reference  to  its  use  in  the  employment 
of  a  Bobstitute,  and  having  such  notice  it  was  his  duty  to  de- 
mand, and  have  a  strict  and  true  account. 

Seoandj  That  it  was  error  to  charge  the  defendant  with  any 
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part  of  the  sum  of  $3,475  60/  received  by  the  former  gaardian 
in  confederate  money,  in  1862,  or  if  with  any  part  thereof,  with 
more  than  was  actnally  need  by  said  former  gaardian  in  hiring 
the  snbstitnte. 

His  Honor  overmled  this  exception  npon  the  strength  of 
the  role  laid  down  by  this  conrt  in  the  case  of  Shipp  y.  He^ 
tricky  63  N.  C.  319,  and  was  fnlly  warranted  in  so  doing. 
Though  not  liable  for  receiving  the  confederate  money  in  1868, 
the  gaardian,  Benjamin  Tamer,  rendered  himself  chargeable 
with  its  value,  by  reason  of  his  failure  to  invest  it,  and  by  his 
subsequent  use  of  the  greater  part  of  it,  as  well  as  by  his  fail- 
ure to  keep  it  as  a  separate  fund  unmixed  with  other  money. 

There  were  some  other  exceptions  filed  by  both  parties 
which  his  Honor  pronounced  as  too  vague  and  indefinite  to  be 
properly  understood  by  the  court,  and  therefore  overruled 
them.  As  they  appear  to  us  in  the  same  light  we  make  a  like 
disposition  of  them. 

The  judgment  of  the  court  below  is  affirmed  as  to  all  mat- 
ters, except  as  to  the  allowance  of  commissions  to  the  defend- 
ant J.  M.  Turner  upon  the  sum  of  $1,000,  of  his  trust  fnnd^ 
used  in  his  own  business,  and  upon  the  amounts  paid,  as  store 
bills  to  the  firm  of  which  said  defendant  was  a  member,  and 
with  reference  to  these  two  items  the  account  of  the  commis- 
sioner must  be  corrected  by  the  clerk  of  this  court,  to  whom 
this  cause  is  referred  for  that  purpose. 

Judgment  accordingly. 


Allowances  to  father  generall  j.— The  general  role  is  that  a  father  must 
support  and  educate  his  minor  children  out  of  his  own  estate. 

On  this  has  heen  .engrafted  an  exception  to  the  effect  that  whete  the 
father  is  unable  to  support  his  children,  by  reason  of  inaUlity  to  earn  sof • 
flcient,  or  by  sickness  or  other  cause,  he  may  have  an  allowance  made  him 
out  of  any  estate  belonging  to  such  children.  Earring  v.  Cole,  2  Bradf.  849; 
Watts  V.  Steele,  19  Ala.  666;  Matter  of  Burke,  4  Sandf.  Ch.  617;  Beadey  t. 
Watson,  41  Ala.  284;  Pharis  v.  Leachman,  90  Id.  662;  Alston  v.  Alston,  84  Id. 
15;  Sparhawk  v.  Buell,  9  Yt.  41-71;  Patton  v.  Patton,8  B.  Hon.  160;  Matter 
of  Kane,  2  Barb.  Ch.  876;  Cruger  v.  Heyward,  2  Deesaus.  Eq.  94;  Newport 
V.  Cook,  2  Ashm.  882;  Meyers  v.  Meyers,  2  McCord's  Ch.  214-266;  Tompkins 
V.  Tompkins  18N.  J.  Eq.  808;  Buckley  v.  Howard's  Admr.  85  Tex.  565;  Ear- 
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knd's  Gftae,  5  Bawle,  828;  Qodaid  t.  Wagner,  2  Strobh.  Eq.  1;  Dupont  y. 
Johnson,  Bailey's  (S,  C.)  Eq.  274;  Johnson  t.  Johnson,  2  Hill's  Gh.  277;: 
Giifflth  V.  Bird,  22  Gratt.  78;  Evans  y.  Pearce,  15  Id.  518;  Edwards  y.  Dayis,. 
16  Johns.  281 ;  Walker  y.  Crowder,  2  Ired.  Eq.  478;  Clarke  y.  Montgomeiy, 
28  Barb.  464. 

In  Haase  y.  Boehrscheid,  6  Ind.  -66,  the  court,  applying  the  foregoing- 
rale,  refused  an  allowance  to  the  father  for  support,  but  made  one  f q^r  th» 
education  of  the  child,  referring  to  2  R  S.  1852,  page  824,  sections  6  and  9, 
which  proyidea  that  if  the  "father  is  unable  or  fails  to  support  such  ward, 
it  shall  be  the  duty  of  his  guardian  to  provide  for  him  such  education  as  the- 
amount  of  his  estate  may  Justify." 

In  Myers  y.  Myers,  2  McCord's  Ch.  214-255,  a  similar  ruling  was  made, 
based  on  the  fact  that  the  testator  had  provided  a  fund  for  education  but 
had  said  nothing  as  to  maintenance. 

Allowances  where  father  able  to  support— As  to  whether  the  father 
is  entitled  to  an  allowance  out  of  a  child's  estate  when  he  is  possessed  of  suf- 
ficient means  to  properly  support  and  educate  him,  the  authorities  are  not 
uniform. 

In  Pearce  y.  Olney,  5  R  L  269,  a  devise  was  made  in  trust  to  invest,  and 
"  in  the  discretion  of  said  trustee  to  expend  and  pay  out  a  portion  of  the 
whole  of  said  balance  for  the  support  and  education  of  R.  F.  O.,  as  to  him 
ihall  seem  most  expedient,  imtil  said  R  F.  O.  shall  arrive  at  the  age  of 
twenty-one  years." 

Ames,  C.  J.,  said :  "  The  obligation  of  a  father  to  support  his  minor  child 
is  undoubted,  notwithstanding  the  possession  by  the  chUd  of  property  appli- 
cahle  to  his  support.  »  *  *  Such  an  obligation  is,  however,  from  its  very 
nature,  limited  by  the  ability  of  the  father  to  perform  it." 

A  similar  conclusion  was  reached  in  Hines  v.  Mullins,  25  Qa.  696.  It  does 
not  appear  from  what  source  the  minor's  estate  was  derived. 

In  Buckley  v.  Howard's  Adm'r,  85  Tex.  565,  the  minors  had  estates  de- 
riyed  from  their  mother  by  wHl— and  an  allowance  was  refused  the  father. 
From  the  mother's  wHl,  as  set  out  in  Walker  v.  Howard,  84  Tex.  479,  it  ap- 
pears that  she  appointed  her  husband  guardian  and  devised  her  share  of  their 
common  estate  to  her  children,  directing  only  that  it  should  be  kept  together 
and  prudently  managed  by  her  husband. 

In  Mollis  v.  Morris,  15  K.  J.  Eq.  289,  it  appeared  that  the  parent  was  abun- 
dantly able  to  support  his  child,  and  the  ordinary  declined  making  an  order  to 
aeU  the  infant's  lands  for  their  support,  although  it  was  averred  that  the 
lents  and  income  of  the  estate  were  insufficient  for  the  minor's  support,  say- 
ing, "although  the  language  of  the  act  is  "  if  the  personal  estate  and  rents 
uid  profits  of  the  real  estate  be  not  sufficient,  "  it  was  never  the  intention  of 
the  act  that  when  the  infant  was  abimdantly  provided  from  other  sources  for 
his  maintenance  and  education  other  than  his  own  real  and  personal  estate, 
7et»  because  his  own  real  and  personal  estate  were  not  sufficient  for  the  pur- 
pose, the  court  might  order  a  sale  of  his  real  estate." 

In  Dawes  v.  Howard,  4  Mass.  97,  the  father,  as  guardian,  received  some 
^figades  left  his  children,  which  he  applied  to  their  support,  but  his  action 
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was  diBapproved  of,  Pftnons,  C.  J.,  stating  "where  minor  children  hare 
property  of  their  own,  the  father  is,  notwithstanding,  bound  to  support  them 
if  of  abiUty." 

A  similar  statement  on  the  same  facts  is  made  by  tlie  court  in  Haglar  ▼. 
McOombe,  66  N.  G.  845. 

In  Presley  v.  Davis,  7  Richard.  £q.  105,  the  infants  liada  separate  estate 
owned  in  thdr  own  right.  Wardlaw,  Ch.,  said:  "A  father  is  bound  to  main- 
tain his  infant  children  from  his  own  estate,  however  ample  m&y  be  their 
separate  resources,  and  no  allowance  for  this  purpose  will  be  nuule  to  him  out 
of  their  estate." 

In  Tompkins  v.  Tompkins,  18  K.  J.  Eq.  808,  it  is  stated  to  be  the 
*'  settled  rule  **  that  the  father,  if  of  sufficient  ability,  must  support  his  chil- 
dren, "notwithstanding  they  may  have  estates  of  their  own,  even  when  such 
estates  are  given  expressly  for  their  maintenance." 

To  a  contrary  effect  are  the  following  cases: 

In  Matter  of  Burke,  4  Sandf.  Ch.,  617,  the  father  of  two  infants  having 
large  incomes  from  separate  estates,  who  was  unable  on  his  own  income,  with 
the  addition  of  a  board  charge  from  the  children,  to  keep  house  in  a  style 
befitting  the  fortunes  of  the  children,  was  allowed  a  further  sum  to  maintain 
a  home  for  them,  the  court  saying:  "  The  court  in  cases  like  this  endeavon 
to  pursue  the  course  which  is  best  calculated  to  promote  the  permanent  in- 
terest, welfare,  and  happiness  of  the  children  who  come  imder  its  care,  and 
these  are  not  always  promoted  by  a  rigid  economy  in  the  application  of 
their  income,  regardless  of  the  habits  and  associations  of  their  period  of 
minority." 

This  case  is  criticised  in  Walsh  v.  McKnight,  28  K.  J.  Eq.  186-144. 

In  Nimble  v.  Dodd,  2  Tenn.  Ch.  500-502,  the  chancellor  says,  if  the 
father  ' '  have  the  means,  but  the  income  of  the  children  is  larger  than  his  own, 
the  modem  usage  is  to  make  an  allowance  to  the  parent  for  maintenance." 

In  Matter  of  Man,  5  Abb.  N.  C.  224,  the  father  was  appointed  adminis- 
trator of  his  wife's  estate,  and  applied  to  the  support  of  his  children  part  of  the 
property  they  were  entitled  to.  His  action  was  approved;  Calvin>  Surrogate, 
saying:  "  It  is  a  mistake  to  suppose  that  a  parent  is  under  obligation  to  sap- 
port  his  minor  children  where  they  have  property  that  may  be  applied  for 
that  purpose." 

In  Griffith  v.  Bird,  22  Qratt  78,  the  father  made  no  claim  for  maintenance 
during  his  lifetime,  nor  in  his  accounts  as  guardian,  and  the  court  refused  to 
sanction  such  a  didm  by  his  administrator. 

A  similar  ruling  was  nuule  in  Evans  v.  Pearce,  15  Qratt  518. 

Allowances  ont  of  f^nds  set  apart  to  support— There  is  another  dasi 
of  cases  where  the  father  is  of  sufficient  ability  to  support  his  children,  yet 
seeks  an  allowance  out  of  a  fund  set  apart  by  will  or  contract  for  the  axppoi^ 
or  education  of  such  children. 

Hughes  V.  Hughes,  1  Brown's  Ch.  887,  and  Andrews  t.  Partington,  8 
Brown's  Ch.  60,  are  cited  to  show  and  hold  that  no  allowance  can  be  made 
under  such  circumstances. 

But  the  principle  of  these  cases  has  been  departedfirom. 
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In  Hoste  v.  Pntt,  8  Vesey,  780,  maintenance  was  allowed  without  inqoir- 
ing  as  to  the  parent's  ability,  "for  there  was  an  express  direction  for  niainte- 
oance; "  the  Solicitor  Qeneral,  as  amiettseuruB,  observing  that  Lord  Thurlow 
had  changed  his  opinion  as  to  Andrews  t.  Partington,  in  a  case  subsequent 
thereto. 

In  Reeves  ▼.  Biymer,  6  Vesey,  426;  Sisson  v.  Shaw,  9  Id.  286 ;  and 
JHaberly  y.  Morton,  14  Id.  490,  the  practice  was  said  to  be  altered  since  An- 
drews Y.  Partington,  and  that  case  is  said  to  be  greatly  shaken. 

In  cases  where  the  child's  income  has  been  derived  under  marriage  settle- 
ments, the  courts  have  frequently  mack  allowances.  Mundy  v.  Earl  Howe,  4 
Brown's  Ch.  224;  Stocken  v.  Stocken,  4  Simons,  162;  Meacher  v.  Young,  2 
M.  ft  E.  480;  Thompson  v.  Oriflhi,  Or.  &  P.  817:  Ransome  v.  Burgess,  L.  R 
8£q.  778. 

^  these  cases  a  distinction  is  drawn  between  cases  where  the  property  of 
the  children  is  derived  from  the  bounty  of  a  stranger  and  those  in  which  Jiey 
are  entitled  to  it  under  the  marriage  settlement  of  their  parents. 

On  this  point  Lord  Oottenham,  in  Thompson  v.  Qriffln,  $upra,  says:  "  It 
fieems  to  me  that  the  distinction  between  these  two  classes  of  cases  has  been 
carried  quite  as  far  as  can  be  Justified  upon  principle.  In  some  of  them  it 
has  been  said,  that  in  the  case  of  a  marriage  settlement  the  father  is  a  pur- 
chaser, and  therefore  entitled  to  an  allowance  for  the  maintenance  of  his 
children,  and  thereby  to  be  relieved  from  the  burden  which  the  law  throws 
upon  him  of  m^ntuning  them  himself.  No  doubt  he  is  so,  if  the  contract 
contained  in  the  settlement  gives  him  such  benefit,  but  before  he  can  be  en- 
titled to  it,  he  must  show  that  such  was  the  contract.  So  in  the  case  of  a 
legacy  from  a  stranger,  if  the  intention  to  be  found  in  the  construction  of  the 
will  appears  to  have  been  that  the  father  should  have  such  a  benefit  the  court 
is  hound  to  give  it  to  him.  In  both  cases,  the  question  is  one  of  construction 
and  intention." 

In  Meyers  v.  Meyers,  2  McCord's  Ch.  264,  266,  the  chancellor  refused  to 
make  the  father  an  allowance  for  support,  adding:  "  But  with  respect  to  the 
ezpenses  for  their  education,  the  case  is  different.  The  testator,  having  pro- 
vided that  the  expenses  of  their  education  should  come  out  of  the  profits  of 
his  estate,  created  a  charge  thereon,  and  the  defendant  must  be  aUowed  a 
discount  out  of  the  rents  and  hire  pro  tanto." 

In  McKnight's  Executors  v.  Walsh,  28  N.  J.  Eq.,  aflSrmed  on  appeal,  24 
Id.  498,  the  testator  directed  his  executors  to  invest  a  sum  of  money  and  pay 
the  interest  to  his  daughter,  to  her  separate  use  for  life,  and  after  her  decease 
for  any  of  her  children;  he,  the  executor,  appropriating  and  expending  the 
legal  interest  of  said  sum  towards  the  proper  maintenance  and  education  of 
such  children,  and  to  pay  them  the  principal  on  their  attaining  twenty-one. 
The  chancellor,  at  page  142,  after  stating  it  to  be  the  general  rule  that  a 
father  is  bound  to  support  his  infant  children,  continues:  "But  in  this  case 
the  testator  directed  this  income  to  be  appropriated  for  that  purpose,  and  no 
Older  was  required  while  the  expenditure  was  within  the  direction."  One- 
half  the  yearly  income  was  allowed  the  father. 

In  Freeman's  Executor  v.  Coit,  27  Hun,  447,  the  mother,  by  her  will,  left 
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two-thirds  of  her  real  and  personal  estate  to  her  execators,  of  inliom  her  hii» 
band  was  one,  in  tmst  to  pay  the  income  thereof,  to  and  for  the  sappoit, 
maintenance,  and  education  of  any  child  smriTing  her,  and  the  principal 
to  go  to  such  child  on  majority.  Chie  child  sarvived  the  testatrix,  and  the 
father,  although  a  man  of  independent  means,  was  allowed  $1,000  for  her 
rapport  in  her  second  year,  a  like  sum  for  ^  Uke  object  dining  her  third 
year,  and  $600  during  the  fourth  year,  it  appearing  that  the  child  was  in  HI 
health  and  required  great  care.  The  court,  at  page  448,  say:  "Her  (testa' 
trix)  direction  was  podtive  that  the  income  of  this  two-thirds  should  be  de- 
Toted  to  the  support,  maintenance,  and  education  of  the  child,  and  under 
this  decided  and  unequivocal  direction,  her  father,  as  executor,  was  cleariy 
authorized  to  make  that  disposition  of  the  income  of  this  portion  of  the  estate 
so  far  as  it  was  required  for  this  purpose.  An  authority  of  this  nature  has 
been  deriyed  from  similar  clauses  contained  in  marriage  settlements  and  ante- 
nuptial agreements.  It  is  true  that  this  authority  in  these  cases  has  been  de- 
rived from  the  fact  of  a  contract  having  been  made  upon  the  rabject;  but  no 
greater  effect  can  reasonably  be  attributed  to  such  terms  when  they  may  be 
employed  in  such  an  instrument,  than  should  be  given  to  them  when  the 
same  unequivocal  use  has  been  made  of  them  in  a  wilL  *  *  *  The  reason  of  the 
rule  includes  all  cases  alike  where  such  a  provision  has  been  made,  and  nsder 
the  statute  of  this  State  requiring  the  intention  of  the  person  making  the  wiQ 
to  be  carried  into  effect,  the  principle  may  properly  be  made  as  extended  as 
this  in  the  administration  of  the  laws  of  this  State." 

Allowance  to  mother.— The  obligation  of  the  mother  is  not  so  extensive, 
and  it  has  been  stated  that  where  minor  children  "have  the  means  for  their 
own  support,  or  provision  has  been  made  for  that  purpose,  or  her  children 
can  maintain  themselves,  the  law  does  not  charge  the  mother  with  their  snp- 
port"  Mowbiy  v.  Mowbry,  64  HL  888-886;  Whipple  v.  Don,  i  Mass.  415; 
Wilkes  V.  Rogers,  6  Johns.  666;  Osborne  v.  Osborne,  2  Fla.  860;  Heywaid  v. 
Cuthbert,  4  Dessaus.  Eq.  445. 

In  ea^parte  Davison,  6  Paige,  186,  testator  bequeathed  a  fund  to  his  widow, 
charged  with  the  maintenance  of  his  minor  children,  and  it  was  held  that  no 
allowance  could  be  made  her  out  of  their  estates  imtil  such  fund  was  ex- 
hausted. 

Allowances  to  father  or  mother  for  past  maintenance.— A  court  of 
chanceiy  will  also  make  allowances  for  past  maintenance.  The  same  test 
prevails  as  is  applied  in  determining  whetiier  a  future  allowance  should  be 
made.  The  court,  however,  requires  very  clear  proof  of  the  necessity  and 
moderateness  of  the  charge,  and  the  burden  of  proof  is  on  the  party  making 
the  same.  Harring  v.  Ck>les,  2  Bradf .  849 ;  Welch  v.  Burns,  29  Iowa,  185; 
Hatter  of  Bostwick,  4  Johns.  Ch.  104;  Matter  of  Burke,  4  Sandf.  Gh.  617; 
Stewart  v.  Lewis,  16  Ala.  784;  Alston  v.  Alston,  84  Id.  1&-27;  Montgomezy  v. 
Givan,  24Id.  665;  Holtzman  v.  Gastleman,  2.McArt.  665. 

Where  allowances  have  been  asked  for  past  maintenance  by  a  mother,  it 
has  been  held  that  the  mere  fact  she  supported  her  children  is  not  enoot^ 
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The  presumption  is,  that  she  did  bo  gratuitously.     Sdtz's  Appeal,  87  Peon. 
BL  159;  Whipple  ▼.  Dow,  2  Mass.  416. 

But  in  Stewart  y.^  Lewis,  10  Ala.  784,  payments  for  board  to  the  mother 
were  allowed,  although  it  did  not  clearly  appear  that  she  indicated  an  inten* 
tion  to  charge  for  board  as  far  back  as  her  accounts  extended. 

Out  of  what  allowances  may  be  made«— Allowances  may  be  made  out 
of  principal  of  the  minor's  estate.  Matter  of  Bostwick,  4  John.  Ch.  104;  Os- 
bome  ▼.  Osborne,  2  Fla.  800. 

In  Newport  y.  Cook,  2  Ashm.  882,  an  allowance  was  nuule  out  of  the  in- 
terest of  a  vested  legacy  among  grandchildren  who  had  a  common  interest 
in  the  fund. 

In  Tompkins  v.  Tompkins,  18  N.  J.  Eq.,  808,  it  is  said  allowances  out  of 
an  infant's  income  may  be  made  "  even  when  the  property  is  bequeathed  to 
them  with  directions  to  be  accumulated  during  minority." 


Floyd  vs.  Oabow. 

[88  New  York,  660.] 

FOBOB  OF  GBNSBAL  KB8IDUABY  DEVIBE    IK    IHTSSEflTB    NOT   BPS- 

dFIOALLY  DISPOSED  OF. 

A  general  residuary  derise  carries  every  real  interest  of  the  testator  whether 
known  or  unknown,  immedlAte  or  remote,  unless  clearly  exdnded. 

Testator,  after  certain  specific  legacies,  gave  the  residae  of  his  real  and  personal 
estate  to  his  executors,  in  trust,  to  pay  the  income  to  his  wife  for  life,  and  at 
her  death  to  assign,  transfer  and  set  oyer"  all  his  "real  estate"  not  therein 
dl^>osed  of,  to  her  appointees,  and  failing  appointment  to  her  heirs  at  law.  At 
his  wife's  death  he  devised  certain  premises  to  two  legatees  for  life,  and  the 
fee  on  their  death  to  their  issue  then  sunriving.  Such  devisees  were  nihnarrled 
at  testator^s  death,  and  thereafter  died  withont  issue.  BM,  that  the  two 
deyises  left  in  testator  a  contingent  reversion  in  fee  expectant  on  the  deter- 
mination of  the  life  estates  and  fidlnre  of  issue,  which  went  to  the  appointees 
of  testator's  widow. 

Appeal  from  the  judgment  of  the  General  Term  of  the 
Court  of  Common  Pleas,  in  and  for  the  city  and  conntj  of 
New  York,  affirming  a  judgment  at  Special  Term  in  defend* 
ant's  favor. 
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This  action  was  brought  by  plaintiff,  who  claimed  as  sole 
heir  at  law  of  Bobert  Kermit,  deceased,  to  recover  possession 
of  certain  lots  in  the  city  of  New  York. 

The  said  Bobert  Kermit  left  a  will,  whicli  in  the  first  danse 
stated  it  to  be  his  desire  to  make  ^^  a  suitable  and  proper  dis- 
position of  such  worldly  estate  '^  as  he  should  leave  behind  him. 
After  various  specific  legacies,  the  will  contained  these  clauses: 

^^  Sixth. — All  and  singular  the  rest,  residue  and  remainder 
of  my  property  and  estate,  real  and  personal,  of  every  name, 
-nature  and  description  whatsoever,  and  wheresoever  situated,  I 
^ve,  devise  and  bequeath  to  my  execntrix  and  executors,  here- 
inafter named,  and  the*  survivor  of  them,  and  the  successor  or 
successors  of  them,  to  have  and  to  hold  the  same,  and  every 
part  thereof  upon  the  trust,  and  for  the  uses  and  purposes  fol- 
lowing, to  wit :  First.  To  manage  and  improve  the  said  real 
estate,  at  their  best  discretion,  and  to  rent  and  lease  the  same 
for  such  terms  and  periods  as  they  may  deem  most  advantage- 
ous, and  to  collect,  demand  and  receive  the  rents,  issues  and 
profits  of  the  same,  and  every  part  thereof,  except  only  the 
dwelling-house  now  known  by  the  number  fifty  in  East  Four- 
teenth street,  in  the  city  of  New  York,  in  which  I  now  reside, 
and  all  and  singular  the  appurtenances  thereof,  which  dwelliog- 
honse,  with  the  appurtenances,  my  said  wife  is  to  be  at  liberty 
to  use  for  her  own  residence  atid  occupation  free  of  all  rent, 
during  her  natural  life,  in  case  she  shall  upon  my  decease,  or 
at  any  time  or  times  thereafter,  elect  to  nse  and  occupy  the 
same,  without  accountability  to  any  person  whatever  for  such 
use  and  occupation  thereof  by  her.  But  in  case  my  said  wife 
shall  elect  to  reside  elsewhere,  then  the  said  trustees  are  to 
let  the  said  premises,  and  to  collect  and  receive  the  repts  and 
profits  thereof,  in  like  manner  with  the  rest  of  my  real  estate, 
hereinbefore  referred  to.  Second.  To  invest  all  and  singular 
the  said  personal  property,  from  time  to  time,  as  a  reinvest- 
ment thereof  may  become  necessary  or  judicious,  in  bonds  and 
mortgages  on  productive  property,  in  the  city  of  New  York, 
or  in  the  stocks  of  the  United  States  or  of  the  State  of  New 
York,  as  they  may  deem  most  safe,  productive  and  adran- 
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tageons,  and  from  time  to  time  to  change  the  investmeuts 
thereof  in  their  discretion,  and  to  collect,  demand,  and  receive 
the  interest,  dividends  and  other  annual  income  of  snch  per- 
sonal property.  And  in  case  they  shall  deem  it  expedient  at 
any  time  to  foreclose  any  mortgage  held  by  them  in  trust,  as 
aforesaid,  I  hereby  authorize  and  empower  them,  in  their  dis- 
cretion, to  buy  in  the  mortgaged  premises,  or  any  part  thereof^ 
and  to  hold  and  manage  the  same  in  like  manner  with  the  other 
real  estate  aforesaid,  and  to  sell  and  dispose  of  such  mortgaged 
premises  so  bought  in,  when  and  if  they  shall  deem  it  expedi- 
ent and  advantageous,  on  such  terms  and  in  snch  manner,  at 
public  or  private  sale,  for  cash  or  on  credit,  as  in  their  judg- 
ment shall  seem  best,  and  to  make,  execute  and  deliver  good 
and  sufficient  deeds  of  conveyance  therefor.  Third.  To  pay 
out  of  the  rents,  profits,  interests,  dividends,  or  other  income 
of  my  said  property  and  estate,  all  taxes,  assessments  and 
other  lawful  charges  and  impositions  thereupon,  all  premiums 
for  the  insurance  thereof,  and  all  proper  expenses  for  the  re- 
pairing, altering  or  rebuilding  of  the,  improvements  erected  on. 
real  estate  aforesaid,  including  the  said  dwelling-house  in  East 
Fourteenth  street  (whether  the  same  be  occupied  by  my  said 
wife,  or  rented  so  as  to  be  productive),  and  all  costs,  charges^ 
expenses  and  disbursements  properly  incurred  by  them  in  the 
execution  of  the  trust  aforesaid,  including  their  lawful  com-^ 
missions  in  the  premises.  Fourth.  After  deducting  from  the 
said  income  all  and  singular  the  charges  and  expenses  aforesaid,, 
to  pay  to  my  said  wife,  for  and  during  the  residue  of  her  natural 
life,  iu  equal  quarter  yearly  payments,  upon  her  separate 
receipt,  the  whole  residue  of  said  income ;  the  first  of  said  pay- 
ments  to  be  made  within  three  calendar  months  after  my  de- 
cease. And  upon  the  death  of  my  said  wife  to  assign,  transfer 
and  set  over  the  said  personal  property,  and  the  securities  on 
which  the  same  may  be  invested,  and  every  part  thereof  (in- 
cluding any  real  estate  bought  in  upon  the  foreclosure  of  any 
mortgage,  as  hereinbefore  provided),  and  all  and  singular  my 
real  estate  not  herein  and  hereby  otherwise  disposed  of,  to  and  « 
among  such  person  or  persons  being  relatives  by  blood  or 
marriage  of  myself  or  of  my  said  wife,  and  in  such  shares  or 
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portions,  and  on  such  conditions  and  limitations  as  mj  said 
wife  may  direct  in  and  by  her  last  will  and  testament,  or  by 
any  instrument  of  appointment  in  the  nature  thereof,  ddj 
executed  by  her,  with  the  formalities  required  by  law  for  de- 
vising real  estate  in  fee,  and  bequeathing  personal  property. 
And  in  default  of  such  will  or  such  appointment,  then  to  and 
among  the  then  heirs  at  law  and  next  of  kin  of  my  said  wife, 
in  like  manner  as  if  the  said  property  and  estate  had  belonged 
to  her  absolutely  in  her  own  right,  according  to  the  laws  of 
the  State  of  New  York  then  regulating  the  descent  of  real 
estate,  and  the  distribution  of  personal  property. 

"  Seventh. — Upon  the  death  of  my  said  wife,  I  hereby  give 
and  devise  the  real  estate  aforesaid  in  manner  following,  to 
wit:    *    *    ♦ 

"  To  Laura  F.  Carow,  the  daughter  of  Isaac  Carow,  late  of 
the  city  of  New  York,  the  premises  situated  in  Greenwich 
street,  running  through  to  Washington  street,  in  the  city 
aforesaid,  known  by  the  numbers  eighty-six  Greenwich  street 
and  ninety-one  Washington  street,  with  the  appurtenances,  to 
have  and  to  hold  the  same  to  her  for  and  during  her  life,  and 
on  her  death  to  her  issue  then  her  surviving,  and  the  issue  of 
such  of  them  as  may  then  have  departed  this  life,  the  issue  of 
any  such  dec^sed  child,  taking  ^«r  stirpes  and  not  per  capita^ 
in  fee-simple  absolute.     *    *    * 

^'  To  Sarah  Elizabeth  Sanderson,  the  daughter  of  the  said 
Edward  F.  Sanderson,  the  store  and  premises  in  Pearl  street, 
running  through  to  Stone  street,  in  said  city,  and  known  as 
numbers  seventy-nine  Pearl  street  and  forty-six  Stone  street, 
aforesaid,  with  the  appurtenances,  to  have  and  to  hold  the  same 
to  her  for  and  during  her  life,  and  on  her  death  to  her  issue 
then  her  surviving  and  the  issue  of  such  of  them  ns  may  then 
have  departed  this  life,  the  issue  of  any  such  deceased  child, 
taking  7?^  stirpes  and  not^r  capita^  in  fee-simple  absolute." 

The  two  devisees  named  as  above  in  the  seventh  clause 
were  unmarried  at  the  time  of  the  making  of  the  will  and  of 
the  testator's  death.  They  both  died  thereafter  without  issua 
The  premises  in  controversy  are  those  described  in  the  devises 
to  them.    Defendant  claimed  under  the  will  of  Ann  Kennit, 
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the  widow  of  said  Robert  Eermit,  by  which  an  appointment 
was  made  as  prescribed  by  the  will  of  the  latter. 

Alfred  Moe^  for  appellant. 

Henry  J.  Scudder^  for  respondent. 

Akdrews,  Ch.  J.  It  is  an  established  mle  in  the  constrae- 
tion  of  wills,  that  anless  a  plain  intention  to  the  contrary 
appears,  a  general  residuary  clause  operates  upon,  and  carries 
to  the  residuary  devisee  all  reversionary  interests  in  lands 
owned  by  the  testator  at  the  time  of  making  the  will,  not 
embraced  in  other  dispositions,  whether  sach  reversionary 
interests  are  immediate  or  contingent  and  remote;  and  the 
role  is  the  same  whether  the  estate  of  the  testator  was  a  rever- 
sion only,  or  the  reversion  was  created  by  the  devise  in  his  will 
of  a  less  interest  than  a  fee,  or  arises  from  a  contingent  limita- 
tion of  the  fee  which  may  be  defeated  by  the  non-happening 
of  the  event  npon  which  the  fee  is  limited.  {Doe  v.  Wea^ierby^ 
11  East,  322;  Doe  v.  Fosdch^  1  Bam.  &  Ad.  186;  Doe  v. 
ScaU,  8  Manle  &  S.  300 ;  Bowers  v.  Smithy  10  Paige,  193 ; 
Youngs  v.  Youngs,  45  K.  Y.  254 ;  Hayden  v.  StougJUony  6 
Pick.  528 ;  1  Jarman,  611.) 

Where  the  residuary  devisee  is  another  than  the  heir,  the 
heir  is  exdnded  from  taking  snch  reversionary  interest,  be- 
canse  there  is  an  operative  devise  away  from  him.  But  the 
intention  is  the  controlling  consideration,  and  a  particular  inter- 
■est,  or  estate,  will  not  pass  by  a  residuary  clause  when  it  appears 
from  other  provisions  of  the  will  that  it  was  the  intention  of 
the  testator  to  exclude  such  particular  interest  or  estate  from 
the  residuary  gift.  {Strong  v.  Teatt^  2  Burr.  912 ;  Hambleton 
V.  Darrington^  36  Md.  434.)  The  intention  of  the  testator  to 
restrict  the  operation  of  the  residuary  clause,  cannot,  however, 
be  deduced  from  the  mere  absence  of  words  in  the  will,  de- 
noting, that  a  particular  interest  or  estate  upon  which  the  resid- 
uary clause  is  claimed  to  operate,  was  in  the  contemplation  of 
the  testator  when  the  will  was  made,  or  from  the  fact  that  the 
reversion  was  a  mere  expectancy  dependent  upon  the  failure 
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of  issue  or  other  improbable  contingency.  A  general  residua- 
ry devise  carries  every  real  interest,  whether  known  or  un- 
known, immediate  or  remote,  unless  it  is  manifestly  excluded. 
The  intention  to  include  is  presumed,  and  an  intention  to  ex- 
dude  must  appear  from  other  parts  of  the  will,  or  the  residua- 
ry devisee  will  take. 

The  claim  of  the  plaintiff  as  heir  of  the  testator,  Robert 
Kermit,  to  the  premises  in  controversy,  is  defeated  by  the  ap- 
plication of  the  rule  of  construction  to  which  we  have  ref  erred* 
The  separate  devises  of  the  premises  in  the  seventh  clause  of 
the  will  to  Laura  F.  Carow  and  Sarah  Elizabeth  Sanderson 
upon  the  death  of  the  testator's  wife,  of  a  life  estate  to  them 
respectively,  and  of  the  fee  on  their  death  to  their  issue  then 
surviving,  was  not  an  absolute  disposition  of  the  whole  estate 
of  the  testator  in  the  land.  The  devisees  for  life  were  unmai^ 
ried  at  the  date  of  the  will  and  at  the  death  of  the  testator. 
The  estates  devised  to  the  unborn  issue  of  the  life  tenants  were 
contingent  remainders  in  fee,  depending  upon  a  double  contin- 
gency, viz.:  the  birth  of  issue  and  their  survivorship.  There 
was  left  in  the  testator  a  contingent  reversion  in  fee,  expectant 
upon  the  determination  of  the  life  estates,  and  the  failure  of 
issue  of  the  life  tenants  which  was  not  embraced  in  the  specific 
devises  in  the  seventh  clause.  The  life  tenants  died,  after  the 
death  of  the  testator,  without  issue.  Upon  their  death,  the 
contingent  reversion  of  the  testator  in  the  lands  devised  to 
them  and  their  issue,  was  changed  into  an  absolute  fee,  which, 
not  having  been  specifically  devised,  descended  to  the  plaintiff 
as  heir-at-law,  unless  it  passed  to  the  appointees  of  the  testa- 
tor's wife  under  the  sixth  clause  of  the  will.  We  think  that 
under  the  sixth  clause  the  appointees  of  the  wife  took  the  re- 
versionary interest  of  the  testator  in  the  lands  and  the  fee  upon 
the  death  of  the  life  tenants.  The  trust  created  by  the  sixth 
clause  comprehended  all  the  rest,  residue  and  remainder  of 
the  testator's  real  and  personal  property  not  disposed  of  by 
the  previous  clauses,  and  included  the  premises  in  contro> 
versy.  It  was  in  ettect  a  trust  for  the  management  of  the 
estate,  and  to  receive  and  pay  over  the  rents,  profits  and  income 
to  the  testator's  wife  for  life,  and  upon  her  death  the  trustees 
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are  directed  ^'to  assign,  transfer  and  set  over"  the  personal 
property  and  securities,  aqd  ^^  all  and  singular  ray  "  (his)  '^  real 
estate  not  herein  and  hereby  otherwise  disposed  of,"  to  the  ap- 
pointees of  his  wife,  or  in  default  of  appointment,  to  her  heirs 
and  next  of  kin.  The  words  ^'  real  estate  "  in  legal  signifies- 
tion  indade  all  interests  in  land,  whether  in  possession,  rever- 
sion or  remainder.  They  are  used  in  the  statutes  as  co-exten- 
dve  in  meaning  with  lands,  tenements  and  hereditaments.  (1 
R.  S.  750,  §  10,  and  754,  §  27.)  The  reversion  in  the  testator, 
thoagh  contingent  and  remote,  was  real  property,  and  was  com- 
prehended in  the  words  ^'  real  estate  "  as  used  by  the  testator  in 
the  residuary  gift.  (See  Jackaoii  v.  Parker^  9  Cow.  73.)  The 
exception  in  the  sixth  clause  from  the  operation  of  the  power 
of  appointment,  of  real  estate  not  otherwise  disposed  of  by  the 
will,  cannot  reasonably  be  construed  as  excluding  the  rever- 
sionary interest  in  the  land  in  controversy.  The  exception  is 
not  of  any  specific  tract  or  parcel  of  land,  but  of  real  estate  not 
otherwise  devised.  The  only  specific  devises  of  the  lauds  in 
question  (except  a  devise  upon  the  contingency  of  issue  being 
bom  to  the  testator),  are  found  in  the  seventh  clause,  and  these 
devises  left  a  contingent  reversion  in  the  testator.  This  con- 
tingent interest  is  not  otherwise  disposed  of  than  by  the  sixth 
clause,  and  is  therefore  included  in  the  residue  upon  which  the 
power  of  appointment  operates.  The  counsel  for  the  plaintiff 
refers  to  the  direction  to  the  trustees,  to  ^^  assign,  transfer  and 
Bet  over '^  the  personal  estate  to  the  appointees  of  the  wife,  or 
to  her  heirs  or  next  of  kin,  in  default  of  appointment  as  indi- 
cating that  the  testator  had  in  contemplation,  and  was  dealing 
with  estates  in  possession,  and  not  with  remote  and  contingent 
reversionary  interests.  These  words  were  primarily  and  ap- 
propriately used  with  reference  to  the  personal  property  and 
eecnrities.  But  they  are  also  applied  to  the  real  estate.  The 
testator  seems  to  have  supposed  that  a  transfer  from  the  trust- 
ees to  the  appointees  of  the  wife,  or  to  her  heirs  of  the  real 
estate,  was  necessary  to  complete  their  title.  While  it  may  be 
admitted  that  the  words  referred  to  have  a  more  precise  and 
appropriate  application  to  the  delivery  of  the  possession  of  real 
property,  than  to  a  conveyance  of  a  remote  and  contingent  in- 
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terest,  this  is,  we  think,  too  slight  a  circumstance  to  jostify  a 
departure  from  the  general  rale  of  constmction.  It  does  not 
afford  that  plain  evidence  of  an  intent  to  exclude  the  reveraion 
from  the  gift  of  the  residue  which  the  decisions  require.  The 
intention  of  the  testator  to  dispose  of  all  his  estate  is  not  left  to 
presumption  merely.  He  declares,  in  the  introductory  clauae 
of  the  will,  that  he  was  "  desirous  of  making  a  suitable  and 
proper  disposition  of  such  worldly  estate  as  I  may  leave  behind 
me."  His  intention  to  exclude  the  heir  from  any  participa- 
tion in  his  estate,  except  such  part  as  his  wife  in  her  discretioD 
might  appoint,  is  also  inferable  from  the  will.  While  these 
circumstances  are  not  decisive  against  the  claim  of  the  heir,  ai 
the  heir  takes,  even  against  the  intention  of  a  testator,  unleei 
there  is  a  valid  gift  of  the  estate  to  others,  they  are  neverthe- 
less entitled  to  some  weight  in  construing  a  residuary  dause; 
and  when  the  meaning  is  obscure,  they  afford  a  clue  to  the  in- 
terpretation. 

The  final  point  is  not  tenable.  The  rule  that  if  the  gift  of 
a  share  or  interest  to  one  of  several  residuary  legatees  or  devi- 
sees fails,  the  share  of  the  residue  itself  so  failing  does  not  go 
in  augmentation  of  the  residue  to  the  other  residuary  l^;atees 
or  devisees,  but  descends  to  the  heir^t-law  or  next  of  kin  of 
the  testator,  is  founded  upon  a  construction  of  the  meaning  of 
residue,  which  unexplained  means  that  of  which  no  effectual 
disposition  is  made  other  than  by  the  residuary  clause.  {Shrymr 
aher  v.  NorthcoU,  1  Swanst.  566.)  But  this  rule  has  no  appli- 
cation to  the  will  in  question,  because  the  intention  of  the  tes- 
tator, indicated  by  the  language  of  the  sixth  clause,  was  to  vest 
the  alternative  fee  in  the  lands  devised  by  the  seventh  clause, 
in  the  appointees  of  the  wife  or  her  heirs,  in  the  event  of  a 
failure  of  issue  of  the  life  tenants.  The  learned  and  elaborate 
opinion  at  the  Special  Term  renders  a  more  extended 
sion  here  unnecessary. 

The  judgment  should  be  affirmed. 

All  concur. 

Judgment  affirmed. 
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Lowell  vs.  Estate  of  Fbbngh. 

[64  yenDontJ98.] 

BrnDBNDS  ON  NOTE  ALLOWED  AGAINST  STTKETT'b  ESTATE  AFTEB 

PAYMENTS  ON  AOOOUNT  BY  PBINOIPAL. 

Vhoi  a  note  is  allowed  by  the  cominisrioners  against  the  insolveot  estate  of  a  de- 
eeaaed  snrety,  and  afterwards  a  diyldend  is  paid  on  the  note  by  the  trustees  of 
the  iDsolyent  principals,  who  have  assigned,  in  the  final  distribution  of  snoh 
tnrety's  estate  by  the  Probate  Coort,  the  owner  of  the  note  is  entitled  to  a 
ditidend  only  on  ihs  balance,  and  not  on  the  amount  so  allowed. 

Heard  at  the  March  Term,  1881,  Essex  county.  Appeal 
from  the  Probate  Court,  and  the  decree  of  that  court  was  af- 
firmed. 

The  facts  appear  in  the  opinion. 

Frye^  Cotton  dk  White  and  Oasian  Rayy  for  the  plaintiffs. 

Pdandy  for  the  defendant. 

ItoYOB,  Ch.  J.  N.  W.  French  in  his  lifetime  signed  or  be- 
came liable  upon  the  notes  which  were  allowed  by  the  commis- 
ooners  upon  his  estate  as  surety  for  the  French  Brothers. 
After  the  allowance,  the  French  Brothers,  who  were  principals 
Qpon  said  notes,  made  payments  to  the  appellants,  which  were 
indorsed  upon  said  notes.  French  Brothers  became  insolvent 
after  said  allowance  was  made;  and  made  an  assignment  in 
Maine,  and  the  payments  made  to  the  appellants,  were  made  by 
the  trustees  under  said  assignment.  N.  W.  French's  estate  was 
insolvent ;  and  in  the  decree  of  distribution  made  by  the  Pro- 
^te  Court  the  payments,  so  made  to  the  appellants,  were  de- 
cocted from  the  allowances  made  by  the  commissioners ;  and 
the  amounts  remaining  due  were  taken  as  the  basis  upon  which 
the  dividend  was  made.  An  appeal  was  taken  from  the  decree 
^  made,  the  appellants  claiming  that  a  dividend  should  have 
^en  decreed  to  them  upon  their  claims  as  allowed  by  the  com- 
"^oners.    It  was  the  primary  duty  of  the  French  Brothers 
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to  have  paid  the  notes,  and  thus  relieve  the  snretj  and  his 
tate  from  all  liability  ;  and  it  is  admitted  that  if  the  payments 
had  been  made  before  the  notes  were  presented  for  allowance, 
only  snch  sum  coald  have  been  allowed  as  appeared  to  be  due. 
In  the  distribution  of  an  insolvent  estate  we  see  no  reason  whj 
a  payment  made  by  the  principal  after  the  allowance  should  not 
be  treated  in  the  same  way  that  it  would  have  been  if  made 
before.    In  both  cases  the  payment  reduces  the  liability  of  the 
estate.    While  it  is  true  that  the  payees  had  the  right  to  regard 
the  surety  as  a  principal,  and  to  enforce  his  liability  as  a  prin- 
cipal uDtil  they  had  obtained  full  satisfaction,  yet,  where  there 
is  only  a  limited  fuud  from  which  to  obtain  satis&ction,  and 
the  question  is  made  how  that  fund  shall  be  distributed,  cred- 
itors, whose  claims  are  equal  in  right  are  entitled  to  share 
equally  in  such  distribution.     Our  statute  upon  the  subject  of 
the  distribution  of  insolvent  estates  requires  that  that  rule  shall 
be  observed.    If  the  rule  claimed  by  the  appellants  should  be 
adopted,  no  such  equality  could  be  preserved ;  and  creditors 
might  obtain  dividends  upon  claims  that  the  estate  was  not 
liable  for,  thus  being  preferred  to  other  creditors  whose  claims 
against  the  estate  were  unquestioned.    This  would  be  in  conflict 
with  all  the  statutory  provisions  pertaining  to  the  settlement 
and  distribution  of  insolvent  estates.    The  payment  made  to  the 
First  National  Bank  of  St.  Jobnsbury,  and  which  was  deducted 
from  the  allowance  before  a  dividend  was  decreed  to  it,  was 
made  from  the  funds  of  the  principals,  so  that  its  case  is,  in 
principle,  like  the  cases  of  the  other  appellants.    In  In  re  Hew- 
ardy  Cole  <&  Co.,  a  well-considered  case  decided  in  the  IT.  S. 
District  Court,  4  Nat.  Bank.  Beg.,  it  was  held  that  where  the 
holders  of  notes,  after  they  bad  proved  the  full  amount  of  their 
claims  against  the  bankrupt  estates  of  the  indorsee,  received 
part  payment  from  the  makers,  they  were  entitled  to  diyidends 
only  on  the  amount  due  when  the  dividends  were  declared. 
There  was  no  error.in  the  judgment  of  the  County  Court, 
and  it  is  affirmed,  and  ordered  to  be  certified  back  to  the 
Probate  Court. 
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Dill  vs.  Wisneb. 

[88  New  York,  168.] 

XcnON   TO    OONBTBUB   WILL. — ^ExECUTOB   TO    ICAINTAIN   MUST   BE 

TBUBTEE. — TbUST  OB  LIEN. 

An  exeevtor  cannot  maintain  an  action  for  the  conBtrnction  of  a  clanse  of  a  wiU 
dspodng  of  real  estate,  unleea  he  is  invested  with  a  tmst  under  the  will  in  ref- 
erence to  the  subject-matter  of  the  derise. 

A  dcTise  by  testatrix  of  all  her  real  estate,  charging  the  same  with  the  payment 
of  all  "just  debts,  funeral  and  testamentary  expenses,  and  all  the  pecuniary 
legaciea,"  creates  no  tmst,  but  only  a  lien  for  the  payment  of  debtsw 

Appeal  from  a  judgment  of  the  General  Term  of  the  Su- 
preme Court  reversing  a  judgment  at  Special  Term  and  dismiss- 
ing  plaintifPs  complaint 

This  action  was  brought  by  plaintiff,  as  executor  of  the  will 
of  Bachel  J.  Miller,  deceased,  and  individually  to  obtain  con- 
struction of  the  said  will,  and  declaring  the  rights  of  legatees, 
and  the  duty  of  plaintiff  under  it. 

The  will  in  question,  after  various  legacies  and  specific  be- 
qiaests,  and  a  bequest  of  all  the  residue  of  the  personal  proper- 
ty of  the  testator,  devised  all  of  his  real  estate  to  the  plaintiff 
and  Matthew  J.  Dill  in  equal  shares  with  this  proviso,  ^'  charged, 
however,  with  the  payment  of  all  my  just  debts,  funeral  and 
testamentary  expenses,  and  all  the  pecuniary  legacies  by  me 
herein  given  and  bequeathed."  Plaintiff  and  another  were 
named  as  executors,  but  plaintiff  alone  qualified. 

The  court  found  that  the  devisees  refused  to  take  the  real 
estate  under  the  devise,  renounced  all  claim  thereto  and  by  deed 
poll  duly  executed  and  recorded  released  the  same  to  the  heirs 
at  law.  Most  of  the  personal  property  specifically  bequeathed 
was  delivered  to  the  legatees,  and  the  court  found  that  the 
execntor  had  no  funds  in  his  hands  to  pay  debts,  testamentary 
expenses  or  legacies,  and  that  the  only  property  remaining  was 
a  farm  of  which  the  testatrix  died  seized,  and  a  small  amount 
of  personal  property  specifically  bequeathed  but  not  delivered 
to  the  legatees. 
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Charles  H.  Winfidd^  for  appellant. 

D.  M.  De  Witty  for  respondent. 

Miller,  J.  The  tefitatriz  by  her  will  deyised  all  her  red 
estate  to  persons  therein  named,  and  charged  the  same  with  the 
payment  of  all  jnst  debts  and  funeral  and  testamentary  expen- 
ses, and  all  the  legacies  previously  given  and  bequeath^.  This 
devise,  we  think,  did  not  create  a  trust  in  the  executors  which 
authorized  the  bringing  of  an  action  for  the  constniction  of 
the  will  and  for  directions  and  instructions  as  to  the  same. 
There  are  no  words  of  trust  in  the  will  or  power  to  execute  t 
conveyance  or  to  sell,  and  no  directions  or  authority  conferred 
upon  the  executors  to  distribute  moneys  realized  upon  a  sale 
in  payment  of  debts  or  legacies.  It  is  plain  in  its  terms  and 
free  from  ambiguity,  and  although  it  imposes  a  lien  or  incam* 
brance  upon  the  lands  for  the  payment  of  the  debts,  it  creates 
no  trust.  No  express  power  being, given  to  the  executors  to 
sell  under  our  system  of  administering  the  property  of  dece- 
dents for  the  payment  of  creditors,  no  such  power  can  be  im- 
plied from  the  mere  charge  of  the  debts  and  legacies  upon  the 
lands  devised.  {In  re  Fox^  52  N.  Y.  530,  536.)  We  have  ex- 
amined the  authorities  cited  by  the  learned  counsel  of  the  ap- 
pellant  to  sustain  the  position  that  the  charge  created  a  trust, 
and  that  the  executor  whose  duty  it  is  to  pay  the  debts  will  be 
regarded  in  equity  as  a  trustee,  and  the  beneficiaries  as  crediton 
and  legatees,  as  ceePuia  que  tmst^  and  none  of  them  hold  that^ 
under  circumstances  like  those  which  are  here  presented,  a 
trust  is  created  in  the  executor.  It  is  no  doubt  true,  that  when 
lands  are  charged  in  a  devise  with  the  payment  of  debts  they 
may  be  made  available  for  that  purpose,  but  with  this  the  ex- 
ecutor has  nothing  to  do  unless  anthority  is  conferred  upoQ 
him,  and  it  is  for  the  creditor  to  take  steps  to  enforce  such  a 
lien.  When  the  debts  are  made  a  charge  upon  land,  even  the 
surrogate  has  no  power  to  order  a  sale  until  the  creditor  has 
exhausted  his  remedy  under  the  charge.  (2  R.  S.  102,  §  U; 
Code,  §  2749.)  The  learned  counsel  for  the  appellant  claims 
that  the  land  must  be  regarded,  as  money,  as  oonBtituting  ft 
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fond  for  the  payment  of  debts  and  legacies  charged  upon  it^ 
ind  is  denominated  equitable  assets  in  the  hands  of  the  ex- 
ecQtor  for  soch  payment.  This  is  nndonbtedlj  the  rule  when 
the  land  is  placed  under  the  control  of  the  execntor  who  has 
power  to  sell  the  same  and  distribute  the  proceeds,  bnt  no  snch 
caae  is  here  presented,  and  none  of  the  cases  cited  to  sustain 
this  proposition  are  analogous. 

The  position  taken  that  it  makes  no  difference  whether 
the  devise  directs  the  sale  of  real  estate  for  the  payment  of 
debts,  or  only  charges  the  real  estate  therewith,  is  also  unten- 
able.   We  have  also  carefully  examined  the  authorities  dted 
in  this  connection,  and  are  unable  to  find  that  any  of  them 
uphold  the  doctrine  contended  for.    In  all  the  cases  where 
the  execntor  is  vested  with  any  such  power,  trustees  wha 
are  named  in  the  will  are  invested  with  authority,  or  it  is 
fairly  to  be  implied  from  the  language  employed  that  it  waa 
intended  to  create  a  trust  in  the  executor,  and  no  case  is  cited 
where  the  charge  is  made  upon  the  land,  and  there  is  an  abso- 
lute devise  of  the  same  to  a  devisee  which  sanctions  any  such 
rale.    In  some  of  the  cases  language  is  employed  which  ren- 
ders the  devise  of  no  avail  without  such  an  implication,  or 
leaves  it  as  a  matter  fairly  to  be  inferred  that  such  was  the 
intention,  but  none  of  them  involved  the  precise  question  now 
conddered.    It  should  also  be  noticed  that  many  of  the  an* 
thorities  cited  refer  to  the  rights  of  purchasers  upon  sales; 
bat  not  one  of  them  presents  the  case  of  a  naked  devise  as  in 
the  case  at  bar,  with  no  accompanying  words  which  lead  to  the 
conclusion  that  the  executor  was  vested  with  any  such  power. 
The  nearest  approach  to  the  position  contended  for  will  be 
found  in  2  Perry  on  Trusts  (§  803),  where  it  is  laid  down.     "  In 
Doe  V.  Hughes  the  court  held  that  a  charge  had  no  operation 
in  law,  but  must  be  enforced  in  equity,  from  which  it  follows 
that  the  executors  could  not  sell  without  a  license  or  decree  of 
the  court.     This  case  has  been  much  criticised,  on  the  ground 
that  where  a  direction  to  sell  and  make  payments  is  given,  but 
^0  person  is  named,  the  executors  have  the  power  to  sell  by 
iniplication ;  and  so  it  is  thought  that  where  there  are  charges 
^pon  real  estate  there  is  an  implied  power  of  sale  in  the  ex- 
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editors.  Mr.  Lewin  thinks  that  Doe  v.  Hughes  was  a  sonnd 
decision  upon  the  legal  question,  but  that  the  executors  have 
an  equitable  power  of  sale,  and  the  holders  ol  the  legal  title  are 
trustees  for  them,"  and  numerous  cases  are  cited  in  the  notes 
to  the  text  quoted.  It  will  be  seen  that  the  concluding  portion 
of  the  citation  lays  down  the  doctrine  as  stated  by  Mr.  Lewin 
in  his  work  on  Trusts ;  that  the  holders  of  the  legal  title  are 
trustees  for  the  executors.  Some  of  the  authorities  last  re- 
ferred to  are  cited  In  the  Matter  of  Fox  (atipra),  and  it  is  there 
said,  by  Andrews,  J!,  that  Sugden  on  Vendors  speaks  of  these 
latter  decisions,  which  are  in  conflict  with  Doe  v.  Hugheey  "as 
contrary  to  the  received  opinion,  and  the  law  upon  the  point 
has  since  been  settled  by  statute." 

I  have  not  deemed  it  necessary  to  discuss  in  detail  the  na- 
merous  cases  which  are  cited  by  the  appellant's  counsel.  They 
involve  a  wide  field  of  investigation  as  to  the  effect  of  a  chai^ 
upon  land  for  the  payment  of  debts  and  legacies,  and  as  to  the 
trust,  if  any,  created  thereby,  as  well  as  the  authority  of  an  ex- 
ecutor in  such  a  case,  and  it  is  sufficient  to  say  that  the  concla- 
sion  is  inevitable,  after  a  full  consideration  of  the  authorities, 
that  no  trust  was  in  the  executor  under  the  devise  in  question, 
nor  had  the  executor  any  authority  to  convey  the  equitable  title 
while  the  legal  title  vested  in  the  heir-at-law. 

The  right  of  an  executor  to  commence  an  action  for  the  con- 
struction of  a  will  of  real  estate  depends  entirely  upon  the  ques- 
tion whether  he  is  invested  with  a  trust  under  the  will  in  ref- 
erence to  the  subject-matter  of  the  devise,  and  it  is  only  in  such 
cases  that  a  court  of  equity,  on  the  assumption  of  its  right  of 
supervision  over  trusts  and  trustees,  will  assume  jurisdiction. 
{Poet  V.  Hovevy  33  N.  Y.  693 ;  Bowers  v.  Smith,  10  Paige, 
193,  200 ;  Chipman  v.  Montgomery,  63  N.  Y.  221 ;  Monarque 
V.  MoTiarqne,  80  Id.  320,  325 ;  Bailey  v.  Briggs,  66  Id.  407, 
413.)  In  the  last  case  cited  it  is  said,  by  Folger,  J.,  ^*  It  is 
when  the  court  is  moved  in  behalf  of  an  executor,  trustee  or 
cestui  que  trust,  and  to  insure  a  correct  administration  of  the 
power  conferred  by  a  will,  that  jurisdiction  is  had  to  give  a 
construction  to  a  doubtful  or  disputed  clause  in  a  will.  The 
jurisdiction  is  incidental  to  that  over  trusts."    As  we  hare 
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seen,  the  cas9  at  bar  is  not  within  the  mle  laid  down.  The 
executor  here  had  no  interest  whatever  in  the  real  estate, 
and  no  duty  devolved  upon  him  in  relation  to  the  same.  Nor 
did  the  refusal  of  the  devisees  to  accept  the  devise  in  the  will 
or  their  renunciation  impose  upon  him  any  trust.  By  accept- 
ing the  devise  the  devisee  would  become  liable  at  least  to  a 
certain  extent  for  the  debts  and  legacies  chargeable  upon  tlie 
land.  {Gridley  v.  Oridley,  24  N.  T.  130,  135 ;  McLachlan 
V.  McLaehlcm,  9  Paige,  634 ;  Kdsey  v.  Western,  2  N.  Y.  600  ; 
Harris  v.  Fly,  7  Paige,  421.)  And  by  the  renunciation  of 
the  devisee  no  trust  was  imposed  upon  the  executor  which  did 
not  exist  under  the  will,  and  he  has  nothing  to  do  with  the 
land,  and  had  no  right  to  the  use,  occupation  or  rents  arising 
from  the  same.  {Tole  v.  Hardy,  6  Cow.  833,  339.)  It  de- 
scended to  the  heir-at-law,  and  was  chargeable  in  equity  with 
the  payment  of  debts  and  legacies.  {Birdsall  v.  Hewlett^  1 
Paige,  32 ;  Jarnes  v.  James,  4  Id.  116 ;  4  Kent's  Com.  433 ; 
Will.  Eq.  Juris.  489.)  Whether  the  charge  was  in  aid  or  in 
exoneration  of  the  personal  estate  cannot  affect  the  position  or 
anthority  of  the  executor.  And  while  the  personal  estate 
might  be  first  liable  as  to  the  creditor,  he  still  had  a  remedy 
under  the  charge. 

The  executor  having  no  status  as  a  trustee,  or  under  a 
power  in  trust,  as  we  have  seen,  to  bring  the  action,  there  is 
no  ground  upon  which  the  suit  can  be  maintained,  unless  it 
may  be  done  for  the  reason  that  the  executor  having  incurred 
testamentary  expenses,  he  had  a  lien  upon  the  real  estate  for 
the  same,  and  is  entitled  to  bring  an  action  to  enforce  such 
fien.  If  the  executor's  account  had  been  adjusted,  and  a  de- 
cree of  the  surrogate  had  adjudged  the  amount  due  him,  and 
upon  demand  the  heir-at-law  had  refused  to  pay  the  same,  the 
action  might  lie  to  enforce  such  a  claim.  But  no  such  case  is 
stated  in  the  complaint,  and  there  is  no  proof  of  any  neglect  or 
refusal  of  the  heir-at-law  to  discharge  the  charge  on  the  land 
in  this  respect. 

As  the  action  cannot  be  maintained  it  is  not  necessary  to 
consider  whether  a  marshaling  of  assets  can  be  made.    Nor 
are  we  called  upon  to  determine  whether  the  charge  on  the 
Vol.  n.—SS 
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land  id  iu  exoneration  or  in  aid  of  the  personal  property  as  well 
as  some  other  question  raised,  as  the  total  amount  of  debts  and 
legacies  as  shown  exceed  the  value  of  the  land,  as  both  real  and 
personal  estate  will  most  probably  be  needed  to  pay  the  same 
with  the  funeral  and  testamentary  expenses,  and  it  ia  not  veiy 
material  whether  the  real  estate  is  first  chargeable,  or  whether 
it  is  in  aid  of  the  personal  property.  It  is  insisted  by  the 
counsel  for  one  of  the  legatees,  who  is  a  defendant  in  the 
action,  that  the  right  to  a  sale  does  not  rest  upon  the  exist- 
ence of  any  trust  or  power  in  the  executor,  but  upon  the  ex- 
istence of  liens  upon  the  land  enforceable  in  equity.  Although 
as  a  legatee  she  might  enforce  her  rights  by  an  action,  it  is  diffi- 
cult to  see  how  it  can  be  done  in  this  action  which  is  brought 
by  the  executor,  and  upon  entirely  a  different  theory.  Even 
if  the  defendant  might  aid  the  plaintiff's  case  on  the  ground 
claimed,  inasmuch  as  the  plaintiff,  as  already  stated,  cannot 
maintain  his  action  to  obtain  payment  9f  his  testamentary  ex- 
penses on  that  ground,  because  he  has  never  demanded  pay- 
ment of  the  same,  it  is  not  apparent  how  he  can  be  aided  by 
the  defendant,  who  stands  in  no  better  position.  In  regard  to 
the  question  of  costs,  the  plaintiff  sued  as  executor  and  individ- 
ually, and  it  does  not  appear  that  they  were  imposed  upon  him 
herein  individually  by  reason  of  any  mismanagement  of  bad 
faith.  Be  that  as  it  may,  however,  in  an  equitable  action  it  is 
entirely  discretionary  with  the  General  Term  to  determine  as 
to  its  costs,  and  with  that  discretion  as  a  general  rule  this  court 
will  not  interfere.  {Herringtan  v.  Bobef'Uony  71  N.  Y.  280 ; 
Brundage  v.  Brundage^  60  Id.  552.) 

The  judgment  appealed  from  should  be  affirmed. 

All  concur,  except  Tbaot,  J.,  absent. 

Judgment  affirmed. 
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Bbad  v8.  Oathbb's  Administrator. 

[16  West  Virginia,  268.] 

When  legacy  ohargb  on  land. 

Whether  legacies  are  a  charge  opon  real  estate  devised  is  a  question  of  intention 
upon  the  part  of  the  testator. 

Where  the  testator  gives  legacies  without  directing  who  shall  pay  the  same,  or 
out  of  what  fund  they  shall  he  paid,  the  personal  estate  heing  the  primary  fond 
for  the  payment  of  legacies,  the  legal  presumption  is,  that  he  intended  they 
should  he  paid  out  of  liis  personal  estate  only,  and  if  that  is  not  sufficient  the 
legacies  fiuL 

Even  where  the  testator  uses  introductory  words,  which  would  raise  by  implica- 
Uon  a  charge  upon  the  real  estate,  that  implication  is  rebutted  where  he 
disposes  of  his  personal  estate  in  the  form  of  a  residue  after  the  gift  of 
legacies. 

Appeal  from  and  supersedeas  to  a  decree  of  the  Circuit 
Court  of  the  connty  of  Taylor,  rendered  on  the  10th  day  of 
September,  1878,  in  a  cause  in  said  court  then  pending,  wherein 
John  B.  Bead  and  others  were  plaintiffs,  and  Thomas  Cather's 
administrator  and  others  were  defendants,  allowed  upon  the 
petition  of  the  plaintiffs. 

JV,  Ooff^  Jr.  and  Edwin  MaxweUj  for  appellants. 

Martin  dk  Woods,  for  appellee. 

Paiton,  J.  Thomas  Cather  died  1865,  leaving  a  will,  which 
16  as  follows,  to  wit : 

"  I,  Thomas  Cather,  of  the  county  of  Taylor,  and  State  of 
West  Yirginia,  do  therefore  make,  ordain,  publish  and  declare 
this  to  be  my  last  will  and  testament — that  is  to  say  : 

"  First  After  all  my  lawful  debts  are  paid,  the  remainder  or 
residue  of  my  estate,  real  and  personal,  I  give,  bequeath  and 
,  dispose  of  as  follows,  to  wit :  To  my  wife,  Barbara,  her  inter- 
est and  support  upon  the  home-farm.  To  my  daughter,  Emily 
Bead,  two  thousand  dollars,  to  be  paid  in  four  equal  annual 
payments,  the  first  payment  fifteen  months  after  my  decease ; 
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and  to  mj  grandson,  Guy  B.  C.  Read,  one  thousand  dollars,  to 
be  paid  in  two  equal  annual  payments,  the  first  within  one  year 
after  Emily's  last  payment  is  due.  To  my  son,  Flavias  Jo- 
sephns,  all  the  land  I  own  on  the  north  side  of  a  line  (the  S. 
Lowe  land  of  twenty-two  acres  included)  running  from  a 
white  oak  comer  to  lands  of  Moses  Hustead,  standing  near  to 
and  south  of  the  site  of  an  old  still-house,  known  as  Francis 
Coplin's,  running  thence  south  eighty-seven  (87)  east  sixty  (60) 
poles  to  a  white  oak;  thence  north  fifty  (50)  east  thirty-six 
(36)  poles  to  F.  Coplin's  comer ;  thence  north  with  said  Cop- 
lin's  lines  2.25  or  30  a.  To  my  son,  Fabricius  Augustus,  all 
the  residue  of  my  lands  in  Taylor  and  Upshur  counties.  My 
personal  property  to  be  equally  divided  between  my  three 
children,  Emily,  Flavins  J.  and  Fabricius  Augustus,  or  their 
heirs;  &c.  I  likewise  make,  constitute  and  appoint  my  son, 
Fabricius  Augustus,  to  be  executor  of  this  my  last  will  and 
testament,  hereby  revoking  all  former  wills." 

Emily  Bead  and  her  husband,  and  Guy  B.  C.  Bead  brought 
suit  in  the  Circuit  Court  of  Taylor  county,  against  F.  A.  Gather, 
as  executor  and  in  his  own  right,  and  A.  J.  McDonald  and 
James  Bumsides,  Jr.,  who  were  purchasers  from  F.  A.  Gather 
of  the  land  devised  to  him  in  said  will,  allying  an  insuffi- 
ciency of  assets  to  pay  the  debts  and  legacies,  and  seeking  to 
charge  the  real  estate  in  the  hands  of  the  purchasers,  McDon- 
ald and  Bumsides,  with  the  payment  of  the  legacies.  The 
court  below  dismissed  complainants'  bill ;  and  they  have  ap- 
pealed to  this  court. 

The  only  question,  which  arises  upon  the  record,  is,  whether 
the  lands  devised  to  F.  A.  Gather  in  said  will  are  charged  with 
the  payment  of  the  legacies  to  Emily  Bead  and  Guy  R  C. 
Bead. 

Whether  a  legacy  is  a  charge  upon  the  real  estate  devised 
in  a  will  is  a  question  of  intention  upon  the  part  of  the  testa- 
tor. According  to  the  English  rule  that  intention  is  to  be 
derived  exclusively  from  the  provisions  of  the  will ;  and  parol 
evidence  is  inadmissible  to  aid  in  ascertaining  that  intention. 
1  Bop.  Leg.  461  (576, 4th  ed.);  Parker  v.  FeamUy^  2  Sim.  and 
Stu.  592.    In  Virginia  the  mle  is  not  so  strict;  and  parol 
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evidence  is  admiesible.  Downman  v.  Rust^  6  Rand.  687; 
Clark  V.  JSucky  1  Leigh,  490 ;  Trent  v.  Trenfa  E^r,  Gilm.  174. 
Chancellor  Kent  thuB  BtatcB  the  law  :  That  the  real  estate  will 
not  be  charged  with  the  payment  of  legacies,  nnless  the 
intention  of  the  testator  to  that  effect  is  expressly  declared,  or 
clearly  to  be  inferred  from  the  language  and  disposition  of  the 
will ;  and  that  it  was  not  sufficient,  that  debts  or  legacies  are 
directed  to  be  paid,  that  alone  does  not  create  the  charge ;  but 
they  mnst  be  directed  to  be  first  or  previously  paid,  or  the 
devise  declared  to  be  made  after  they  are  paid.  Lupton  y, 
Lupton,  2  Johns.  Chy.  614. 

Whether  parol  evidence  is  ordinarily  admissible  or  not, 
in  this  case  none  is  offered  ;  and  the  intention  of  the  testator  is 
to  be  derived  from  the  terms  of  the  wOl  itself.  There  is  no 
express  charge  of  the  real  estate  with  the  payment  of  legacies, 
and  the  only  question  is :  Does  a  charge  npon  the  real  estate 
arise  by  implication !  What  words  are  sufficient  to  create  a 
charge  by  implication  has  been  the  subject  of  much  discussion 
in  the  adjudicated  cases.  It  has  been  held,  that  where  the  land 
is  devised  '^  after  debts  and  legacies  paid  ^  and  ^^  1  will  and  de- 
vise that  all  my  debts,  legacies  and  funeral  expenses  shall  be 
paid  and  satisfied  in  the  first  place ;  Item,  I  give  and  devise," 
<bc.,  are  sufficient  words  to  create  a  charge  upon  the  realty 
(1  Bop.  Leg.  672-3)  ;  also,  where  a  testator  gives  the  residue  of 
his  estate  real  and  personal  ^'  not  herein  before  disposed  of," 
and  '*  all  the  rest,  residue  and  remainder  of  his  real  and  per- 
sonal estate,"  and  ^'  all  the  rest  and  residue  of  his  goods  and 
chattels  and  estate;"    2  Lomax's  Ex'ors,  167  (87). 

The  counsel  for  appellants  have  cited  only  three  cases  in 
support  of  the  position,  that  by  the  will  of  Thomas  Gather  the 
land  is  charged  by  implication  with  the  payment  of  the  lega- 
cies, viz.:  Cole  v.  Turnery  4  Euss.  376 ;  Morehouse  v.  Soaife^ 
2  Myl.  &  Or.  695,  and  Downrrum  v.  Busty  6  Band.  587.  In 
the  first  of  those  cases,  after  a  gift  of  legacies,  the  testator  de- 
vised "  all  the  rest,  residue  and  remainder  of  his  freehold,  copy- 
hold and  lease-hold  estates ; "  in  the  second,  the  testator  de- 
vised ^'  all  the  rest  and  residue  of  his  estate,  both  real  and  per- 
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sonal ; "  and  in  the  third,  the  testator  devised  ^'  all  the  rest  of 
her  estate  real  and  personal  in  fee  simple." 

In  the  present  case  it  is  not  pretended  that  there  are  anj 
words  indicative  of  an  intention  on  the  part  of  Thomas  Gather 
to  charge  the  real  estate  by  implication,  except  the  words : 
*^  To  my  son,  Fabricins  Augustus,  all  the  residue  of  my  lands 
in  Taylor  and  Upshur  counties."    This  is  a  specific  devise  of 
those  lands  to  Fabricius  Augustus.    The  testator  had  just  be- 
fore made  a  specific  devise  of  lands  to  another  son,  which  he 
particularly  identifies  by  detailing  bow  the  line  is  to  be  run, 
and  then  gives  the  residue  of  his  land  in  Taylor  and  Upshur 
counties  to  this  devisee.    It  was  not  a  devise  of  the  residue  of 
his  estate  real  and  personal,  but  only  the  residue  of  his  land  in 
those  two  counties,  after  a  portion  of  it  had  .been  devised  to 
another  son.    The  fact,  that  the  devisee  was  also  the  executor, 
is  relied  upon  by  counsel,  as  evidence  of  an  intent  to  chaige 
the  real  estate.    Formerly  it  was  held  to  be  a  material  element 
in  arriving  at  the  intention,  that  the  executor  was  also  the  de- 
visee, and  was  directed  to  pay  the  legacies  as  executor,  or  to 
see  the  will  performed ;  but  it  is  now  held,  that  where  a  tes- 
tatrix directed  her  legacies  to  be  paid  by  her  executor,  to 
whom  she  afterwards  devised  all  her  real  estate,  and  the  resi- 
due of  her  personal  estate,  after  payment  of  debts  and  funeral 
expenses,  that  the  legacies  were  not  charged  on  the  real  estate. 
Parker  v.  FearnUyy  2  Sim.  and  Stu.  692.    The  vice-chancel- 
lor says:    '^I  cannot  infer,  that  the  legacies  were  to  be  so 
charged,  because  she  had  directed  her  legacies  should  be  paid 
by  her  executor,  for  by  law  pecuniary  legacies  are  to  be  paid 
by  him  ;  nor  because  she  has  made  her  executor  the  residuary 
legatee  of  her  personal  estate  after  payment  of  her  just  debts 
and  funeral  expenses,  without  mentioning  legacies,  for  pecuni- 
ary legacies  are  imposed  by  the  law  upon  the  residue  of  the 
personal  estate  after  the  payment  of  just  debts  and  funeral  ex- 
penses, and  the  omission  of  such  direction  in  the  will  is  imma- 
terial, unless  there  be  words  in  the  will  directly  affecting  the 
real  estate." 

Thomas  Gather  in  his  will  does  not  direct  who  is  to  pay 
the  legacies,  nor  out  of  what  fund  they  are  to  be  paid.    In 
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Harris  v.  Fly,  7  Paige^fl  Chy.  425,  the  chancellor  says :    "  The 
personal  estate  is  the  primary  fiind  for  the  payment  of  debts 
and  legacies.    If,  therefore,  a  testator  gives  a  legacy  without 
specifying  who  shall  pay  it,  or  out  of  what  fund  it  shall  be 
paid,  the  legal  presumption  is,  that  he  intended  it  should  be 
paid  out  of  his  personal  estate  only ;  and  if  that  is  not  suffi- 
cient, the  legacy  fails."    But  in  this  case  there  is  a  strong  cir- 
cumstance to  show  that  the  testator  did  not  intend  to  charge 
his  real  estate.    He  first  gives  the  legacies,  then  specifically 
devises  the  real  estate  and  then  says :    "  My  personal  property 
to  be  equally  divided  between  my  three  children,  Emily,  Fla- 
vins J.  and  Fabricius  Augustus,  or  their  heirs,  &c."    From  this 
provision  it  is  apparent,  that  the  testator  contemplated,  that 
after  the  payment  of  debts  and  legacies  there  would  be  a  resi- 
due of  personal  property,  which  he  gives  to  his  three  children, 
in  which  event  it  would  have  been  unnecessary  to  charge  the 
specified  devise  of  the  real  estate  with  the  pecuniary  legacies. 
Even  where  a  testator  uses  such  terms  in  a  part  of  his  will,  as 
would  imply  an  intention  on  his  part  to  charge  the  realty,  as 
where  he  says,  ^'  as  to  my  worldly  estate,  I  dispose  of  the  same 
after  legacies  paid,"  this  implication  is  rebutted,  where  it  ap- 
pears by  a  disposition  of  personal  estate  in  the  form  of  a  resi- 
due, that  the  testator  anticipated  a  surplus  of  personal  estate 
after  the  payment  of  legacies.     The  link  of  connection  be- 
tween the  introductory  words  and  the  devise  of  the  real  estate 
(which  existed  in  the  cases  where  the  charge  was  implied)  is 
incomplete  and  broken,  and  the  introductor}^  expressions  are 
quite  consistent  and  satisfied  by  imputing  to  the  testator  the 
intention  that  he  meant  his  legacies  to  be  discharged  out  of 
his  personal  property,  and  that  estate  only.      Oonseqnently 
there  is  no  foundation  for  a  court  of  equity  to  raise  a  charge 
upon  the  real  estate  in  aid  of  the  personal  fund  by  implication. 
Id  such  case,  the  intention  to  charge  the  land  implied  from  the 
introductory  words  is  repelled  by  the  contrary  implication 
arising  from  the  bequest  of  a  personal  residue,  which  the  tes- 
tator supposed  would  remain  after  satisfaction  of  the  legacies. 
2  P.  Wms.  188 ;  Eightley  v.  EighUey,  2  Ves.  jr.  328 ;  Keding 
V.  Browfiy  6  Ves.  jh  358 :  Chitty  v.  Chitty,  3  Vesey,  545. 
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In  the  will  of  Thomas  Gather  there  was  no  sach  intro- 
ductory expressions,  as  would  raise  a  charge  upon  the  realty 
by  implication ;  and  hence  the  disposition  of  the  personal  es- 
tate after  providing  for  legacies,  makes  a  much  stronger  case 
to  show  there  was  no  intention  upon  the  part  of  'the  testator 
to  charge  the  real  estate. 

I  see  nothing  in  the  will  of  Thomas  Gather  to  raise  a  charge 
by  implication  upon  the  real  estate,  for  the  payment  of  the 
legacies ;  and  I  am,  therefore,  of  opinion  to  a£Snn  the  decree 
of  the  court  below  dismissing  the  bill  of  complainants,  with 
costs  to  the  appellee,  James  Bumsides,  Jr.,  and  thirty  dollan 
damages. 

Decree  aflSrmed. 


SoQ  Hoyt  ▼.  Hoyt,  ante,  p.  818. 


WiLBOUBK  VS.  Shell. 

[69  Missifisippi,  206.] 

Effect  of  attempted  re-bxeoution  to  oorrbct  spblliho.— 

Proof  of  destroyed  will. 

If,  Id  order  to  correct  the  spelliDg  in  bis  holographic  will  and  make  it  more  leg- 
ible, the  testator  has  it  copied,  and  attempts  to  ezecate  the  copy,  which  prorei 
defectiye  from  want  of  sufficient  attestation,  the  ori^nal,  although  destroyed 
by  him,  should  be  admitted  to  probate. 

The  contents  of  the  will  may  be  proved  by  the  copy  after  it  is  shown  to  be  se- 
curate ;  and  the  testator's  attempted  execution  and  his  preserration  of  the  copy 
is  such  evidence  that  the  original,  which  was  complete  and  not  provistooal, 
was  his  will,  that,  with  his  declaration  to  that  effect,  the  testimony  of  the  copy- 
ist, who  is  disinterested  and  credible,  and  corroborating  circumstances,  it  will 
justify  the  probate. 

Appeal  from  the  Chancery  Court  of  Panola  county. 
Two  sons  of  Elijah  Wilboum,  the  appellants,  who  were  the 
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devisees  of  all  his  land,  petitioned  for  the  probate  of  the  holo- 
graphic will  mentioned  in  the  opinion,  and  citations  issued  for 
the  other  heirs.  The  appellees  answered,  and,  npon  the  evi- 
dence at  the  final  hearing,  the  chancellor  decreed  that  the  in- 
strament  attested  by  J.  F.  Hobgood  and  another  witness  was 
the  tme  will,  and  dismissed  this  petition. 

Z.  C.  Bdlch^  and  Taylor  dk  KyU^  for  the  appellants. 

HM  <&  JSoothe,  for  the  appellees. 

Coopxs,  J.  The  questions  npon  the  decision  of  which  this 
cause  must  turn  are  three :  First,  Was  the  paper  presented 
by  Wilboum  to  Hobgood,  in  the  year  1877,  for  the  purpose  of 
having  a  copy  thereof  made,  his  holographic  will  ?  Second, 
Are  the  contents  of  said  instrument  sufficiently  proved  to  en- 
title it  to  probate  ?  Third,  If  this  paper  was  the  will  of  Wil- 
boum, and  its  contents  have  been  sufficiently  proved,  was  it 
subeequently  destroyed  by  him,  animorevoccmdi  absolutely,  or 
was  it  a  case  of  conditional  relative  revocation  ?  We  shall  be 
aided  in  a  solution  of  the  first  question  by  considering  first  the 
inquiry  secondly  above  noted ;  for,  if  it  be  true  that  the  con- 
tents of  the  paper  have  been  sufficiently  proved,. we  are  at  lib- 
erty to  consider  its  provisions,  for  the  purpose  of  discovering 
the  intentions  of  the  testator  in  executing  the  instrument,  and 
also  in  his  subsequent  execution  of  the  second  writing  and  his 
destruction  of  the  first. 

In  determining  this  question  we  experience  little  difficulty, 
for  the  witness  who  testified  as  to  the  contents  of  the  instru- 
ment is  wholly  disinterested,  and  not  only  had  the  best  means 
of  knowing  the  facts  to  which  he  testified,  but  is  supported 
by  the  undisputed  fact  that  the.  decedent  attempted  to  execute 
as  his  will  a  paper  which  he  at  least  considered  as  containing 
the  identical  provisions  found  in  the  first.  The  decedent 
brought  to  the  witness  Hobgood  the  original,  for  the  purpose 
of  getting  him  to  make  a  legible  and  correctly  spelled  copy, 
and  immediately  attempted  to  execute  the  copy  so  made  as 
his  will,  and  as  a  copy  of  the  original.    This  act  of  the  de- 
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cedent,  if  not  a  declaration  by  him  of  the  fact  that  the  one 
paper  was  a  copy  of  the  other,  is  strongly  corroborative  of  the 
testimony  of  the  witness ;  for  we  cannot  presume  that  a  person 
intent  on  the  execution  of  so  important  an  instrument  would, 
with  both  papers  in  his  hands,  peglect  to  inform  himself  of 
the  correctness  of  the  one  which  he  expected  should  carry  into 
effect  his  testamentary  wishes  as  expressed  in  the  other.  It 
would,  in  most  cases,  be  impossible  to  prove  the  contents  of 
lost  instruments,  if  the  evidence  in  this  case  should  be  held 
insuflScient.  The  identity  of  the  copy  is  fixed  beyond  dispute ; 
the  circumstances  under  which  it  was  written  su^^t  that 
care  was  taken  in  its  preparation ;  it  was  immediately  acted 
upon  by  the  person  principally  interested  as  a  correct  copy ; 
and  its  accuracy  is  attested  by  the  testimony  of  a  wholly  dis- 
interested and  intelligent  witness.  The  evidence  leaves  in 
our  minds  no  doubt  that  the  original  was  written  by  the  testa- 
tor (as  he  declared  to  the  witness  it  was),  that  it  was  sub- 
scribed by  him,  and  that  the  copy  made  by  the  witness  was  a 
correct  copy  of  the  same. 

Was  this  original  paper  the  will  of  the  said  Wilbouml 
That  it  was,  we  think  is  clearly  shown  by  the  facts  that  the 
paper  was  declared  by  the  testator,  in  his  conversation  with 
the  witness,  to  be  his  will ;  that  it  was  in  form  a  completed 
instrument,  evidencing  a  determinate,  definite  purpose  on  the 
part  of  the  maker,  and  not  in  form  preliminary  or  provisional ; 
that  it  was  preserved  by  the  writer  from  November,  1876,  to 
some  time  in  the  autumn  of  1877  (a  care  which  would  hardlj 
be  given  to  a  mere  memorandum  of  such  simple  provisions  as 
are  noted  in  it) ;  and,  finally,  that  it  contained  precisely  the 
disposition  of  his  estate  which  the  testator  attempted  to  make 
by  his  execution  of  the  copy  written  by  the  witness  Hobgood. 

Was  tfiis  will  revoked  by  the  testator!  The  legal  pre- 
sumption is,  that  a  will  which  was  in  the  possession  of  the 
testator,  bat  which  cannot  be  found  after  his  death,  was 
destroyed  by  him  animo  revocandi.  1  Redfield  on  Wills,  328 ; 
1  Jarman  on  Wills,  270,  and  authorities  cited  in  note  13. 
But  the  material  inquiry  in  all  cases  is,  whether  the  destruc- 
tion of  the  will  was  animo  revocandi^  and  to  determine  this  it 
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is  necessary  to  consider  the  circnmstances  under  which  and 
the  purposes  and  reasons  for  which  it  was  destroyed ;  and 
where  from  all  the  circumstances  in  evidence  it  appears  that 
the  destruction  or  revocation  was  connected  with,  or  because 
of,  the  execution  of  another  will,  and  that  the  testator  meant 
the  revocation  of  the  one  to  depend  upon  the  validity  of  the 
other,  then  if  the  latter  will  is  inoperative,  from  defect  of 
attestation  or  other  cause,  the  revocation  fails  also,  and  the 
original  will  remains  in  force.  Hairston  v.  Hairaton^  30  Miss. 
276 ;  James  v.  Shrimpton^  L.  R.  1  P.  D.  431 ;  Barksdale  v. 
BarkwUde,  12  Leigh,  535 ;  Onions  v.  Tyrer^  1  P.  Wms.  343  ; 
1  Jarman  on  WiUs,  294. 

From  a  consideration  of  all  the  facts  •  in  evidence,  we  are 
satisfied  that  the  testator  destroyed  his  holographic  will,  under 
the  belief  that  the  copy  thereof  executed  by  him  was  a  valid 
will,  and  not  with  the  intention  of  dying  intestate  as  to  his 
lands.  It  is  inconceivable  that  one  would  preserve  for  a  year 
an  instrument  as  his  willi  and  then  procure  a  copy  of  it  to  be 
made,  and  execute  the  copy  with  the  intention  of  making  that 
his  will,  and  then  destroy  the  original  and  retain  carefully  the 
copy,  for  the  purpose  and  with  the  intention  of  dying  intes- 
tate. If  the  execution  of  the  copy  had  been  attested  by  three 
instead  of  two  witnesses,  it  would  have  been  ^  valid  will. 
Being  inefScient  because  of  the  want  of  attestation,  a  revoca- 
tion of  the  prior  will,  made  by  the  testator  under  a  belief  in 
its  validity,  is  conditional  and  not  absolute,  and  the  condition 
having  failed,  the  original  is  in  law  still  the  existing  will  of 
the  testator,  and  is  entitled  to  probate. 

The  decree  is  reversed  and  cause  remanded,  with  instruc- 
tions to  the  Chancery  C!ourt  of  Panola  county  to  admit  to 
probate  the  copy  as  proved. 

Decree  accordingly. 


As  to  proof  of  lost  or  destroyed  wills,  Foster's  Appeal,  1  Am.  Prob.  R» 
486.    Effect  of  partial  re-ezecution  of  will,  Frear  v.  Williams,  Id.  85. 
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Estate  of  JofirasoK. 

[67  GalifornU,  629.] 

Will  bt  one  judicially  declared  of  UNSOirND  mind— Pub- 
lication OF  WILL — EfFBOT  of  DRUNKENVB88. 

X 

The  fiMst  that  at  the  execntion  of  hit  will  testator  was  under  guardianihip,  and 
had  previoasly  been  declared  to  be  of  unsound  mind,  are  onlj  prima  focU  cri- 
denoe  of  lack  of  testamentary  capacity. 

Where,  after  the  will  had  been  sigrned  by  the  testator  and  the  witness  at  bis  re- 
quest and  in  his  presenee,  the  scrivener  asked  deceased  if  the  paper  was  Ui 
wHi,  and  he  replied  affirmatively.  Hdd^  there  was  a  sufficient  declaration  that 
the  instrument  was  his  wilL 

Nol^g^  presumption  of  unsoundness  of  mind  arises  from  proof  of  inelniety— 4t  is 
a  fact  to  be  considered  by  the  jury. 

The  opinion  contains  the  facts. 
Fox  <&  KeUoggy  for  appellant. 
Fox  <&  Ross^  for  respondent. 

Myrick,  J.  This  is  an  appeal  from  an  order  of  the  court 
below  admitting  to  probate  the  will  of  the  deceased^  and  from 
the  order  denying  motion  for  new  trial. 

The  question  as  to  the  soundness  or  unsoundness  of  mind 
of  the  deceased  was  a  question  pf  fact  upon  which  there  was  a 
conflict  of  evidence.  There  was  some  evidence  that,  at  the 
time  of  the  execution  of  the  proposed  will^  he  was  of  sound 
and  disposing  mind,  notwithstanding  other  evidence  tending  to 
allow  that  for  twenty  years  he  had  been  addicted  to  the  exces- 
sive use  of  intoxicating  liquors,  and  had  been  for  years,  as  one 
witness  stated,  ^^  a  noted  drunkard."  U}k)n  that  evidence  the 
court  below  found  that  he  was  of  sound  and  disposing  mind, 
and  there  being  a  substantial  conflict  in  the  evidence,  it  is  not 
our  province  to  disturb  the  finding.  We  cannot  say,  as  a  rule 
of  law,  that  because  a  man  is  a  drunkard,  therefore  he  is  of  un- 
sound mind.  It  is  a  question  of  fact  for  the  jury  or  court 
below  to  determine,  whether  the  inebriety  has  had  the  effect  of 
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Tendering  his  mind  unsound,  either  permanently  or  temporarily^ 
covering  the  time  of  ttie  execution  of  the  alleged  will. 

At  the  time  of  the  execution  of  the  proposed  will,  De- 
cember 17th,  1877,  the  deceased  was  under  guardianship  as  an 
incompetent  person,  under  §§  1763  and  following.  Code  of 
Civil  Procedure.  It  is  claimed  by  the  appellant,  who  con- 
tested the  probate  of  the  will  in  the  court  below,  that  the  ac- 
tion  of  the  Probate  Court  in  adjudging  him  to  be  a  fit  subject 
for  guardianship,  had  the  eflfect  in  law  of  conclusively  deter- 
nuning  that  he  was,  during  the  guardianship,  incompetent  ta 
make  a  will.  Section  40  of  the  Civil  Code,  as  then  in  force^ 
read  as  follows : 

"  After  his  incapacity  has  been  judicially  determined,  a  per- 
son of  unsound  mind  can  make  no  conveyance  or  other  contract^ 
nor  delegate  any  power,  nor  waive  any  right,  until  his  restora- 
tion to  capacity  is  judicially  determined.  But  if  actually  re- 
stored to  capacity,  he  may  make  a  will,  though  his  restoration  i& 
not  thus  determined." 

This  section  was  amended  in  1878,  but  the  amendment  does- 
not  apply  to  this  case.  We  are  of  opinion  that,  under  the 
above  section  as  it  read  in  1877,  the  adjudication  of  incom- 
petency was,  as  to  lack  of  testamentary  capacity,  jprimaya<?i> 
evidence  only,  and  that  the  court  below  was  correct  in  hearing 
evidence  as  to  whether  the  ward  was,  at  the  time  of  the  execu- 
tion of  the  proposed  will,  actually  restored  to  capacity. 

There  is  some  indefiniteness  as  to  the  witnessing  of  the 
will ;  viz.,  as  to  whether  the  witness  Wilcox  was  informed,  be- 
fore he  wrote  his  name  as  a  witness,  that  he  was  witnessing  a 
will.  The  other  witness  knew  from  the  deceased  that  the  pa- 
per was  being  executed  as  a  will,  and  he  was  of  opinion  that 
Wilcox  was  possessed  of  the  same  knowledge.  Wilcox,  how- 
ever, states,  in  substance,  that  deceased  came  to  his  place  of 
business  and  asked  him  to  go  and  witness  his  signature  ;  that 
they  went  together  to  the  oflSce  of  the  scrivener,  where  the 
paper  bad  been  prepared,  and  the  deceased  signed  the  paper, 
and  asked  the  witnesses  to  witness  it,  and  they  signed  as  wit- 
nesses; that  thereupon  the  scrivener  asked  deceased  if  the 
paper  was  his  will,  and  he  replied, "  Yes  " ;  that  the  whole  time 
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occupied  in  the  transaction  at  the  office  of  the  scrivener  did  not 
exceed  five  minutes.  We  are  asked  to  hold  that  this  state  of 
facts  does  not  show  a  proper  execution  of  the  will,  in  that  the 
witness  Wilcox  did  not  understand,  at  the  moment  he  wrote  his 
name,  that  he  was  witnessing  the  execution  of  the  paper  as  and 
for  a  will.  We  are  of  opinion  that  the  whole  interview,  as 
had  between  the  deceased,  the  witnesses,  and  the  scrivener,  wag 
one  transaction  ;  and  that,  as  a  part  of  that  transaction,  the  de- 
ceased did  declare  to  the  witnesses  that  the  paper  was  his  will* 
Before  the  parties  separated,  and  while  the  paper  was  there 
before  them,  and  was  under  consideration — ^indeed,  before  any 
act  had  taken  place,  after  the  signing — the  declaration  was 
made.  We  think  this  was  a  substantial  compliance  with  the 
statute.  (  Vaughan  v.  Burford^  3  Bradf.  78  ;  Jackson  v.  Jctck- 
son,  39  N.  Y.,  153.) 

Judgment  and  order  affirmed. 

Morrison,  G.  J.,  and  Shakpstein,  J.,  concurred. 


Wills  executed  bj  drunkards.— Habitual  drunkenness  does  not  of  itself, 
as  a  rule  of  law,  render  one  incapable  of  making  a  valid  wiU.  There  is  in 
euch  a  case,  no  presumption  of  incapacity.  Ghurdner  v.  Gkurdner,  22  Wend. 
626;  Lewis  v.  Jones,  50  Barb.  645;  Ex-parte  Patterson,  4  How.  Pr.  84; 
Thompson  v.  Eyner,  65  Penn.  Bt.  868,  and  manj  cases  there  ooUected; 
Leckey  v.  Cunningham,  56  Penn.  Bt.  870;  Whitenack  v.  Btiyker,  1  Gr.  Ch. 
(N.  J.)  8;  Pierce  y.  Pierce,  88  Mich.  412.  When  the  will  was  made  under  tke 
vnfi'wnM  of  Uquor  it  is  not  necessarily  void.  It  must  be  shown  aflaimatively, 
in  order  to  set  aside  the  will,  on  that  ground,  that  the  testator's  Judgment  or 
mental  power  was  vitiated  by  the  intoxication.  Peck  v.  Gary,  27  N.  T.  9; 
Brown  v.  Torrey,  24  Barb.  588;  Waters  v.  CuUen,  2  Bradf.  854;  Julke  ▼. 
Adam,  1  Redf.  454;  Pierce  v.  Pierce,  88  Mich.  412;  Turner  v.  Cheeseman, 
2  McCart.  248;  Key  v.  HoUoway,  7  J.  Baxter,  575;  s.  c.  1  Am.  Prob.  R  860. 

The  test  to  determine  whether  the  drunkenness  of  testator  was  of  such  a 
character  as  to  incapacitate  him  from  testamentary  acts  is  variously  stated. 

In  Peck  V.  Gary,  suprat  it  is  said,  *'in  order  to  vitiate  the  act  the 
testator  must  at  the  time  of  executing  the  paper  have  been  under  the  influ- 
ence of  intoxicating  liquor,  and  to  such  a  degree  as  to  disorder  his  faculties 
and  prevent  his  Judgment." 

In  Pierce  v.  Pierce,  aupra,  it  is  said  that  the  intoxication  must  exist  "to 
such  an  extent  as  to  deprive  a  testator  of  the  power  of  controlling  his  coo- 
duct  and  knowing  what  he  is  about." 

It  may  be  shown— as  evidence  of  undue  influence — that  the  testator  was 
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intoxicated  when  the  will  was  executed.  Be  Cunningham,  62  CaL  405.  Duf - 
field  T.  Morris'  Executor,  2  Harr.  (DeL)  875,  is  a  leading  case,  and  it  is  there 
held  that  testamentary  capacity  may  be  temporarily  destroyed  by  drunkenness, 
and  that  drunkenness  long  continued  may  permaneTUly  destroy  it  See,  also, 
to  the  same  effect,  Nussear  y.  Arnold,  18  Serg.  &  R  828;  Ray's  Med.  Jur. 
<*  Insanity  "  (5th  ed.),  §§  548,  544. 

It  has  been  frequently  held  that  a  greater  degree  of  capacity  is  in  general 
required  to  make  a  contract  than  to  make  a  will  Butler  y.  MulYihill,  1 
Btigh,  187;  Wamock  y.  Campbell,  10  C.  E.  Gr.  (N.  J.)  485;  Hitter's  Appeal, 
59  Penn.  St.  9. 

In  Lewis  y.  Jones,  50  Barb.  645,  the  court  made  an  elaborate  examina- 
tion of  the  question  and  discussed  the  cases  of  Matter  of  Burr,  2  Barb.  Ch. 
208,  and  Matter  of  Patterson,  4  How.  Pr.  84,  holding  that  they  were  not  au- 
thorities for  the  proposition  that  a  will  made  by  one  under  a  commission  as 
a  habitual  drunkard  was  Yoid,  and  laying  down  as  the  true  rule  that  the  ex- 
istence of  the  conmiission  was  only  prima  fade  CYidence  of  incapacity  and 
may  be  rebutted  by  proof. 

A  similar  rule  prcYails  in  Massachusetts.  Damon  y.  Stone,  12  Mass.  488; 
Breed  y.  Pratt,  18  Pick.  115. 


Stuabt  vs.  Stuart. 

[18  West  Virginia,  «76.] 

Meaning  of  thb  wobds  ''  heirs  "  and  "  family." 

The  word  heirs  in  a  devise  to  the  heirs  of  a  liviDg  person  to  take  effect  immedi- 
ately, is  to  be  interpreted  as  a  detiffruUio  pertontun,  and  referring  to  the  heirs 
apparent^ 

Thia  rale  is  inapplicable  to  a  devise  of  a  fatore  estate  and  there  the  word  heirs 
has  its  strict  legal  meaning. 

The  word  family  as  a  designation  of  beneficiaries  in  a  will,  excludes  parents,  and 
is  generally  confined  to  children. 

A  Revise  of  real  estate  to  trustees  for  the  nse  of  testatrix  son's  wife  and  his  fam- 
ily, and  when  he  ceases  to  have  a  family,  to  his  heirs  forever,  requires  the  ap- 
plication of  the  income  to  the  support  of  the  wife  and  children  as  a  family,  ex- 
cluding children  not  residing  at  the  father's  home,  and  ceasing  when  the  wife 
dies,  when  all  the  daughters  have  married  or  attained  twenty-one  and  when 
all  the  sons  have  attained  that  ag^ ;  as  the  family  then  ceases  to  exist. 

Appeal  from  and  supersedeas  to  two  decrees  of  the  court 
of  the  county  of  Greenbrier. 
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Bill  to  obtain  construction  of  the  second  clanee  in  the  will 
of  Elizabeth  Stuart,  which  read  as  follows : 

"  I  will  to  Henry  Stuart  and  Thomas  Bradford  in  trust  for 
my  son  Bobinson  Stuart's  wife  and  his  family,  the  tract  of  land 
on  which  my  said  son  now  resides.  Also,  the  tract  of  land 
called  the  Henning  place,  and  when  Bobinson  ceases  to  have  a 
family,  to  his  heirs  forever — one  third  of  my  Baleigh  lands,  and 
the  land  on  the  Nicholas  road  to  be  held  in  trust  by  the  said 
trustees  for  the  same  purpose  and  in  the  same  way.  Also  the 
stock,  farming  utensils,  household  furniture,  &c.,  to  go  with 
the  lands — I  mean  such  stock,  &c.,  as  may  be  there  at  my 
death.  My  slaves — Laura  to  be  held  and  go  in  the  same  way, 
if  my  son  John  claims  Maria,  who  belongs  to  him,  but  if  he 
does  not  claim  Maria,  she  is  to  go  in  that  way,  and  John  is  to 
have  Louisa ;  and  Leroy,  George  and  Andy  to  be  held  and  go 
in  trust  in  the  same  way  as  the  land  and  other  property,  with 
all  the  increase." 

By  the  fourth  clause  of  this  will  two  slaves  are  given  to 
Augusta,  the  daughter  of  William  B.  Stuart,  Sr.,  called  in  the 
will  Bobinson  Stuart,  and  another  slave  is  given  to  his  daugh- 
ter, Elizabeth  Jane,  and  all  his  other  property,  real  and  per- 
sonal, except  that  named  in  this  second  clause,  is  given  to  the 
testatrix's  son,  John  Stuart,  and  her  daughter,  Elizabeth  Beid^ 
and  her  husband,  William  B,  Beid,  The  surrounding  circum- 
stances regarded  by  the  parties  as  of  importance  in  the  inter- 
pretation of  this  second  clause  in  the  will  are,  that  the  will  was 
executed  March  15,  1859,  and  the  testatrix  died  very  shortly 
thereafter,  her  will  being  proven  July,  1859.  The  place  on 
which  her  son,  William  B.  Stuart,  Sr.,  lived,  referred  to  in  this 
second  clause  of  the  will,  was  worth  about  $28,000,  the  Hen- 
ning place  from  $1,000  to  $1,200,  and  the  Nicholas  lands 
was  worth  about  $1,400.  The  annual  value  of  these  lands 
was  about  $1,200.  When  the  will  was  written,  and  the  tes- 
tatrix died,  her  son,  William  B.  Stuart,  Sr.,  had  two  daughters 
and  five  sons,  the  oldest  of  whom  was  over  twenty-one  years 
old,  and  the  youngest  was  some  four  years  old.  He  had  no 
other  children ;  and  his  wife,  the  mother  of  these  children  died 
some  five  years  afterwards,  in  1864.    They  all  continued  to 
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live  together  till  after  her  death  on  this  homeetead.  In  1866, 
one  of  the  daughters  married  and  has  never  since  lived  at  home. 
The  other  daughter  married  in  1870  and  then  finally  left  the 
homestead.  The  sons  at  different  times  having  grown  up  left 
their  home  permanently,  so  that  when  this  suit  was  instituted, 
there  were  residing  at  the  homestead  only  Augustus  B.  Stnart, 
aged  some  thirty-three  years,  and  the  youngest  son,  Thomas  F. 
Stuart,  aged  about  nineteen  years  and  six  months,  who  was 
then  at  school,  temporarily  absent  from  home.  Augustus  B. 
Stnart  had  married,  and  his  wife  and  child  and  her  father,  the 
defendant  8.  B.  Williams,  were  also  living  at  the  homestead, 
and  also  his  father,  William  B.  Stuart,  Sr.  The  agreement 
which  William  R.  Stuart  signed,  when  S.  B.  Williams  came 
there  to  live,  November  15, 1873,  stipulated  that  Stuart  should 
famish  the  corn  used  for  bread  in  the  family,  a  certain  quan- 
tity of  pork  and  the  milk  used,  the  garden  and  the  furniture  ; 
and  he  required  Williams  to  furnish  the  groceries  and  other 
things.  He  required  Williams  to  furnish  board  for  Augustus 
B.  Stuart,  his  son,  who  was  the  son-in-law  of  Williams,  and 
also  to  furnish  board  for  any  other  member  of  his,  William  B. 
Stuart's  family,  as  well  as  board  for  himself,  and  it  was  to  be 
distinctly  understood,  that  William  B.  Stuart,  Sr.,  was  to  have 
control  and  be  the  head  of  the  family. 

Dennis  dk  Dennis^  for  appellant. 

Jo?Mi  TT.  English^  for  appellees. 

Gbsen,  J.  The  only  question  in  controversy  in  this  cause 
is  the  true  interpretation  of  the  second  clause  of  the  will  of  Eliz- 
abeth Stuart.  The  difficulty  in  understanding  this  c^use  is 
the  use  of  the  words  "  heirs  "  and  "  his  family,"  meaning  the 
family  of  William  R.  Stuart,  Sr.,  by  which  in  part  are  desig- 
nated the  beneficiaries  under  this  second  clause  of  this  will, 
and  the  words  used  to  designate,  when  these  beneficiaries,  who- 
ever they  may  be,  shall  have  the  full  enjoyment  of  the  prop-* 
erty  named  in  this  second  clause,  the  time  being  designated  as, 
"  when  Robinson  (meaning  William  R.  Stuart,  Sr.)  ceases  to 
ToL.  II.— 84 
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have  a  family,"  at  which  time  it  is  to  go,  says  the  will,  ^^  to  hk 
heirs  forever." 

The  word  ^'  family  "  has  a  great  variety  of  meanings  de- 
pending on  the  instrument  in  which  it  is  used.  If  it  be  in  an 
act  of  the  legislature,  its  meaning  varies  with  the  varying  pur- 
poses of  the  act  in  which  it  is  used.  If  it  be  in  a  contract,  its 
meaning  largely  depends  on  the  character  of  the  contract.  If 
in  a  will,  it  depends  not  only  upon  the  context  and  puipoees, 
for  which  it  is  used  in  the  will,  but,  in  England,  also  upon  the 
nature  of  the  proj>erty  bequeathed  or  devised.  So  variant  is 
the  meaning  of  this  word  family,  that  in  the  same  ¥rill  the 
identical  same  words  will  be  construed  as  having  essentially 
different  meanings. 

In  its  broadest  and  most  comprehensive  sense  a  family  is 
''  a  household  including  parents,  children,  servants  and,  as  the 
case  may  be,  lodgers  and  boarders ;  the  collective  body  of  per- 
sons  who  live  in  one  house  and  under  one  head  or  manage- 
ment." This  comprehensive  meaning  was  given  to  this  word  in 
the  case  of  the  Chicago  <&  J^orthwestem  RaUway  Co.  v.  Chit- 
hclm^  79  111.  587,  where  a  ticket  had  been  issued  by  the  com- 
pany ^'  for  the  exclusive  use  of  a  certain  man  and  his  family/' 
In  this  case  it  was  held,  that  a  son  of  such  person,  who  resided 
with  his  father,  though  he  was  over  twenty-one  years  of  age, 
had  a  right  to  ride  on  the  railroad  cars  on  such  a  ticket  issued 
to  the  father.  The  same  comprehensive  meaning  was  given 
the  word  family,  when  used  in  a  statute  in  Illinois,  which  gave 
the  widow  such  beds,  bedsteads,  bedding  and  household  and 
kitchen  furniture  as  may  be  necessary  for  herself  and  family, 
and  provisions  for  a  year  for  herself  and  family.  The  court  in 
Strawn  et  al,  v.  Stravmj  53  IlL  274,  in  speaking  of  this  statute 
say :  ^\  We  are  of  opinion  the  legislature  intended  by  the  word 
family  to  include  such  persons  as  constituted  the  family  of  the 
deceased  at  the  time  of  his  death,  whether  servants  or  children, 
who  had  attained  their  majority.  In  this  of  course  we  do  not 
include  boarders,  but  only  the  persons  constituting  the  private 
household  of  the  deceased." 

But  a  less  comprehensive  meaning  was  given  to  the  word 
^'  family  "  as  used  in  a  similar  Missouri  statute.    The  court  in 
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speaking  of  this  statnte  says,  in  Whaley  v.  Whaley  et  al.y  60 
Mo.  581,  582 :  ''  Family,  as  here  contemplated,  means  chil- 
dren or  those  persons  who  have  a  legal  and  moral  right  to  ex- 
pect to  be  fed  and  clothed  by  another,  but  those  persons,  who 
hsLTB  neither  a  legal  nor  moral  daim  to  the  bounty  .of  another, 
eonnot  be  placed  in  that  category."  The  conrt  accordingly 
held,  that  within  the  meaning  of  this  statnte,  which  gave  the 
widow  the  provisions  ^^  necessary  for  the  subsistence  of  her 
family  for  twelve  months,"  were  not  to  be  included  provisions 
for  servants.  They  say  in  its  limited  sense  the  word  family 
means  ^*  the  father,  mother  and  children." 

In  Wilson  v.  Cochr<m^  31  Tex.  677,  the  most  sweeping  and 
comprehensive  meaning  was  given  to  the  word  family  in  the 
Constitution  of  Texas,  which  protects  from  forced  sales  the 
homestead  of  a  family.  Speaking  of  this  provision  of  their 
Oonstitution  the  court  say,  page  680 :  ^'  The  word  family  was 
most  certainly  used  in  its  generic  sense,  embracing  a  household 
composed  of  parents  and  children  or  other  relatives,  or  domes- 
tics and  servants ;  in  short  every  collective  body  of  persons 
living  together  within  the  curtilage,  subsisting  in  common,  di- 
recting their  attention  to  a  common  object,  the  promotion  of 
their  mutual  interest  and  social  happiness.  «  «  «  And 
if  the  property,  on  which  they  are  domiciled,  belongs  to  either 
or  to  all  BO  living  together,  it  equally  comes  within  the  pur- 
view  of  the  constitutional  guaranty,  and  in  fact  is  a  homestead, 
and  cannot  be  subjected  to  a  forced  sale." 

A  much  more  restricted  meaning  is  given  to  the  word 
family  as  used  in  the  Constitution  of  Yirginia  giving  a  home- 
stead to  the  head  of  a  family.  In  defining  the  meaning  of  this 
word  as  so  used,  the  court,  in  Calhoun  v.  WiUiams^  32  Gratt. 
22,  say :  ^'  The  family  may  consist  of  a  wife  and  children  or 
of  other  persons,  who  may  stand  in  a  state  of  dependence  in 
the  family  relation ;  or  it  may  consist  of  persons  standing  in 
either  of  these  relations  to  the  head  of  the  family,  whether 
the  father  or  mother  or  a  brother  or  sister  or  other  relation  is 
the  head ;  but  they  must  be  persons,  who  are  dependent  in 
some  measure  on  the  head  for  support,  and  who  hare  an  inter- 
est in  his  holding  his  property,  and  wonld  be  prejudiced  by  its 
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seizure  and  sale  under  execution  or  other  process,  and  who 
woald  be  benefited  by  its  exemption."  Again  they  say,  page 
24 :  *^  There  are  cases  which  hold  that,  to  constitute  a  family 
within  the  meaning  of  such  statutes,  there  must  be  a  condition 
of  dependence  sjid  not  a  mere  aggregation  of  individuals;'' 
and,  therefore,  '^  a  single  man,  who  has  no  other  person  living 
with  him  than  servants  and  employees,  is  not  the  head  of  a  fam- 
ily within  the  meaning  of  statutes  creating  homestead  exemp- 
tions."   This  was  the  decision  of  the  coprt  in  that  case. 

Thus  the  comprehensive  meaning  of  the  word  "  family  "  as 
given  by  the  lexicographers :  "  The  collective  body  of  persons 
who  live  in  one  house  and  under  one  head  or  manager,"  has 
been  variously  modified  by  the  courts  to  suit  the  general  views 
of  those  by  whom  the  word  is  used ;  and  it  is  rarely  inter- 
preted to  have  as  comprehensive  a  meaning  as  the  definition 
given  by  the  lexicographers.  But  there  is  another  and  quite 
distinct  meaning  given  by  all  lexicographers  to  this  word 
'^  family,"  a  meaning  which  is  often  in  common  parlance  at- 
tached to  this  word.  That  meaning  is :  ^'  Those  who  descend 
from  one  common  progenitor — a  tribe  or  race."  This  second 
meaning  qualified  to  suit  the  particular  occasion  of  its  use,  as 
the  first  meaning  was,  is  the  one  attached  to  this  word  ^*  &m- 
ily "  almost  always  by  the  courts,  when  it  is  used  in  a  will  to 
designate  the  beneficiaries  in  a  will.  When  this  second  mean- 
ing is  given  to  the  word,  it  is  of  course  utterly  unimportant, 
whether  the  parties  designated  by  the  word  "  family "  "  live 
in  one  house  "  or  not,  or  whether  they  are  "  under  one  head 
or  manager "  or  not.  Often  those  who  live  in  one  house,  or 
under  one  head  or  manager,  are  held  not  to  be  included  in  the 
meaning  of  the  word  "family."  What  is  required  is,  that 
"they  descend  from  one  common  progenitpr."  Thus  it  is 
universally  held  by  the  courts,  that  if  a  legacy  be  given  to 
"  A.'s  family,"  A.  having  children,  the  father.  A.,  is  not  in- 
cluded in  the  word  family  and  is  entitled  to  no  part  of  the  leg- 
acy. Nor  is  the  wife  of  A.  ever  held  to  be  included  in  this 
word  family  in  such  case ;  but  the  word  is  in  such  case,  when 
not  controlled  by  other  expressions  in  the  will,  always  inter- 
preted to  mean  A.'s  children  to  the  exclusion  of  both  A.  and 
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his  wife.  See  Barnes  v.  Patchy  8  Ves.  604-607 ;  MoLe&ratk  v. 
Bacon,  5  Ves.  166  ;  Woods  v.  Woods,  1  Myl.  &  Cr.  401 ;  White 
V.  Brings,  23  Eng.  fihj.  E.  583 ;  Wood  v.  Wood,  25  Eng. 
Chy.  R.  64 ;  Parkinson's  Trust,  40  Eng,  Chy.  R  242 ;  G^reff- 
ory  Y.  Smith,  41  Eng.  Chy.  708. 

These  cases  show  conclusively,  that  if  by  a  will  a  bequest 
be  made  to  A.'s  wife  and  his  family,  and  there  be  no  words  in 
the  will  to  control  or  modify  their  meaning,  the  wife  and 
children  would  be  entitled  to  the  legacy  as  joint  tenants.  In 
England  if  lands  be  devised  to  ^^  A.'s  family,"  and  he  has  sev- 
eral children,  the  land  under  such  a  will  passes  to  the  eldest 
son  of  A.  or  to  his  heir.  See  Chapman's  Case^  Dy.  333; 
Camden  v.  Cla/rke,  Hub.  33 ;  Wright  v.  Athyns,  Coop.  122 ; 
Doe  V.  Smith,  5  M.  &  S.  126.  But,  as  the  cases  show,  this 
construction  is  placed  on  a  devise  because  of  the  right  of  pri- 
mogeniture in  England ;  and  it  is  obvious,  that  here  the  con- 
struction of  the  word  "  family "  would  be  the  same  in  a  de- 
vise as  in  a  bequest.  There  have  been  cases  in  England  where, 
under  peculiar  cii'cumstances  and  provisions  in  a  will,  the  courts 
have  set  aside  a  bequest  because  of  the  vagueness  and  uncer- 
tainty of  the  meaning  of  the  word  "  family  "  in  its  connection 
with  other  words  used.  See  Doe  v.  Fleming,  2  Oromp.,  M.  & 
R.  638 ;  Bobvnson  v.  Wadddow^  8  Sim.  134. 

But  the  authority  of  these  and  like  cases  has  been  ques- 
tioned ;  and  the  cases  we  have  cited  and  many  more  show,  that 
in  a  will  worded  as  the  one  which  we  are  construing,  the  word 
^^  family  "has  a  certain  meaning;  and  it  would  not  be  held, 
that  the  devise  or  bequest  was  void  for  uncertainty.  See  HUPs 
E£rs  V.  Bowman,  7  Leigh,  650,  and  Whekm  et  al.  v.  Beiley,  5 
W.  Ya.  356.  This  court  in  the  last  case  decided  that  the  ex- 
pression "  family  "  in  a  will  is  held  prima  facie  to  mean  chil- 
dren and  must  be  so  construed,  unless  some  reason  appears  in 
the  context  of  the  will  for  extending  or  altering  it.  If,  there- 
fore, there  had  been  no  interposition  of  trustees  in  this  will, 
and  nothing  else  in  the  will  indicating  a  qualification  of  its 
meaning,  the  devise  and  bequest  in  the  beginning  of  the  second 
clause  to  Wm.  R.  Stuart's  wife  and  his  family,  must  have  been 
interpreted  as  a  devise  and  bequest  to  his  wife  and  children 
living  at  the  death  of  the  testatrix,  as  joint  tenants,  as  the 
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authoritieB  we  have  cited  abnndantlj  ahow.  The  deTiae  and 
bequest  was  to  take  effect  immediately,  and  therefore,  of 
course,  those  who  answered  the  description  of  the  beneficiaries 
under  the  language  used  at  the  death  of  the  testatrix,  when  the 
will  took  effect,  and  those  only,  would  be  regarded  as  the 
beneficiaries  meant  by  the  wilL 

It  remains  to  inquire,  how  far  this  meaning  of  the  words 
used  by  the  testatrix  is  modified  by  this  property  being  willed 
to  trustees  for  the  use  of  those  beneficiaries,  and  by  the  subse- 
quent provision,  that  ^'  when  Robinson  ceases  to  haye  a  family y*^ 
it  was  to  go  to  his  heirs  forever.  This  language,  considered  in 
connection  with  the  fact  that  the  property  was  devieed  and 
bequeathed  to  trustees,  till  the  family  ceased  to  exist,  shows 
that  the  family  itself,  as  a  family  or  unit,  was  intended  to  have 
the  use  of  this  property  till  it  ceased  to  exist  as  a  family ;  and 
that  during  the  continuance  of  the  family  as  the  family  of 
Bobinson,  the  father,  the  property  was  not  to  belong  to  the 
wife  and  children  ^  joint  tenants,  and  liable  to  be  divided 
among  them.  The  difference  thus  produced  is,  that  the  chil- 
dren, who  after  they  were  educated  and  obtained  their  majority 
and  ceased  permanently  to  be  members  of  the  houseliold,  so 
long  as  the  family  continued  to  exist,  would  have  no  right  to 
have  the  property  divided,  nor  would  they  have  any  claim  to 
any  part  of  the  rents  and  protits  of  the  property  during  the 
continued  existence  of  the  family  as  such.  The  rents  and 
protits  were  intended  to  be  appropriated  to  the  education  and 
support  of  the  members  of  the  family  who  remained  at  home, 
to  the  exclusion  of  married  daughters  who  had  left  home,  or 
sons  who  had  obtained  their  majority  and  left  their  original 
home. 

The  apparent  object  of  the  testatrix,  in  the  modification,  was 
to  put  all  the  children  of  W.  R.  Stuart,  her  son,  on  an  equality> 
by  allowing  the  rents  and  profits  of  the  property,  about 
$1,200  a  year,  to  be  applied  to  the  support  and  education  of 
the  younger  children  while  children,  instead  of  allowing  it  to 
be  appropriated  by  elder  children,  who  had  already  received 
their  education,  attained  their  majority,  or  been  married,  if 
females,  and  set  up  for  themselves.     The  idea  that  the  rents 
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and  profits  of  the  land  were  to  be  appropriated  for  the  sap- 
port  and  maintenaDce  of  the  family,  till  William  B.  Staart 
ceased  to  have  a  family,  was  always  acted  upon  by  all  the 
parties  in  tmst ;  and  it  is  not  now  controverted  by  the  coun- 
sel of  any  of  them ;  and  I  think  that  it  is  a  constmction  which 
may  be  dednced  fairly  from  that  daase  of  the  will,  thoagh  the 
idea  is  certainly  badly  expressed. 

The  word  "  family  "  in  the  phrase  *' when  Robinson  ceases 
to  have  a  family  "  obviously  does  not  mean,  as  it  did  in  the 
beginning  of  this  clause  of  the  will,  children.    Its  meaning 
is  not  here  the  second  meaning  of  this  word :    ^'  those  who 
descend  from  a  common  progenitor,"  without  reference  to  their 
residence ;  bnt  its  meaning  is  a  qualification  of  the  first  mean 
ing  of  this  word :    "  a  collective  body  of  persons  who  live  in 
one  honse  and  under  one  head  or  manager."     When  this  word 
^'  family "  derives  its  meaning  from  this  definition  of  it,  the 
authorities  we  have   cited  show  that  its  meaning  varies  con- 
siderably.    Thus,  in  some  cases  it  includes  servants  resident 
in  the  house  or  connected  with  the  household  ;  and  it  may  be 
in  some  cases  it  might  include  even  boarders,  as  doubtless  its 
comprehensive  meaning  would.      But  boarders  are  generally 
not  included  in  this  word  ^^  family  "  ;  and  we  have  seen  in  some 
instances  servants  also  are  excluded  from  it.     Children  are 
often  included  in  this  meaning  of  the  word  family,  when  res- 
ident at  home,  though  they  have  attained  their  majority.    But 
in  other  cases  children,  who  have  attained  the  age  of  twenty- 
one,  would,  not  be  included  in  this  word  family,  and  it  wonld 
be  confined  in  its  meaning  to  persons    whom  the  head  of 
the  family  was  under  a  legal  obligation  independent  of  con- 
tract to  support.    This  was  the  interpretation  of  the  word  in 
Calhoun  V.  WUliams^  32  Gratt.  18.     This  interpretation  would 
include  in  the  word  family  the  wife  and  infant  children,  that 
ifl,  children  under  twenty-one  years  of  age,  but  would  exclude 
from  it  children  who  had  attained  their  majority,  though  they 
might  continue  to  reside  with  the  father ;  and  so,  too,  it  would 
exdude  a  daughter  under  twenty-one  years  of  age,  who  had 
married  and  continued  to  live  at  her  father's  house,  as  he  would 
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be  Tinder  no  obligation  to  support  her,  such  obligation  by  her 
marriage  being  transferred  to  her  husband. 

Looking  to  the  obvious  purpose  which  the  testatrix  had  in 
impliedly  directing  the  rents  and  profits  of  the  property  to 
be  applied  to  the  support  of  Wm.  R.  Stuart's  family  as  shcIl, 
we  must  conclude  that  she  meant  thereby  only  his  wife  and 
children.  They  only,  as  the  will  shows,  were  intended  to  be 
the  beneficiaries  under  her  will.  It  excluded  Wm.  £.  Stuart 
or  any  son-in-law.  It  is  true  Wm.  B.  Stuart,  as  the  head  of  the 
family,  would  necessarily  receive  an  indirect  benefit  from  the 
trustees  applying  the  rents  and  profits  of  the  property  to  the 
support  of  his  wife  and  children,  as  he  would  be  thereby  re- 
lieved from  his  legal  obligation  to  support  them;  bat  it  is 
obvious  that  he  was  not  intended  to  have  any  benefit  under 
this  will,  directly  or  in  any  way  except  by  the  indirect  and  un- 
avoidable relief  he  would  get  from  supporting  his  wife  and 
infant  children,  which  would  necessarily  result  from  the  tes- 
tatrix aiding  in  their  support,  and  which,  it  is  obvious,  she 
intended  to  do  by  her  will. 

When  then  did  William  R.  Stuart  cease  to  have  a  family, 
within  the  meaning  of  this  will  1  Obviously  when  his  wife 
died,  his  daughters  all  married,  and  his  youngest  son  attained 
the  age  of  twenty-one;  that  is,  on  the  facts  shown  in  this 
cause  on  August  26, 1877.  After  that  no  one  who  might  be 
living  with  him,  whether  married  daughter  or  adult  son,  was 
dependent  upon  him,  and  to  permit  the  proceeds  of  all  this 
property,  designed  obviously  for  the  use  of  his  wife  and  his 
children,  some  $1,200  a  year,  to  be  used  in  the  support  of  a 
family  composed,  it  might  be,  in  no  part  of  his  wife  or  children, 
the  sole  beneficiaries,  merely  because  in  some  sense  he  had  not 
ceased  to  have  a  family,  would  clearly  be  wrong.  He  had 
ceased  to  have  a  family  within  the  true  meaning  of  this  word, 
as  used  in  this  will ;  and  it  would,  it  seems  to  me,  be  eqnally  a 
violation  of  the  evident  intention  of  the  testatrix,  to  permit  all 
the  profits  of  this  property,  $1,200  a  year,  to  be  thus  indefi- 
nitely applied  to  the  support  of  the  family  of  William  R.  Stuart, 
Sr.,  when  it  consisted  only  of  himself  and  his  youngest  son, 
who  was  a  full-grown  man  over  twenty-one  years  of  age.    It 
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was  the  design  of  the  testatrix  to  have  the  rents  and  profits  of 
the  property  applied  to  the  support  of  the  family,  that  is, 
while  the  wife  lived,  and  till  every  member  of  the  family,  that 
is,  every  child,  was  reared  and  educated,  till  the  yonngest  of 
them  was  twenty-one  years  old.  If  the  family  could  be  con- 
strued as  not  then  ceasing  to  exist,  it  might  be  continued  in- 
definitely by  the  youngest  son  continuing  to  reside  at  home ; 
and  thus  he  and  his  father  could  appropriate  indefinitely  all  the 
proceeds  of  the  property  to  the  entire  exclusion  of  all  the 
other  children,  after  every  reason  why  he  should  enjoy  the 
benefit  of  such  proceeds,  beyond  his  brothers  and  sisters,  had 
ceased. 

The  same  objections  lie  to  holding  that  the  family  could  be 
continued  in  existence  by  a  married  daughter  and  her  husband 
continuing  to  reside  with  the  father,  whether  the  father  was 
the  head  of  the  family  or  not.  It  is  anew  and  different  family 
from  that  contemplated  by  the  will.  The  family  contemplated 
by  the  will  was  one  composed  in  whole  or  in  part  of  the  wife, 
unmarried  daughters,  and  infant  sons  or  daughters ;  and  when- 
ever William  B.  Stuart's  family  ceased  to  be  composed  in  any 
part  of  any  of  these  persons,  he  ceased  to  have  a  family  within 
the  true  meaning  of  this  language  as  used  in  the  will.  By  the 
words,  therefore,  ^^  when  Bobinson  ceases  to  have  a  family,  to 
hie  heirs  forever,"  is  meant,  when  his  wife  dies,  and  when  his 
daaghters  marry,  and  when  his  youngest  son  attains  the  age  of 
twenty-one.  After  that  he  ceased  to  have  the  family  contem- 
plated by  this  will. 

But  what  is  meant  by  the  provision  of  the  will,  that  this 
property  is  then  to  go  '^  to  his  heirs  "  ?  It  is  contended  that 
this  means  ^'  to  his  heirs  apparent ;"  that  is,  to  his  then  children. 
Bat  after  a  careful  consideration  of  the  question  and  of  the 
whole  will,  I  am  forced  to  give  to  the  words  "  his  heirs  for- 
ever" the  usual  technical  meaning  of  such  words.  And  to 
conclude,  that  the  meaning  of  the  testatrix  is,  that  on  his  death 
the  property  shall  go  to  such  persons,  and  in  Buch  proportions, 
as  real  estate  owned  by  him  would  descend  to  such  persons,  as, 
at  the  death  of  William  B.  Stuart,  Sr.,  answer  the  description 
of  his  heirs.    The  word  heirs  is  a  word  of  well  known  legal 
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signification,  and  when  used  in  a  will  it  onght  to  be  given  this 
strict  legal  meaning,  unless  from  the  context  it  clearly  appears 
that  it  was  used  by  the  testator  in  a  different  sense.  An  in- 
stance, where  the  courts  have  given  to  the  word  heirs  another 
meaning  than  its  strict  technical  and  well-known  meaning,  is 
where  a  testator  by  his  will  makes  a  present  and  immediate 
devise  to  the  heirs  of  a  person  known  to  be  living ;  or  where 
the  devise  is  to  heirs  said  in  the  will  to  be  living.  In  socb 
case  it  is  apparent,  that  the  word  heirs,  must  mean  heirs  ap- 
parent or  children,  and  that,  without  violating  the  clear  inten- 
tion of  the  testator,  it  cannot  be  construed  as  used  in  its  ordi- 
nary legal  signification.  See  James  v.  Hichardeony  1  Vent.  534 ; 
7  Jones,  97 ;  3  Neb.  882 ;  Pol.  467 ;  2  Lev.  232  ;  Raym.  330 ; 
1  Eq.  Cas.  Abr.  214 ;  Burchet  v.  Dardant,  2  Vent.  311 ;  1  P. 
Wms.  233 ;  5  B.  &  C.  148  (11  E.  C.  L.  145) ;  aoodright  v. 
White,  Black.  W.  1010 ;  CampheU  v.  Batodon,  18  K  Y.  416 ; 
Oonklin  v.  Conklin,  3  Sanf .  Chy.  70. 

But  this  rule  established  by  these  authorities,  whereby  the 
word  heir,  when  used  in  respect  to  a  living  person,  means  heir 
apparent,  is  inapplicable  to  the  devise  of  a  futwre  estate.  In 
such  case  the  word  heir  has  its  strict  legal  meaning,  unless  a 
different  intention  appears  clearly  from  the  context.  See 
Campbell  v.  Hawdon,  18  N.  Y.  412 ;  OriewMs  Appeal,  5 
Wright  (41  Pa.),  288  ;  Richa/rdeon,  &c,  v.Wheailand,  7  Mete. 
169  ;  MUhoOeris  Adm'r  v.  Rice  et  al.,  13  W.  Va.  566 ;  Reid 
et  al.  V.  Stuart,  and  JEUeU  dk  Co.  v.  Reid  et  al.,  13  W.  Va.  338. 
In  the  last  named  case  this  court  reviewed  all  the  above  and 
other  authorities,  and  reached  these  conclasions.  It  was  a  case 
in  which  was  involved  the  construction  of  the  word  heire, 
used  by  the  same  testatrix  in  the  codicil  to  this  same  will  now 
before  us  for  construction.  After  careful  consideration,  we 
were  compelled  in  that  case  to  conclude,  that  the  word  heiiv^ 
as  used  in  the  codicil  of  this  will,  meant  heirs  in  its  usual  and 
legal  signification ;  and  for  the  reasons  set  forth  in  the  opinion 
of  the  court,  in  that  case,  we  are  compelled  to  interpret  this 
word  heirs,  as  having  its  usual  and  legal  signification,  also  in 
this  second  clause  of  thi?  will.  I  cannot  perceive  that  such  a 
construction  violates  any  clear  intention  of  the  testatrix.    I 
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can  see  nothing  in  the  will  that  requires  of  ns  to  say,  that  on 
the  death  of  her  Bon  Bobinson  the  testatrix  meant  that  all  the 
property  she  had  given  shonld  go  to  the  children  of  his  then 
wife,  in  exclusion  of  his  children  by  any  other  wife,  if  he 
should  again  marry.  All  such  children  would  be  equally  re- 
lated  to  the  testatrix  and  to  her  son ;  and  there  is  nothing  in 
the  will  which  shows  clearly  that  she  meant  to  exclude  them. 
It  is  true  that  the  children  of  his  first  wife  were  the  special 
objects  of  her  bounty ;  but  this  does  not  negative  the  view 
that  she  might  well  desire  to  make  some  provision  for  children 
by  a  second  wife.  This  she  has  done  by  saying,  that  on  her 
son's  death  this  property  is  to  pass  to  his  heirs,  words  which 
would  include  those  children  by  a  second  marriage,  and  which 
we  must  give  effect  to  according  to  their  natural  meaning. 

Another  question  suggests  itself :  As  the  wife  of  William 
R.  Stuart,  8r.,  had  an  equal  interest  in  this  property  with  her 
children  severally,  has  not  he  as  tenant  by  curtesy  an  interest 
in  this  real  estate  ?  I  am  of  opinion  that  he  has  not.  One  of 
the  requisites  to  make  a  tenant  by  curtesy  is,  that  the  wife 
shonld  have  been  seized  in  fact  of  the  land ;  a  seizure  in  law 
would  not  sufSce.  Now,  the  legal  title  to  this  land  on  the 
death  of  the  testatrix  passed  immediately  by  the  will  to  the 
trustees ;  and,  as  we  interpret  the  will,  it  was  their  duty  to  ap- 
ply the  proceeds  of  the  land,  the  rents  and  profits,  to  the  sup- 
port of  the  family  as  a  unit.  William  R.  Stuart  was  never 
entitled  to  receive  any  portion  of  these  rents  and  profits,  and 
never  did,  we  suppose,  receive  any  of  them  during  the  life  of 
his  wife.  He  certainly  had  no  right  to  receive  any  portion  of 
them.  Neither  he  nor  she  had,  therefore,  during  the  marriage^ 
uiy  actual  seizure  of  this  land ;  and,  therefore,  he  is  entitled 
to  uo  curtesy  in  it.  On  the  death  of  his  wife  it  descended  to 
her  heirs,  who  were  her  children. 

The  conclusion,  therefore,  that  we  reach  is,  that  by  the  true 
construction  of  the  second  clause  of  the  will  of  Elizabeth 
Stuart,  the  real  estate  named  in  said  clause  of  this  will  was  de- 
vised to  Henry  Stuart  and  Thomas  Bradford,  in  trust  for  the 
wife  and  children  of  William  R.  Stuart,  Sr.,  who  were  living 
«t  the  death  of  the  testatrix,  to  be  held  by  them  as  joint  ten- 
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ants,  but  subject  to  this  provision,  that  the  rents,  issnea  and 
profits  of  the  property  were  to  be  applied  by  the  tmste^  or 
with  the  assent  of  the  trustees,  to  the  support  of  such  of  them 
as  continued  members  of  the  family,  by  residence  with  their 
father ;  such  application  to  be  made  of  the  rents  and  profits 
during  the  lifetime  of  the  wife,  and  till  the  youngest  child  ar- 
rived at  the  age  of  twenty-one,  and  no  longer ;  that  thereafter, 
being  freed  from  this  special  charge,  it  became  the  property  of 
the  children  of  William  B.  Stuart,  Sr.,  as  joint  tenants,  they 
having  inherited  the  portion  of  it  which  belonged  to  their 
mother ;  that  these  children  will  remain  such  joint  tenants,  un- 
less they  choose  to  sever  their  tenantcy  by  a  division  of  this 
property,  till  the  death  of  their  father,  William  B.  Stuart,  Sr., 
when  the  estate  of  these  children  in  said  property  will  ter- 
minate, and  in  lieu  of  it  will  arise  a  springing  devise  in  favor 
of  an  persons  who  would  be  heirs  of  William  B.  Stuart  at  his 
death,  including  these  chUdren,  and  if  any  of  them  be  dead, 
their  descendents,  but  including  also  any  other  children  of 
William  B.  Stuart,  Sr.,  whom  he  may  have  living  at  his  death. 
Therefore,  any  division  now  made  of  these  lands  among  the 
children  of  WiUiam  B.  Stuart,  Sr.,  will  be  subject  to  be  re- 
voked and  rendered  a  nullity  by  his  having  other  children  bom 
hereafter,  and  living  at  his  death.  And  while  the  parties  en- 
titled have  elected  to  make  a  division  of  said  real  estate  among 
themselves,  which  was  directed  to  be  done  by  the  decree  of 
January  26,  1879,  yet  as  this  election  was  made  when  the 
<;oart  had  held  that  they  had  in  the  land  an  indefeasible  estate 
of  fee  simple,  and  they  may  not  choose  to  have  such  division 
when  it  is  liable  on  a  certain  event,  should  it  happen,  to  be  set 
aside,  it  is  proper  for  this  reason  to  set  aside  said  decree  of 
January  26, 1879. 

The  decrees  of  the  Circuit  Court  were  based  on  an  inter- 
pretation of  this  second  clause  of  this  will,  which  accords  sub- 
stantially with  the  opinion  above  expressed,  except  that  it  holds, 
that  on  the  death  of  William  B.  Stuart,  Sr.,  any  children  he 
might  hereafter  have,  and  who  might  be'  living  at  his  death, 
would  have  no  interest  in  this  property.  This  construction  of 
the  will  is  in  this  respect,  I  think,  erroneous ;  and  I  am  there- 
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fore  of  opinion^  that  the  decrees  of  the  Circuit  Court  of  No- 
vember 15, 1876,  and  of  May  26, 1879,  should  be  reversed  and 
annnlled,  and  that  the  appellant  should  recover  of  the  appellees 
his  coats  in  this  court  expended,  and  that  this  court  should 
render  a  decree  construing  said  will  in  the  manner  above  in- 
dicated, and  remand  the  cause  to  the  Circuit  Court  to  be  fur- 
ther  proceeded  with  pursuant  to  the  principles  laid  down  in 
this  opinion  and,  further,  according  to  the  principles  governing 
courts  of  equity. 

The  other  judges  concurred. 

Decrees  reversed,  cause  remanded. 


FOSSELMAN  V8.  ElDEB. 

[1  Penn.  Sup.  Ct.  7Y.] 

AdDBESS  on  SNVSLOFE  bead  with  LETTEB  OrVINO  NOTE. 

Testatrix  made  a  bequest  to  one  Isabella  FoseelmaD,  and  left  an  envelope  ad- 
dressed *'  Dear  Bella,  this  is  for  you  to  open,"  containing  a  note  for  |2,000  and 
a  letter  orer  her  signature  reading  "  My  wish  is  for  you  to  draw  this  $2,000 
for  your  own  use  should  I  be  called  o£f  sudden."  Bdd,  that  the  letter  and  in- 
scription on  the  enrelope  constituted  a  yalid  testamentary  disposition  of  the 
note  operating  as  a  codicil  to  testatrix  will. 

Ebbob  to  the  Court  of  Common  Pleas  of  Mifflin  county. 
Issues  amicablj  framed  between  Isabella  Fosselman  and  G. 
W.  Elder,  executor  of  Elizabeth  Fosselman. 
The  facts  sufficiently  appear  in  the  opinion. 

A.  Heed,  for  plaintiff. 

A.  B.  Wanner  and  Frank  R.  Schelly  for  defendant  in 
error. 
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Stbbbbtt,  J.  The  facts  upon  which  the  question  of  law  in 
this  case  arose  were  either  admitted  or  established  by  the 
verdict. 

In  the  second  item  of  her  will,  dated  Jnly  ISth,  1878,  the 
defendant's  testatrix  made  the  following  provision  for  the 
plaintiff,  viz.:  ^'I  do  will,  devise,  and  beqneath  to  Isabella 
Fosselman  (who  has  lived  with  me  many  years),  the  house  and 
lot  wherein  I  now  live,  together  with  all  the  famitnre  and  per- 
sonal  property  that  may  be  therein  at  the  time  of  my  decease; 
by  f nmitnre  and  personal  property  I  mean  everything  I  may 
have  at  my  decease,  except  notes  and  bonds  and  evidences  of 
debt ;  and  also  $1,000  in  cash,  to  be  paid  to  her  as  soon  as  prac- 
ticable after  my  decease^  provided,  nevertheless,  the  legacies 
herein  bequeathed  shall  be  forfeited  if  she  claims  any  compen- 
sation for  services  rendered  me  from  my  estate."  The  testa- 
trix having  died  suddenly  in  January,  1880,  the  will  was  duly 
probated  a  few  days  thereafter,  and  letters  testamentaiy 
issued  to  defendant,  the  executor  therein  named.  While  he 
and  the  appraisers  were  engaged  in  making  the  inventory,  a 
sealed  envelope  was  found,  among  the  valuable  papers  of  the 
deceased,  on  which  the  following  words  addressed  to  the  plaint- 
iff were  indorsed,  viz. :  ^'  Dear  Bella,  this  is  for  jou  to  opmi." 
The  envelope  was  immediately  handed  to  her,  and  being 
opened  in  the  presence  of  the  executors  and  appraisers,  it  was 
found  to  contain  a  paper  of  which  the  following  is  a  copy,  viz. : 

"  Lbwistown,  October  2d,  1879. 

"  My  wish  is  for  you  to  draw  this  $2,000  for  your  own  use 

should  I  be  called  off  sudden. 

'^Elizabeth  Fosselman.'^ 

It  also  contained  a  note  for  $2,000,  made  by  the  trustees  of 
the  Presbyterian  Church  of  Lewistown,  dated  October  2d,  1872, 
and  payable  to  the  order  of  testatrix  one  year  after  date,  with 
interest  at  the  rate  of  five  per  cent. 

After  a  memorandum  of  these  papers  was  made  by  the  ap- 
praisers, the  executor  took  possession  of  them,  and  the  right  of 
the  plaintiff  to  collect  the  note  or  receive  the  proceeds  thereof 
having  been  denied  by  the  residuary  legatees,  an  amicable  issue 
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was  framed  between  her  and  the  executor  to  test  her  right 
thereto.  On  the  trial  there  was  no  dispute  as  to  any  of  the 
material  facts.  It  was  conclusiyelj  proved  by  two  witnesses 
that  the  indorsement  on  the  envelope  and  the  paper,  of  which 
the  foregoing  is  a  copy,  were  both  in  the  handwriting  of  Mrs. 
Fosselman,  and  there  was  not  the  slightest  evidence  to  cast  any 
saspicion  on  the  integrity  of  the  transaction.  The  learned 
jadge  submitted  the  case  to  the  jury  with  instructions  to 
render  a  yerdict  in  favor  of  the  plaintiff  unless  they  found  that 
the  said  indorsement  and  paper  were  not  genuine,  or  had  been 
fraudulently  altered ;  subject  to  the  opinion  of  the  court  on  the 
question :  Whether  the  paper  of  October  2d,  1879,  in  connec- 
tion with  the  accompanying  note  of  same  date,  and  the  indorse- 
ment on  the  enyelope,  is  a  testamentary  disposition  of  the  note 
or  the  proceeds  thereof. 

In  his  opinion  on  the  reserved  question,  the  learned  judge 
has  conclusively  shown  that  the  paper  referred  to  is  testamen- 
tary in  its  character,  intended  to  take  effect  upon  the  death  of 
Mrs.  Fosselman,  and  clearly  designated  the  accompanying  note 
as  the  subject  of  the  bequest.  These  conclusions  are  so  f  uUy 
flUBtained  by  both  reason  and  authority,  that  it  is  unnecessary 
to  add  anything  to  what  has  been  so  well  said  in  the  opinion  of 
the  court  below  on  that  subject. 

The  only  remaining  question  is,  whether  the  testatrix  has 
sofficiently  designated  the  plaintiff  as  the  object  of  her  bounty 
in  the  paper  that  is  claimed  to  operate  as  a  codicil  to  her  will. 
The  court  below  held  that  she  had  not,  and  accordingly  entered 
judgment  in  favor  of  the  defendant  non  obstante  veredicto.  In 
this  we  think  there  was  error.  It  is  true  the  testamentary 
paper  of  October  2d,  1879,  does  not  designate  the  plaintiff  by 
name,  and  if  we  had  no  written  evidence  to  show  who  was 
meant  by  the  pronoun,  "  you,"  the  bequest  of  the  note  would 
be  void  for  uncertainty,  but  it  is  a  settled  fact  that  the  envelope 
is  addressed  to  the  plaintiff,  and  why  should  not  that  indorse- 
ment in  the  handwriting  of  the  testatrix  be  taken  as  a  part  of 
the  testamentary  disposition?  It  is  well  settled  that  a  will 
may  be  written  on  several  separate  pieces  of  paper.  It  is  not 
^▼en  essential  to  its  validity  that  the  different  parts  should  be 
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physicallj  nnited ;  it  is  sufficient,  if  they  are  connected  by  their 
internal  sense,  or  hj  a  coherence  and  adaptation  of  parts. 
Wihoff*8  Appealj  3  Harris,  281.  It  was  held,  in  Quider  v. 
Famum,  10  Barr,  98,  that  where  a  will  is  written  on  several 
sheets  of  paper,  fastened  together  by  a  string,  proof  by  two 
witnesses  of  the  signature  of  the  testator  at  the  end  thereof  is 
sufficient ;  and  that  the  question  whether  there  has  been  a  sub- 
sequent fraudulent  addition  to,  or  alteration  of,  the  instrument 
is  for  the  jury,  as  in  other  cases.  In  the  Goods  of  Wedgt^  2 
Notes  of  Cases,  a  portion  of  a  letter  was  admitted  to  probate  as 
the  will  of  Jane  Wedge,  who  on  the  third  page  of  the  letter 
wrote,  and  in  the  presence  of  two  witnesses,  as  required  by  the 
English  statute,  subscribed  her  name  to  the  following,  viz. : 

"  When  I  dey  I  would  like  you  to  bury  and  take  all  I  got 
for  your  treatment  to  me  and  by  somethin  for  your  little  girl.'* 
Th6  subscribing  witnesses  testified  that  after  the  paper  was 
signed  and  attested,  the  deceased  folded  up  the  letter,  and 
in  their  presence  wrote  the  superscription  it  bore.  In  holding 
that  the  paper  was  clearly  entitled  to  probate,  the  court  said : 
"  The  letter  is  addressed  to  Mrs.  Henry  Host,  and  by  *  you '  the 
testatrix  could  mean  no  other  person  to  be  legatee  than  the 
person  she  addressed.  I  am  of  opinion,  therefore,  that  the  per- 
son is  executor  according  to  the  tenor,  and  that  probate  should 
pass  to  him."  That  cdse  is  cited  with  approval  in  The  Goods 
of  Taylor^  4  Notes  of  Cases,  290,  in  which  Mrs.  Taylor  made 
her  will  in  the  form  of  a  letter,  addressed  on  the  outside  to  Sir 
George  Simpson,  and,  after  bequeathing  her  personal  effects  to 
her  daughter,  added  the  following :  "  I  hereby  appoint  you  my 
executor  to  carry  this,  my  will,  into  effect."  Administration 
with  the  paper  annexed  was  claimed  by  the  daughter  on  the 
ground  that  no  executor  was  designated  in  the  will ;  but  the 
address  on  the  letter  was  admitted  to  show  that  by  "  you  "  the 
testatrix  meant  Sir  George  Simpson,  the  person  to  whom  the 
letter  was  addressed,  and  probate  was  accordingly  decreed  to 
him  as  executor.  In  both  these  cases  no  envelope  was  used. 
The  letters  were  in  the  form  generally  in  use  before  the  intro- 
duction of  envelopes,  but  that  fact  cannot  affect  the  principle. 
A  separate  paper  inclosed  and  sealed  up  in  an  envelope  is  just 
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as  much  a  part  of  the  letter  as  if  the  name  of  the  person  to 
whom  it  IB  addressed  was  indorsed  on  the  paper  itself.  There 
18  no  room  in  either  case  to  donbt  that  the  writing  inside  is  ad- 
dressed to  the  person  whose  name  is  written  ontside,  and  so  far 
as  security  against  fraudulent  alteration  or  substitution  of  one 
paper  for  another  is  concerned,  the  one  is  just  as  safe  as  the 
other  before  the  seal  is  broken.  Either  of  them  is  more  secure 
than  separate  papers  attached  merely  by  a  string,  as  in  Ouider 
V.  Famumy  sujpra. 

It  is  also  urged  as  an  objection  to  considering  the  address 
on  the  envelope  as  a  part  of  the  testamentary  paper,  the  former 
was  written  after  the  other  was  signed,  and,  therefore,  the  lat- 
ter should  not  be  considered  as  having  been  signed  at  the  end 
thereof,  as  the  statute  requires ;  but  the  objection  is  without 
merit.  It  assumes  what  may  or  may  not  have  been  the  fact. 
It  is  not  an  uncommon  thing  for  persons  to  indorse  the  address 
before  writing  the  letter,  but  if  it  were  shown  affirmatively  that 
the  address  on  the  envelope  was  written  last  in  order  of  time, 
it  would  be  unimportant.  The  natural  order  of  reading  ought 
to  control,  and  that  is  the  name  of  the  party  addressed  first,  and 
then  what  is  written  to  or  concerning  him.  If  the  signature 
of  the  writer  is  appended  to  what  is  written,  it  fully  meets  the 
requirements  of  the  statute. 

Without  pursuing  the  subject  further,  we  are  of  opinion 
that  the  inscription  on  the  envelope  should  be  read  as  the  pre- 
face to,  and  in  connection  with,  the  paper  inclosed  therein,  and 
that  they  together  constitute  a  valid  testamentary  disposition 
of  the  accompanying  note,  operating  as  a  codicil  to  the  will  of 
the  testatrix. 

Judgment  reversed,  and  judgment  is  now  entered  in  favor 
of  the  plaintiff  on  the  question  of  law  reserved. 


See  Newton  v.  Seaman's  Friend  Society,  ante,  page  18,  and  cases  in  note. 
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MouLTON  V8.  Holmes. 

[57  Califoraia,  S87.] 

Power  of  BZBOim>R  or  administrator  to  oompromibs  claim. 
•  — Effect  of  statute* 

Execaton  and  adminiBtratora  ha^e  the  legal  right  to  oompromiae  debu  due  the 
estate. 

A  statutory  proTiaioii  tluit,  under  eertain  circamstances,  an  ezecntor  or  adniiBU> 
trator,  "  with  the  approbation  of  the  Probate  Gonrt,"  may  componnd  or  coa- 
promiae  claims,  is  not  restrietiye  of  eommon  law  powers,  it  enablea  tha  repra- 
sentatiye  to  act  with  perfect  safety  and  without  being  subjected  to  expense  in 
sustaining  his  acts. 

The  facts  appear  in  the  opinion. 
Stetson  and  Houghton^  for  appellants. 
Jarboe  and  Ha/rrUon^  for  respondents. 

MoKbe,  J.  This  was  an  action  brought  by  the  plaintiffs^ 
as  executors  of  the  estate  of  B.  F.  Moolton,  deceased,  to  set 
aside  a  settlement  of  accounts  between  the  defendants  Holmes 
and  Moore,  and  a  release  executed  in  consideration  thereof, 
and  to  compel  an  accounting  of  the  dealings  and  transactions 
of  Holmes  in  the  management  and  sales  of  certain  real  estate 
held  by  him  as  the  trustee  of  Moulton. 

It  was  charged  in  the  complaint  that  the  settlement  was  not 
for  the  benefit  of  the  estate ;  that  it  was  made  without  the  au- 
thority of  the  executors  and  the  approval  of  the  Ptobate  Courts 
and  under  a  mistake  as  to  the  insolvency  of  Holmes,  which 
was  caused  by  false  and  fraudulent  representations  made  by 
the  latter  for  the  purpose  of  cheating  and  defrauding  the 
estate  out  of  the  moneys  which  he  had  in  his  hands  belonging 
to  it,  and  of  appropriating  them  to  his  own  use. 

Holmes,  in  his  answer,  denied  the  allegations  of  the  com- 
plaint. Upon  the  issues  made  by  the  pleadings,  the  cause  was 
referred  to  a  referee  to  take  and  state  an  account  of  the  trans- 
actions of  Holmes  as  the  trustee  of  Moulton.     Upon  the  com- 
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icg  in  of  the  report,  the  court  below  made  and  filed  its  findings 
of  facts,  and  gave  jndgment  for  the  plaintiffs  for  the  snm  of 
$57,546  66,  with  interest  and  costs.  But  afterwards,  npon  a 
motion  made  by  the  defendant  Holmes  for  a  new  trial,  npon 
the  grounds  that  the  evidence  was  insufficient  to  justify  the 
findings  of  the  court,  and  that  the  decision  was  against  law, 
the  court  ordered  a  new  trial,  and  from  the  order  comes  this 
appeal. 

Presumptively,  the  order  is  correct ;  and  it  is  incumbent 
upon  the  appellants  to  show  that  the  court  erred.  They  con- 
tend that  it  was  error  to  grant  a  new  trial,  because  the  release, 
executed  in  consideration  of  the  settlement  between  Holmes 
and  Moore  was  voidable,  if  not  void,  for  the  reason  that  Moore 
had  no  authority  from  Moulton,  or  from  the  executors  of  his 
estate,  to  make  the  release,  and  it  was  never  approved  by  the 
Probate  Court. 

The  release  itself  was  not  so  much  the  object  of  attack  as 
the  consideration  for  which  it  was  given.  Having  been  given 
in  consideration  of  the  settlement  of  accounts  or  transactions 
between  Holmes  and  Moore,  acting  as  the  attorney  of  the  exec- 
utors, the  object  of  the  action  was  to  impeach  the  settlement 
for  fraud  and  want  of  authority. 

The  couj*t  found  that  there  was  no  fraud  in  the  settlement, 
and  that  it  had  not  been  made  or  approved  by  the  Probate 
Court.  But  it  did  not  find  that  it  had  been  authorized  by  the 
executors,  although  it  found  probative  facts  from  which  that 
fact  ought  to  have  been  deduced.  For  it  found,  in  substance, 
that  Moulton  was^  in  his  lifetime,  the  owner  of  113  lots  of 
land  in  the  city  and  county  of  San  Francisco,  and  on  the  14th 
of  August,  1868,  he  conveyed  them,  by  a  contract  in  writing, 
to  Holmes,  for  the  sum  of  $90,000.  Of  this  amount,  $43,526 
were  paid  at  the  time  of  the  transaction,  leaving  due  and  un- 
paid a  balance  of  $46,474,  which,  by  the  contract.  Holmes 
agreed  to  pay  as  follows,  namely :  By  buying  in  an  outstanding 
title  to  some  of  the  lots,  "  on  such  terms  as  he  and  Moulton 
might  agree  upon,"  and  by  putting  them  all  in  market  and 
selling  them  from  time  to  time  as  he  could ;  and,  after  paying^ 
the  unpaid  purchase-money  in  that  way,  he  agreed  to  divide 
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the  net  proceeds  of  the  sales  eqaally  between  himaelf  and 
Monlton,  after  payment  of  the  expenses^  etc.,  attending  the 
management  and  sales  of  the  property.  Seyeral  sales  were 
made  nnder  the  contract,  and  a  portion  of  the  moneys  realized 
from  them  was  paid  to  Monlton. 

On  the  20th  of  October,  1868,  Monlton  assigned  the  con- 
tract  to  the  defendant  Moore,  to  the  extent  of  $8,000,  and 
anthorized  him,  as  his  attorney,  to  collect  from  Holmes  any 
money  which  might  be  coming  to  him  from  sales  made  by 
Holmes.  Afterwards,  on  the  19th  of  October,  1869,  he  con- 
veyed  all  his  right,  title,  and  interest  in  the  land,  by  qnit-daim 
deed,  to  Moore,  with  intent  to  make  Moore  his  trustee ;  and 
soon  after  the  making  and  delivery  of  this  deed  he  died ;  the 
appellants  became  his  executors,  and  Moore  continued  to  act 
as  attorney  for  the  estate. 

In  Stewart  v.  Nevina^  60  Cal.  279,  it  was  held,  that  this 
conveyance  to  Moore,  and  the  contract  entered  into  with 
Holmes,  left  the  testator  no  interest  except  an  interest  in  the 
moneys  for  which  the  lands  were  to  be  sold  nnder  the  contract 
with  Holmes ;  that  the  precise  sum  to  which  the  testator  would 
be  entitled  could  only  be  ascertained  upon  accounting  and 
settlement  first  had  with  Moore  and  Holmes ;  and  that  the  sur- 
plus, should  there  be  one,  belongs  to  the  estate  of  the  testator, 
and  the  executors  are  entitled  to  an  accounting  concerning  it. 

To  ascertain  this  sum,  Holmes  and  Moore  made  the  settle- 
ment which  is  now  sought  to  be  impeached.  Besult  of  the 
settlement  was,  that  Holmes  conveyed  to  Moore,  in  trust  for 
the  estate,  forty-six  lots,  being  all  of  the  unsold  portions  of  the 
land  transferred  to  him  by  the  testator.  Moore  executed  and 
delivered  to  him  a  release,  in  which  were  aclqiowledged  the 
execution  and  delivery  of  the  conveyance,  and  that  there  had 
been  received  from  Holmes,  by  Moulton  in  his  lifetime  and  by 
Moore  after  his  death,  the  sum  of  $66,811  on  account  of  the 
transactions  and  sales  under  the  contract,  and  that,  in  consider- 
ation thereof,  he,  "as  owner  and  assignee  of  the  contract,'' 
canceled  and  annulled  the  contract,  and  released  and  dischaiged 
Holmes  from  all  liability  on  account  of  it. 

The  court  did  not  find  that  Holmes  was  in  fact  insolvent  at 
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the  time  of  the  settlement,  or  that  he  represented  himself  to 
be  BO,  or  that  the  executors  knew  of,  advised,  and  consented  to 
it,  and  afterwards  ratified  it.  On  the  contrary,  it  found  that 
the  executors  did  not  consent  to  the  settlement  or  ratify  it,  and 
that  they  did  not  authorize  it,  except  on  the  condition  that 
Moore  should  satisfy  himself  that  Holmes  was  insolvent  to  the 
extent  of  $60,000,  and  that  Moore  never  did  satisfy  himself 
that  Holmes  was  insolvent  to  that  extent. 

A  careful  examination  of  the  record  satisfies  us  that  the 
findings  upon  these  matters  are  not  sustained  by  the  evidence. 
The  evidence  concerning  them  is  not  conflicting ;  it  runs  all 
one  way ;  and  it  proves  beyond  question  that  Moore  learned 
from  reliable  authority  that  Holmes  was  insolvent,  and  he 
communicated  his  knowledge  to  the  executors,  and  the  execu- 
tors agreed  with  him  upon  the  subject  of  Holmes'  insolvency, 
and  that  it  was  best  that  a  settlement  should  be  made  with  him. 
They  accordingly  advised  Moore  to  settle  with  him  "  upon  the 
best  terms  he  could  get."  At  their  solicitation,  Moore  made 
the  settlement,  and  informed  them  of  all  that  had  been  done. 
"They  4id  »ot  disapprove  of  it,"  but  received  the  property 
which  had  been  conveyed  by  Holmes  in  trust  for  the  estate. 
When  they  received  it,  they  knew  that  both  Holmes  and  Moore 
bad  mortgaged  it  before  the  settlement;  and  knowing  that 
fact,  they,  by  an  agreement  in  writing,  assumed  payment  of 
the  notes  and  mortgages  made  by  Moore,  and  agreed  to  save 
Moore  harmless  from  any  liability  on  account  of  them. 

Instead  of  a  finding  that  the  executors  did  not  consent  to 
the  settlement,  or  authorize  it  to  be  made,  the  court  should 
have  found  that  they  did  not  consent  to  it  and  authorize  it. 

The  failure  of  the  court  to  find  according  to  the  facts,  and 
the  finding  of  certain  material  facts  being  against  the  evidence, 
that  reason  alone  was  sufficient  to  authorisfe  the  court  below  to 
grant  a  new  trial.  And  even  if  the  evidence  had  been  confiict- 
ing,  and  the  court  was  satisfied  that  it  had  erred  in  adjudicat- 
ing it,  this  court  would  not  disturb  the  decision ;  for  a  motion 
for  a  new  trial  is  a  motion  addressed  to  the  sound  legal  discre- 
tion of  the  court,  and  the  Appellate  Court  will  interfere  only 
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in  case  of  a  plain  abuse  of  such  discretion.    {Hall  v.  Bark 
JSmUy  Bcmning,  83  Cal.  525.) 

As  the  court  found  that  the  settlement  sought  to  be  im- 
peached was  made  without  fraud,  it  was  a  material  fact  to  be 
found  that  it  was  authorized  by  the  executors ;  for  if  it  was  a 
fair  and  honest  transaction,  made  by  the  authority  of  the  ex- 
ecutors, and  in  the  interest  of  the  estate,  it  was  unimpeachable. 
Executors  and  administrators  haye  the  legal  right  to  compound 
and  discharge  debts  due  to  their  testator  or  intestate.  (3  P. 
Wms.  381 ;  10  Smedes  &  M.  401;  Chadboume  v.  Ghadbaume, 
9  Allen,  173.)  '^  An  administrator,"  says  the  Supreme  Court 
of  Virginia,  ^*  is  invested  with  full  dominion  over  the  assets  of 
the  estate,  and  with  full  discretion  for  the  liquidation  and  set- 
tlement of  all  claims  due  to  or  from  the  estate.  He  may  make 
settlements  and  compromises  with  creditors,  and  give  them 
confessions  of  judgments.  *  *  *  And  if  he  acts  fairly,  in 
good  faith,  and  with  due  regard  to  the  interests  of  the  estate, 
the  distributees  will  be  bound  by  his  acts,  and  he  will  be  pro- 
tected." {Boyd  y.  Oglt^^  23  Gratt.  674.)  ^'  An  executor  is 
not  only  bound  to  compromise  and  release  a  debt  when  the 
interests  of  the  estate  require  it,  but  he  would  be  guilty  of  cul- 
pable neglect  if  he  should  fail  to  do  so  and  lose  the  debt.  He 
is  bound  to  act  in  such  a  case  as  a  discreet  and  prudent  man 
would  act  were  the  debt  his  own."    {In  re  SooU^  1  Redf .  336.) 

Such  a  power  belongs  to  all  trustees  for  the  benefit  of  the 
trust  estate,  and  they  have  the  right  to  assume  the  responsi- 
bility of  judging  of  the  necessity  for  its  exercise.  The  cir- 
cumstances which  may  render  it  necessary  are  presumably  bet- 
ter known  to  them  than  to  any  one  else.  Executors  and  ad- 
ministrators have,  therefore,  never  been  required  to  obtain 
preliminary  authority  for  that  purpose  from  the  Probate  Court, 
although  the  judgment  had  to  be  ultimately  approved  by  the 
court  when  they  came  to  render  an  account  of  their  trust. 

Section  1588  of  the  Code  of  Civil  Procedure,  which  pro- 
vides that,  "  whenever  a  debtor  of  a  decedent  is  unable  to  pay 
all  his  debts,  the  executor  or  administrator,  with  the  approba- 
tion of  the  Probate  Court  or  judge,  may  compound  with  him, 
and  give  him  a  discharge  upon  receiving  a  fair  and  just  divi- 
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'dend  of  his  effects;  a  compromise  may  also  be  authorized 
when  it  appears  to  be  just  and  for  the  best  interests  of  the 
estate" — ^is  intended  for  the  protection  of  executors  and  admin- 
istrators, and  is  not  restrictive  of  their  common  law  powers. 
"  It  is  not  to  be  doubted,"  says  the  Supreme  Court  of  New 
Hampshire,  in  construing  a  similar  statute,  '*  that  before  the 
passage  of  the  statute  an  administrator  might  lawfully  com- 
pound with  a  debtor,  and  receive  less  than  the  amount  of  the 
debt,  if  he  could  show  that  what  he  had  done  was  beneficial  to 
the  estate.  But  he  acted  in  some  peril  in  the  matter ;  for  if  an 
objection  was  taken,  the  burden  of  proof  lay  upon  him  to  show 
that  he  had  acted  judiciously,  and  that  the  estate  had  not  been 
prejudiced  by  the  compromise.  To  obviate  this  difficulty,  and 
perhaps  also  to  remove  doubts  upon  the  subject,  the  statute 
has  provided  a  mode  in  which  the  administrator,  by  obtaining 
a  previous  authority  from  the  judge,  may  compromise  with  a 
debtor  with  perfect  safety,  and  without  being  subjected  to  ex- 
pense in  sustaining  his  acts.  But  the  right  to  compromise, 
which  existed  prior  to  the  passage  of  the  statute,  is  not  taken 
away.  It  may  still  be  exercised  as  before,  subject  to  the  same 
limitations  and  risks."  {Wyman^s  Appeal^  13  N.  H.  18.) 
And  in  Chouteau  v.  Suydam,  21  N.  Y.  179,  where  it  was  ob- 
jected that  an  executor  did  not  obtain  the  authority  of  the 
surrogate  to  compromise  a  claim  of  an  estate  pursuant  to  a 
statute  which  authorized  it,  it  is  said :  ^^  The  object  of  the 
statute  was  not  to  confer  upon  executors  and  administra- 
tors powers  which  otherwise  they  would  not  possess,  but  to 
afford  them  additional  protection  when  acting  in  good  faith  in 
the  exercise  of  their  common-law  powers.  Although  they  could 
compromise  a  claim  or  compound  a  debt  without  the  aid  of  the 
statute,  still  they  might  perhaps  be  held  responsible  for  any 
serious  error  in  judgment  in  so  doing.  The  statute  enables 
them  to  obtain  the  sanction  of  the  judgment  of  the  surrogate 
in  addition  to  their  own,  and  thus  affords  them  additional  pro- 
tection if  their  conduct  is  fair  and  honest." 

Besides,  the  findings  in  this  respect  were  not  only  unsus- 
tained  by  the  evidence,  but  some  of  the  findings  of  law  were 
against  law;  for  the  court  found,  that,  of  the  113  lots,  eleven 
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of  them  were  Bold  at  auction,  and  the  net  proceeds  of  the  sale 
applied  to  the  extingnishment  of  a  balance  dae  upon  the  pnr- 
chase-monej  of  the  ontstanding  title  which  Holmes  had  bought 
in  pursuant  to  the  terms  of  the  contract ;  yet  it  found,  as  mat> 
ter  of  law,  that  Holmes  was  not  entitled  to  be  credited  with 
that  sum.  This  decision  was  contrary  to  law,  because  the  out- 
standing title  was  purchased  for  the  benefit  of  Holmes  and  the 
testator,  and  the  amount  paid  for  it  was  to  be  credited  upon  the 
balance  of  the  unpaid  purchase-money. 

Where  a  finding  of  fact  is  against  the  evidence,  and  a  find* 
ing  of  law  is  contrary  to  the  finding  of  fact,  it  is  not  error  in  a 
court  to  grant  a  new  triaL 

Order  affirmed. 

MoKmsTBT,  J.,  and  Ross,*  J.,  concurred^ 


Power  of  executor  or  administrator  to  compromise  elaims«— At 

common  law  an  executor  had  the  right,  when  the  interest  of  the  estate  re- 
quired  it,  to  compromise,  compound,  or  discharge  debts  due  the  decedent. 
Whether  or  not  it  be  at  present  necessary  or  proper  to  obtain  prpllmlnaiy 
authority  from  a  Court  of  Probate,  or  whether  the  ultimate  sanction  of  sodi 
a  court  be  necessary  to  the  validity  of  such  acts  of  the  executor,  depends 
upon  the  statutes  in  the  several  States.  But  these  statutes  do  not  confer  the 
right,  nor  have  they,  in  any  observed  instance,  materially  interfered  with  it, 
or  taken  it  away.  Boyd  v.  Oglesby,  28  Qratt.  (Ya.)  674;  Bi^^arte  Oatman^ 
1  Bedf.  (N.  T.)  284;  Hufnagle's  Estate,  28  Pitts.  L.  J.  121.  In  New  York 
the  statute  (Rev.  Btat  6th  ed.  96,  g  85)  requires  that  an  order  be  obtained 
from  the  surrogate  before  the  executor  may  compromise  any  debt  due  the 
estate,  which  may  be  either  a  debt  due  from  an  insolvent;  or  one  as  to  which 
there  is  doubt  as  to  the  liability  of  the  debtor.  Shepard  v.  Baiters,  4  Redl 
282.  In  South  Carolina  the  statute  (Genl.  Stat.  458,  §  9)  is  held  not  to  affect 
compromises  valid  at  common  law,  such  compromises  being  sustained  as  of 
course.  Geiger  v.  Kaigler,  9  8.  C.  401.  In  Louisiana,  if  an  executor  makes 
a  compromise  without  authority  of  court  he  will  be  liable  for  the  amount  of 
it  unless  it  appear  that  the  debtor  was  insolvent,  or  that  the  liabiUty  was 
doubtful.  Fridge  v.  Buhler,  6  La.  Ann.  272.  But  the  common  law  rule  Is 
that  where  an  executor  makes  a  compromise  in  good  faith,  prudently, 
and  for  the  benefit  of  the  estate,  he  is  ndt  chargeable  with  the  debt  This  is 
the  doctrine  in  Wyman's  Appeal  (18  N.  H.),  referred  to  in  the  opinion  above. 
Woolfalk  V.  Sullivan,  28  Ala.  548;  Estate  of  Millenovich,  5  Kev.  161;  Pusej 
V.  Clemson,  9  Serg.  &  R  204;  Berry  v.  Parkes,  8  Smed.  &  M.  625.  Such 
compromises  inure  to  the  benefit  of  the  estate,  and  never  to  the  benefit  of 
the  executor.    Salger  v.  Wilson,  4  Watts  &  S.  601.    An  agreement  by  an  ex- 
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ecotOT  to  Tele«8e  a  daim  of  the  estate  against  a  debtor  in  consideration  of  an- 
other creditor  releasing  his  own  claim  against  the  same  debtor  is  valid,  and 
within  his  power.  Bayenport  y.  First  Congregational  Society,  88  Wis:  887. 
An  administrator  is  held,  in  Louisiana,  to  exceed  his  proper  functions  even 
hy  entering  into  an  agreement  with  the  debtor  of  an  estate  to  extend  the 
time  of  payment  beyond  that  fixed  by  the  original  contract  Landry  v.  Do- 
les, 25  La.  Ann  181.  Contra,  Martin  v.  Tarver,  48  Miss.  617.  An  executor 
may  subndt  a  matter  to  arbitration,  but  is  responsible  as  for  a  deooitavit  if 
the  estate  is  injured  by  the  award.    Kelson  v.  Cornwall,  11  Gratt  (Ya.)  734. 


Speed  vs.  EIelly. 

[59  Mississippi,  47.] 
ChOBES  in  AOnON. — PULOB  OF  DISTBIBTTTIOK. 

Th«  words  "  all  personal  property  sitaated  in  this  Stete"  In  a  statate  regolatiiig' 
•dministratiTe  distribution,  do  not  iodnde  money  deposited  in  bank  within  the 
fittte,  or  a  note  secured  by  mortgage  on  land  therein,  when  the  bank-book  and 
note  are  found  at  the  intestete's  foreign  domicile,  and  administration  is  ther» 
granted. 

Appeal  from  the  Chancery  Court  of  Warren  county. 

John  A.  Mason  died  in  Louisiana,  on  January  17, 1881,  in- 
testate,  leaving  him  surviving  two  sisters,  a  half  sister  and 
three  half  brothers,  residents  of  North  Carolina.  He  owned  a 
residence  and  other  property,  and  had  balances  to  his  credit  in 
the  Yicksburg  Bank  and  the  Mississippi  Yalley  Bank.  He 
also  owned  a  note  secured  by  mortgage  on  land  in  Warren 
connty.  Administration  was  granted  in  Louisiana,  on  February 
19,  1881,  to  deceased's  physician,  the  appellee.  The  bank- 
books, note  and  mortgage  were  found  in  deceased's  residence 
<^d  duly  inventoried.  The  appellee  filed  a  ce^ificate  of  his 
appointment  with  the  clerk  of  Warren  county,  and  the  Chan- 
cery Court  of  that  county  recognized  his  authority  to  act 
within  this  State.  On  February  28, 1881,  that  court,  on  the 
petition  of  the  sisters  of  the  full-blood,  appointed  appellant,  the 
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law  partner  of  the  sisters'  counsel,  administrator  and  revoked 
the  order  recognizing  appellee.  This  action  was  without 
notice  to  appellee,  who  petitioned  for  a  rehearing.  Pending  thiii 
contest  the  Louisiana  court  decreed  an  immediate  distribution 
of  the  estate.     Thereupon  appellee  was  re-instated  in  hii  office. 

O.  Gordon  Adam^  for  appellant. 

Buck  dk  Cla/irk  and  PiMman^  PiUman  d:  Smith,  for  ap- 
pellee. 

OoopsB,  J.  On  a  former  day  of  this  term  we  reversed  the 
<lecree  of  the  court  below,  because  the  record  showed  the  pro- 
priety of  the  appointment  of  the  appellant  as  administrator  of 
the  estate  of  Mason,  there  being  property  (debts  due  the  intes- 
tate) in  this  State,  and  declined  to  pass  upon  all  the  questionB 
presented  by  counsel  for  the  appellee,  because  we  considered 
them  prematurely  presented,  as  they  ought  to  arise  on  an  ap- 
plication for  distribution,  and  not  upon  a  motion  to  revoke  the 
letters  of  the  administrator  appointed  by  the  courts  of  thifi 
State.  Upon  the  request  of  counsel,  both  for  the  appellant 
and  appellee,  and  understanding  that  the  parties  now  before 
the  court  really  represent  the  two  classes  of  distributees,  we 
have  considered  the  case  as  if  it  was  on  proceedings  for  dis- 
tribution. The  cause  is  to  be  decided  upon  the  construction  of 
§  1270  of  the  Oode  of  1880,  which  is  as  follows :  "  All  per- 
aonal  property,  situated  in  this  State,  shaU  descend  and  be  dis- 
tributed according  to  the  laws  of  this  State  regulating  the 
descent  and  distribution  of  such  property,  regardless  of  all 
marital  rights  which  may  have  accrued  in  other  States^  and 
notwithstanding  the  domicile  of  the  deceased  may  have  been  in 
another  State,  and  whether  the  heirs,  or  persons  entitled  to 
distribution,  be  in  this  State  or  not ;  and  the  widow  of  such 
deceased  person  shall  take  her  share  in  the  personal  estate  ac- 
cording to  the  laws  of  this  State."  On  the  part  of  the  appeUee 
it  is  contended :  First,  that  the  words  "  personal  property  sit- 
uated in  this  State  "  do  not  include  ehoses  in  action  held  by 
one  who  dies  domiciled  in  another  State ;  and  secondly,  if  they 
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do,  the  statute  is  unconstitutional,  being  an  attempted  distribu- 
tion of  property  not  within  the  territorial  limits  of  the  State. 
Careful  and  extended  research  has  failed  to  discover  in  the 
laws  of  any  other  State  or  country  any  similar  statutory  regula- 
tion, and  we  are  left  to  determine  from  the  statute  and  its 
subject  the  fair  import  of  its  terms.  We  begin  by  saying  that 
we  entertain  no  doubt  of  the  power  of  the  legislature  to  over- 
turn the  fiction  of  law  that  personal  property  has  its  situs  at 
the  domicile  of  the  owner,  and  to  make  it  distributable  by  the 
laws  of  this  State ;  that  the  character  of  the  property  in  no 
manner  impairs  the  power ;  that  the  locality  given  to  choses  in 
action,  by  the  fiction  that  it  follows  the  person  of  the  owner, 
is  as  susceptible  to  be  changed  and  fixed  at  the  place  of  the 
reaidence  of  the  debtor  for  the  purposes  of  distribution,  as  the 
fiction  that  tangible  property  is  governed  by  the  laws  of  the 
domicile  may  be  changed  and  fixed  at  the  place  of  the  actual 
^tu  of  the  property.'  The  fiction  is  not  a  rule  of  international 
law,  but  a  mere  principle,  which  produces  uniformity  of  judi- 
cial action,  and  is  applied  by  the  courts  through  comity,  but 
which  no  court  would  enforce  against  either  a  positive  statute 
or  the  public  policy  of  its  State.  Whether  choses  in  action  are 
included  in  the  words  ^^  personal  property  situated  in  this 
State  "  is  a  question  in  the  solution  of  whidi  we  have  experi- 
enced great  difficulty,  and  which  we  are  unable  to  determine 
with  entire  satisfaction  to  ourselves.  Personal  property, 
whether  of  a  tangible  or  an  intangible  character,  is  considered 
as  located,  for  the  purposes  of  administration,  in  the  territory 
of  that  State  whose  laws  must  furnish  the  remedies  for  its  re- 
duction to  possession.  When  the  laws  of  such  State  are  ap- 
pealed to  for  authority  and  aid,  the  fiction  yields  to  the  fact, 
and  the  courts  for  all  purposes  of  administration  enforce  the 
laws  of  the  State  under  whose  authority  they  act.  When,  how- 
ever, in  the  course  of  administration,  that  point  is  reached  at 
which  distribution  is  to  be  made,  the  fund  is  usually  remitted 
to  the  domiciliary  administrator,  but  is  sometimes  distributed 
by  the  court  having  charge  of  the  property,  in  which  event  dis- 
tribution is  made  according  to  the  law  of  the  domicile.  For 
the  purposes  of  administration,  therefore,  personal  property  is 
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situated  in  that  State  in  which  it  is  fonnd,  or,  in  cases  of  choses 
in  action,  in  which  the  debtor  resides  ;  for  the  purposes  of  dis- 
tribution it  is  situated  in  the  State  of  the  domicile  of  the  in- 
testate or  testator. 

The  appellant  contends  that  by  the  terms  of  our  statute  al) 
personal  property  which  is  subject  to  administration  in  this- 
State  is  also  to  be  distributed  -according  to  its  laws,  while  the 
appellee  argues  that  the  statute  applies  only  to  such  tangible 
property  as  has  an  actual  situation  here.     The  words  ^^  peraona} 
property,"  if  not  limited  in  their  operation  by  the  words  "  sit- 
uated in  this  State,"  are  certainly  broad  enough  to  embrace 
choses  in  action,  and  ordinarily  we  think  would  include  them. 
The  suggestion  made  in  the  case  of  Mclntyre  y.  Ingrahamy 
36  Miss.  25,  that  the  words  "  personal  estate "  do  not  include 
promissory  notes,  is  not  supported  by  the  authorities  cited. 
But  the  personal  property,  which  the  statute  declares  shall  be 
distributed  according  to  our  laws,  is  personal  property  sUwxted 
in  this  State,    Without  deciding  what  would  be  the  result  if 
both  the  evidence  of  the  debt  and  the  debtor  were  within  this 
State  at  the  death  of  the  intestate,  or  whether  there  may  not 
be  cases  in  which,  thongh  the  evidence  of  the  debt  may  be  in 
the  hands  of  the  intestate  at  the  time  of  his  death  at  his  domi- 
cile in  another  State,  the  statute  might  be  held  to  include  the 
debt  as  situated  in  this  State,  we  are  of  the  opinion  that  under 
the  circumstances  shown  by  the  record  in  this  cause  the  choses 
in  action  described  in  the  proceedings  cannot  be  considered  as 
personal  property  situated  in  this  State.    A  bequest  of  all  one's 
personal  estate,  or  of  all  his  goods  and  property,  passes  his  notes 
and  other  choses  in  action.     Anon,  1  P.  Wms.  267 ;  Oriditon 
V.  Syme8y  8  Atk.  61 ;  Moore  v.  Moore^  1  Bro.  Ch.  127.    But  a 
bequest  of  all  the  personal  property  situated  in  a  particular 
place  does  not  pass  choses  in  action,  except  such  perhaps  as  are 
usually  treated  as  money. 

In  Fleming  y.  Brook^  1  Sch.  &  Lefr.  818,  the  testator  be- 
queathed to  Mrs.  Fleming  ^^all  my  property  of  whatever 
nature  or  kind  the  same  may  be  that  may  be  found  in  her  bouse 
in  Duke  street,  except  a  bond  of  F.  M.  Esq.,  in  my  writing-box 
in  the  said  house  contained."    Another  bond  secured  by  mort- 
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gage,  and  the  mortgage  and  aeyeral  bankers'  receipts,  at  the 
death  of  the  testator,  were  found  in  the  house.  It  was  held 
that  neither  the  bond  nor  the  bankers'  receipts  passed,  because 
choees  in  action  have  no  locality.  In  Moore  y.  Moore^  1  Bro. 
Ch.  127,  a  bequest  of  ^^all  mj  goods  and  chattels  in  Suffolk" 
was  held  not  to  pass  a  bond  found  in  a  drawer  in  the  house  in 
Suffolk,  the  chancellor  saying:  ^^Ohoses  in  action  have  no 
locality ;  bonds  have  no  more  locality  than  other  choses  in  ac- 
tion, otherwise  than  by  drawing  the  jurisdiction  of  the  Ecde- 
^astical  Court." 

To  the  same  effect  are  many  other  cases.  Jones  v.  Sefton^ 
4  Ves.  166 ;  Hertford  v.  LmotheTy  7  Beav.  1 ;  Perniimem  v. 
French,  1 7  Pick.  404 ;  Brooke  v.  Turner,  7  Sim.  671 ;  Green 
V.  SymondSj  1  Bro.  Ch.  129,  n.;  Popliam  v.  Ayleehury,  Ambl. 
68 ;  Arnold  v.  Arnold,  2  Myl.  &  E.  365 ;  KenddU  v.  KendaU, 
4  Buss.  360 ;  Rogers  v.  Thomas,  2  Keen,  8 ;  Jackson  v.  Rob- 
inson,  1  Yeates,  101.  And  the  rule  may  be  considered  as 
settled,  that  where  the  words  used  are  broad  enough  to  include 
choses  in  action,  yet  if  they  fix  a  locality  to  the  property  given 
they  will  be  considered  as  excluded,  unless  there  are  other 
words  evidencing  an  intention  to  include  them,  because  they 
have  no  locality.  Unless,  then,  we  can  construe  the  statute  as 
fixing  the  locality  in  this  State  of  all  debts  due  by  persons  res- 
ident here,  the  debts  due  to  the  intestate  are  distributable 
under  the  laws  of  the  State  of  Louisiana,  in  which  he  was 
domiciled.  Such  a  construction  would  greatly  simplify  the 
administration  of  the  estates  of  non-residents,  and  relieve  us 
from  many  complications  which  may  and  must  arise  in  admin- 
istrations which  are  original  and  independent  as  to  tangible 
property  situated  here,  and  ancillary  as  to  choses  in  action  re- 
duced to  possession  by  the  administrator.  But  the  rule  is  so 
well  established  that  choses  in  action  have  no  locality,  that  we 
must  conclude  that  the  legislature,  if  intending  to  abrogate  it, 
would  have  done  so  in  direct  and  positive  language.  It  is  said 
that  the  statutory  provision  found  in  our  laws  had  its  origin  in 
the  desire  to  protect  the  institution  of  slavery,  and  was  adopted 
to  put  slave  property  on  the  same  footing  with  real  estate; 
whatever  may  have  been  the  intention  of  the  provision,  it  is 
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certainly  applicable  to  all  personal  property  of  a  tangible  char- 
acter  situated  here,  bat  we  are  not  able  to  say  that  it  was  in- 
tended to  embrace  choses  in  action  owned  by  a  non-resident^ 
which  are  entirely  disconnected  with  any  bnsiness  conducted 
in  this  State.  Tlie  role  that  such  property  has  its  situs  at  the 
domicile  of  the  owner  is  universally  recognized,  and  may  be 
said  to  be  as  well  established  as  if  declared  by  a  positive  statute, 
and  we  are  unwilling  to  hold  it  to  be  abrogated  by  implication. 
The  decree  of  the  chancellor  will  be  aflSrmed,  but  the  ooets  of 
this  proceeding,  both  in  this  court  and  in  the  court  below,  will 
be  paid  by  the  appellee  out  of  the  funds  of  the  estate. 

Decree  accordingly. 


Webb  vs.  Dye. 

[18  West  YiriBflnia,  876.] 

WbIOHT    of     TESTDCONT    of    SUBSORIBmO    WrrNBBSES. — Al>inB8I- 

BUJTY  OF  ATTESTATION  GL^ITSE. 

The  qneetion  of  the  due  eztcntion  of  a  will  is  to  be  determined  like  Any  other, 
in  Tiew  of  all  the  legitimate  eyidence  in  the  case ;  and  no  oontroUing  effeet  is 
to  be  given  to  the  testimony  of  the  snbscribing  witnesses.  Their  direct  par- 
tidpation  in  the  transaction  must  of  coarse,  under  ordinary  circmaostances,  give 
great  weight  to  their  testimony ;  bnt  it  is  liable  to  be  rebutted  by  other  evi- 
dence, either  direct  or  circumstantiaL 

Upon  an  issue  deviiavit  vel  rum  a  certificate  of  attestation  signed  by  the  sobecrib- 
ing  witnesses,  showing  that  aU  the  requirements  of  the  statute  for  the  vafid 
execution  of  the  will  haye  been  complied  with,  is  proper  to  go  to  the  jury  with 
the  other  eyidence  on  the  question  of  the  due  execution  of  the  wilL 

A  will  must  be  subscribed  but  need  not  be  proyen  by  two  attesting  witiu 


Afpxal  from  and  supersedeas  to  a  decree  of  the  Circuit 
Court  of  the  county  of  Ritchie. 

The  facts  of  the  case  are  sufficiently  stated  in  the  opinion. 

Walter  JS.  Sands,  and  ff.  C.  ShowaUer^  for  appellants. 

John  A.  Hutchinson,  for  appellee. 
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Johnson,  President.  A  paper- writing  purporting  to  be 
the  last  will  and  testament  of  Benjamin  Webb,  dated  the  29th 
day  of  Augnsty  1861,  purporting  to  be  signed  and  sealed  by 
the  said  testator,  and  witnessed  by  William  Harris  and  Philip 
James  Frederick,  Jr.,  whose  names  are  signed  below  the  fol- 
lowing attestation :  ^^  Signed,  sealed,  published  and  declared 
by  the  said  Benjamin  Webb  as  and  for  his  last  will  and  testa- 
ment in  the  presence  of  us,  who,  at  his  request  and  in  his  pres- 
ence, and  in  the  presence  of  each  other,  have  subscribed  our 
names  as  witnesses  thereto,"  was  presented  to  the  County 
Court  of  Ritchie  county  on  the  10th  day  of  June,  1879,  for 
probate,  and  the  order  of  the  County  Court  shows,  that  it 
"  was  duly  proven  by  Philip  James  Frederick,  Jr.,  one  of  the 
subscribing  witnesses  thereto;  whereupon,  the  said  Philip 
James  Frederick,  Jr.,  appeared  in  open  court,  and  being  duly 
sworn,  testified  that  he  was  present,  and  the  testator,  Benjamin 
Webb,  acknowledged  the  said  writing  to  be  his  will,  although 
he  did  not  see  him  sign  his  name  thereto,  and  he  in  his  pres- 
ence, at  his  request,  and  in  the  presence  of  William  Harris,, 
the  other  subscribing  witness,  who  is  now  deceased,  signed  hia 
name  as  a  witness  thereto,"  and  the  signature  of  said  other 
subscribing  witness,  William  Harris,  being  proved,  the  will 
was  admitted  to  probate.  On  the  29th  day  of  August,  1879,. 
the  plaintiff,  John  Webb,  filed  his  bill  in  the  Circuit  Court  of 
Eitchie  county  against  the  proper  parties,  charging  that  said 
paper-writing  was  not  the  will  of  Benjamin.  Webb,  deceased ,^ 
because  at  the  time  said  will  was  attested  it  was  not  signed  by 
the  said  Benjamin  Webb,  and  that  the  testator  never  acknowl- 
edged the  said  paper  as  his  will  in  the  presence  of  the  witness, 
Frederick,  &g.  The  bill  further  charges,  that  the  testator,  at 
the  time  the  said  will  purports  to  have  been  executed,  was  of 
unsound  mind,  and  that  undue  influence  was  exerted  over  him 
to  induce  him  to  make  said  will,  if  he  did  execute  the«6ame» 
The  bill  prays  for  an  issue  devisavit  vel  non.  The  defendants 
answer,  denying  the  allegations  of  the  bill. 

On  the  30th  day  of  October,  1879,  the  issue  was  ordered  in 
the  usual  form,  and  was  tried  at  the  April  term,  1880 ;  and  on 
the  29th  day  of  April,  1880,  the  jury  rendered  a  verdict  in  fa- 
vor of  the  will,  which  verdict  the  court  approved  and  dis- 
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missed  the  plaintifiPs  bill.  At  the  trial  of  the  issue  the  oon- 
testants,  John  Webb  and  others,  saved  three  bills  of  ezcepdonB. 
The  first,  to  the  admission  as  evidence  to  the  jury,  of  the  attee* 
tation  to  the  will  and  the  signatures  thereto  of  the  subscribing 
witnesses :  the  second,  to  the  giving  of  two  of  the  instructioni 
asked  for  by  the  proponents  of  the  will ;  the  third,  to  the  re- 
fusal of  the  court  to  set  aside  the  verdict  of  the  jury  and  grant 
a  new  trial.  Did  the  court  err  to  the  prejudice  of  the  appel- 
lants in  the  matters  complained  of  ? 

The  witness,  Frederick,  says,  in  his  evidence  on  the  issne, 
that  he  did  not  see  the  name  of  Benjamin  Webb  to  the  will, 
when  he  witnessed  it.  When  recalled,  he  said :  ^^  When  I 
signed  my  name  to  the  paper  *  *  *,  I  looked  at  it  to  see 
what  names  were  on  it.  I  saw  the  seal  or  scroll  on  the  right 
hand  side  but  did  not  see  Benjamin  Webb's  name  there."  On 
cross-examination,  he  said :  ^^  I  saw  the  scroll  to  the  paper ; 
that  is  my  recollection  about  it  now.  I  have  since  talk^  to 
Showalter  and  Braiden  about  it.  I  do  not  recollect  that  £  saw 
the  name  of  Benjamin  Webb  to  the  paper.  I  will  notsaj 
that  it  was  not  there  when  I  signed  my  name,  but  I  do  not  re- 
collect of  seeing  it."  Frederick  was  the  miller  at  the  testator  b 
mill,  and  aside  from  his  testimony,  it  is  not  shown,  what  de- 
gree of  intelligence  he  possessed.  He  says  he  did  not  read  the 
will  or  the  attestation  clause  to  the  will,  nor  was  there  any  part 
thereof  read  to  him  ;  that  Benjamin  Webb  came  down  to  the 
mill,  where  he  was  at  work,  and  asked  witness  to  go  to  his 
office,  saying :  ^*  I  want  yon  to  go  to  my  office  and  witness  a 
paper  for  me."  "I  at  once  went  to  the  office,  and  there  found 
Wm.  Harris  sitting  by  the  window  with  a  paper  before  him  on 
the  desk;  he  turned  to  Benjamin  Webb  and  said,  ^Squire 
Webb  is  this  your  witness,'  to  which  Benjamin  Webb  replied, 
^  Yes,  he  is.'  William  Harris  then  doubled  over  the  paper  and 
said :  ^  Write  your  name  there,'  and  I  did  then  write  my  name 
in  the  place  as  directed  by  him,  in  the  presence  of  the  said 
Webb  and  Harris.  Mr.  Webb  saw  me  write  my  name  on  the 
paper.  There  were  no  other  witnesses  then  present  at  that 
time.  I  then  said,  ^  If  you  old  gentlemen  get  me  into  trouble 
about  this,  you  may  look  out.'     William  Harris  replied,  ^  You 
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need  not  be  afraid,  Mr.  Frederick,  I  will  be  with  you.'  At  the 
time  I  signed  the  paper  I  think  William  Harris'  signature  was 
on  it  just  above  mine.  I  did  not  see  Harris  sign  his  name  to 
the  paper,  neither  did  I  see  the  name  of  Benjamin  Webb 
thereto.  .  I  did  not  at  that  time,  while  in  the  office,  know  what 
the  paper  I  signed  was.  I  did  not  read  the  body  of  it  nor  the 
attestation  clause,  nor  was  the  same  or  any  part  thereof  read  to 
me ;  neither  did  Benjamin  Webb  or  William  Harris  at  that 
titne  inform  me,  while  in  the  office  together,  what  the  paper  I 
signed  was.  Benjamin  Webb  was  not  seated  while  I  was  in 
the  office  ;  and  Benjamin  Webb  did  not  say  anything  while  I 
was  in  the  office,  except  what  I  have  already  said.  He  said, 
'Yes,  he  is,' in  answer  to  William  Harris'  question,  ^  Is  this 
your  witness  ? ' " 

The  will,  as  well  as  the  order  of  the  County  Court,  admit- 
ting it  to  probate,  was  before  the  jury.  The  signature  of 
William  Harris  was  proved  to  be  his  genuine  signature  ;  and 
it  was  also  proved,  that  the  will  and  attestation  clause  were  in 
the  handwriting  of  said  William  Harris,  and  that  said  William 
Harris  wrote  a  great  many  legal  papers  and  wills ;  that  he  was 
a  magistrate,  and  familiar  with  legal  papers.  From  the  weight 
of  the  testimony  there  can  be  no  doubt  that  the  signature  of 
Benjamin  Webb  to  the  will  is  genuine. 

One  witness,  Benjamin  F.  Stewart,  testifies,  tliat  about  the 
last  of  August  or  first  of  September,  1861,  Benjamin  Webb 
took  him  into  a  room  and  fastened  the  door,  and  showed  him 
the  will  in  question,  and  asked  his  opinion  about  one  of  the 
bequests;  and  he  observed  to  him  that  it  was  not  signed,  and 
he  said :  ^^  He  did  not  know  that  he  ever  would  sign  it,  until 
he  was  sure  Minerva  Webb  got  ati  equal  share  of  the  personal 
estate  with  his  other  children."  On  cross-examination  he  said 
he  had  married  Mr.  Webb's  sister ;  said,  ^^  I  think  this  is  the 
paper  Benjamin  Webb  showed  me.  Harris's  and  Frederick's 
names  were  on  the  paper  Benjamin  Webb  iSllowed  me."  He 
had  not  seen  the  paper  from  that  time  until  the  trial. 

In  the  presence  df  the  jury  the  contestants  waived  the 
chaige  of  incapacity  and  undue  influence.    So  the  only  ques- 
tion before  the  jury  was  as  to  the  execution  of  the  wilL 
Vol.  IL—86 
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The  result  of  the  authorities  is,  that  the  question  of  the  due 
execution  of  a  will  is  to  be  determined  like  any  other  in  view 
of  all  the  legitimate  evidence  in  the  case ;  and  no  controlliDg 
effect  is  to  be  ^ven  to  the  testimony  of  the  subscribing  wit- 
nesses. Their  direct  participation  in  the  transaction  muBt  of 
course,  under  ordinary  circumstances,  give  great  weight  to  their 
testimony ;  but  it  is  liable  to  be  rebutted  by  other  evidence 
either  direct  or  circumstantial.  Orset*  v.  Oraer^  24  N.  Y.  52, 
In  that  case  there  were  two  witnesses  to  the  will,  one  of  whom 
was  dead,  and  the  other  testified  upon  the  trial,  that  the  will 
was  not  signed,  or  the  signature  thereto  acknowledged  in  his 
presence ;  and,  that  it  was  not  declared  by  the  testator  to  be 
his  will.  The  certificate  of  attestation  was  full,  and  showed, 
if  true,  a  perfect  compliance  with  the  requirements  of  the  stat- 
ute. The  signatures  of  the  testator  and  the  deceased  witness, 
Toe,  were  proved  to  be  genuine,  and  the  body  of  the  will  was 
in  the  handwriting  of  the  deceased  witness,  Yoe,  who  was  also 
shown  to  have  been  a  justice  of  the  peace,  and  accustomed  to 
draft  and  attest  testamentary  papers.  The  Supreme  Court 
decision  holding  the  will  not  executed  was  reversed. 

In  Brinkerhoff  v.  Remsen,  8  Paige,  489,  it  was  held,  that 
where  an  instrument  propounded  as  a  will  was  wholly  in  the 
handwriting  of  a  third  person  and  was  executed  by  the  dece- 
dent merely  by  signing  it,  and  acknowledging  it  to  be  her  hand 
and  seal  in  the  presence  of  the  subscribing  witnesses,  and  the 
instrnment  was  not  read,  nor  was  anything  aaid  at  the  time, 
from  which  the  witness  understood  it  to  be  a  will,  it  was  not 
duly  executed  and  published  by  the  executrix  so  as  to  make  it 
a  will,  valid  under  the  provisions  of  the  statute,  although  the 
attestation,  which  was  not  read  by  or  in  the  hearing  of  the  wit- 
nesses, stated  the  will  to  have  been  duly  published  in  the  pres- 
ence of  such  witnesses.  It  was  in  this  case  further  held,  that 
where  the  subscribing  witnesses  to  a  will  have  subscribed  their 
names  as  witnesses  at  the  end  of  the  attestation  clause,  showing 
that  all  the  formalities  requisite  to  the  execution  of  a  valid  will 
were  complied  with,  the  mere  inability  of  the  witnesses  to  re- 
collect that  the  testator  published  the  instrument  as  his  will, 
is  not  sufiicient  to  invalidate  the  same ;  but  if  the  witnesses 
Recollect  and  declare  on  oath,  that  the  testator  did  not  declare 
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the  instrament  to  be  his  will,  and  that  the  attestation  clause 
was  not  read  and  understood  at  the  time  of  the  execution,  the 
will  was  not  duly  executed  under  the  statute.  In  that  case 
both  the  subscribing  witnesses  expressly  disproved  the  state- 
ments in  the  attestation,  to  which  they  had  subscribed  their 
names.    To  the  same  effect  is  Lewis  v.  Lewisy  11  N.  Y.  221. 

In  NeUon  v.  McOiffert^  3  Barb.  Chy.  168,  it  was  held,  that 
where  one  of  the  subscribing  witnesses  to  a  will  swears,  that 
all  the  formalities  required  by  the  statute  were  complied  with 
in  the  execution  thereof,  the  will  may  be  admitted  to  probate, 
notwithstanding  the  other  subscribing  witness  may  not  be  able 
to  recollect  the  fact ;  and,  also,  where  the  attestation  clause 
of  a  wiU  states,  that  the  will  was  signed,  sealed  and  published 
by  the  testator  as  his  last  will  and  testament  in  the  presence 
of  the  attesting  witnesses,  who,  at  his  request  and  in  his  pres- 
ence, subscribed  their  names  as  witnesses  thereto,  this  after  a 
considerable  lapse  of  time,  and  when  it  may  be  reasonably 
supposed,  that  the  particular  circumstances  attending  the  ex- 
ecution of  the  will  have  escaped  the  recollection  of  the  at- 
testing witnesses,  is  a  circumstance,  from  which  the  court  or 
jury  may  infer  that  the  requisites  of  the  statute  were  com- 
plied with. 

In  Peck  V.  Carey^  27  N.  T.  9,  it  was  held,  that  the  signa- 
ture of  the  testator  or  his  acknowledgment  thereof  in  the 
presence  of  the  attesting  witnesses  and  his  publication  of  the 
instrnment  as  his  will,  were  proved  by  the  attestation  clause 
and  the  surrounding  circumstances,  though,  after  the  expira- 
tion of  two  years  none  of  the  witnesses  could  testify  that  they 
saw  the  testator  sign  the  will  or  heard  him  acknowledge  his 
signature,  or  heard  the  attestation  clause  read,  which  distinctly 
affirmed  the  signature  and  publication  of  the  will. 

In  White  v.  Trustees  of  the  Britinh  Museum^  6  Bing.  310, 
it  appeared,  that  the  paper-writing  in  question  was  wholly  in 
the  testator's  handwriting  except  the  names  of  the  witnesses  ; 
that  White  signed  it  before  it  was  signed  by  the  witnesses  or 
either  of  them;  that  about  five  months  before  his  death  he 
requested  two  of  the  witnesses  to  sign  their  names  to  the  said 
writing,  which  they  did  in  the  presence  of  said  White;  but 
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they  did  not  see  the  siguatnre  of  said  White  to  the  said  paper- 
writing,  and  were  not  informed  at  that  or  any  other  time  by 
said  White,  what  was  the  nature  of  the  said  writing,  or  the 
purpose,  for  which  he  requested  them  to  sign  it ;  that  about 
three  months  before  his  death,  said  White  requested  the  other 
witness  to  sign  said  paper-writing,  which  he  immediately  did 
in  White's  presence,  and  was  then  informed  by  said  White, 
that  said  paper-writing  was  his  will ;  that  said  paper-writiug 
consisted  of  two  sheets,  which  were  both  in  the  same  room, 
at  the  time  the  respective  signatures  of  the  three  witn^ses 
were  placed  thereto ;  and  that  said  White  was  of  sound  and 
disposing  mind  and  memory,  at  the  time  he  signed  the  paper, 
and  at  the  times  the  witnesses  subscribed  their  names  thereto. 
It  appeared  from  the  inspection  of  the  said  paper-writing,  that 
the  signatures  of  the  three  persons  thereto  could  not  have  been 
placed  there  with  any  other  purpose  than  to  make  them  wit- 
nesses to  the  will ;  and  that  immediately  above  their  signa- 
tures there  was   written  in   the  handwriting  of  the  testator 
these  words :     '^  In  the  presence  of  us  as  witnesses  thereto.'^ 
Tindal,  C.  J.,  quoted  the  Statute,  29  Car.  II,  ch.  3,  §  6,  as  fol- 
lows :    ^^  That  all  devises  and  bequests  of  any  lands  or  tene- 
ments shall  be  in  writing,  and  signed  by  the  party  so  devising 
the  same,  or  by  some  other  person  in  his*  presence  and  by  his 
express  direction,  and  shall  be  attested  and  subscribed  in  the 
presence  of  the  said  devisor  by  three  or  four  credible  witnesses, 
or  else  they  shall  be  utterly  void  and  of  none  effect,"  and  held, 
that  the  will  was  executed  as  the  statute  required,  concluding 
his  opinion  in  these  words :     "  When,  therefore,  we  find  the 
testator  knew  this  instrument  to  be  his  will,  that  he  produced 
it  to  three  persons  and  asked  them  to  sign  the  same,  that  he 
intended  them  to  sign  it  as  witness^  that  they  subscribed 
their  names  in  his  presence  and  returned  the  same  identical  in- 
8trument«to  him,  we  think  the  testator  did  acknowledge  in  fact 
though  not  in  words  to  the  three  witnesses,  that  the  will  wai 
his.     For  whatever  might  have  been  the  doubt  upon  the  true 
construction  of  the  statute,  if  the  case  were  res  integ^^a^  yet 
as  the  law  is  now  fully  settled,  that  the  testator  need  not  sign 
his  name  in  the  presence  of  the  witnesses,  but  that  a  bare  ac- 
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knowledgment  of  his  handwriting  ie  a  snfiBcient  eignatnre  to 
make  their  attestation  and  Babscription  good  within  the  statute, 
though  such  an  acknowledgment  conveys  no  intimation  what- 
ever, or  means  of  knowledge,  either  of  the  nature  of  the  instru- 
ment or  the  object  of  the  signing,  we  think  the  facts  of  the 
present  case  place  the  testator  and  the  witnesses  in  the  same 
situation  as  they  stood  where  such  oral  acknowledgment  of 
signature  has  been  made ;  and  we  do,  tlieref  ore,  upon  the  prin- 
ciple of  these  decisions,  hold  the  execution  of  the  will  in  ques- 
tion to  be  good  within  the  statute. 

In  The  Goods  of  Ann  JRawlinSy  2  Curteis,  326,  there  was  a 
motion  to  probate  the  will  of  said  Ann  Rawlins.  It  appeared 
that  the  deceased  signed  her  name  to  the  will  not  in  the  pres- 
ence of  witness,  and  shortly  afterwards  produced  the  will  be- 
fore two  witnesses,  and  said :  "  Sign  your  names  to  this 
paper,"  which  they  did ;  it  was  held,  not  to  be  an  acknowledg- 
ment of  her  signature,  under  the  9th  sec.  of  1  Vict.  ch.  26. 
Sir  Herbert  Jenner  said :  ^'  Can  the  signature  to  this  will  be 
said  to  Lave  been  made  or  acknowledged  by  the  testatrix  in 
the  presence  of  the  witnesses,  as  required  by  the  9th  sec.  of 
the  statute  ?  Froni  the  affidavit  it  appears,  that  all  the  deceased 
did  was  to  request  the  witnesses  to  sign  their  names  to  the 
paper-writing,  saying  it  was  a  will,  or  that  the  signature  was 
hers ;  I  cannot  hold  this  to  be  a  sufficient  compliance  with  the 
statute,  and  I  must  reject  the  motion." 

In  Chambers  <&  Tatman  v.  The  Queen^s  Proctor^  2  Curteis, 
415,  of  the  three  witnesses  to  the  will,  two  deposed  that  the 
testator  did  not  sign  the  will  in  theil*  presence,  the  other,  that 
he  did,  the  court  believing  from  the  evidence  that  the  testator 
did  sign  the  will  in  the  presence  of  the  witnesses,  declared  it 
to  have  been  duly  executed.  The  attestation  in  that  case,  over 
the  signatures  of  the  three  witnesses,  was  as  follows :  '^  Signed, 
sealed,  declared  and  delivered  by  the  said  testator,  Thomas 
Thompson,  as  his  last  will  and  testament  in  the  presence  of 
as." 

In  Blake  v.  Knight^  8  Curteis,  547,  neither  of  the  three 
subscribing  witnesses  to  the  will  of  Edmund  Blake,  remem- 
bered that  his  signature  was  to  the  will,  when  they  signed  it. 
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William  Brewer  said :  "  I  did  not  see  the  same  ^  £dmand 
Blake '  at  that  time,  as  I  see  it  now  opposite  the  seal  and  at 
the  end  of  the  will ;  there  was  no  seal  there  then ;  of  that  I 
am  certain ;  I  do  not  think  that  the  name  was  there  then,  but 
I  do  not  swear  to  that."  The  next  witness  to  the  will,  Charles 
Scllick,  said :  "  I  will  swear  to  the  best  of  my  belief,  that  the 
name  ^  Edmund  Blake,'  appearing  at  the  foot  or  end  of  the 
will,  between  the  clause  of  attestation  and  the  seal  was  not 
written,  that  is,  had  not  been  written,  and  was  not  upon  it, 
when  I  wrote  my  name  as  a  witness.  I  was  a  youngster ;  I 
was  unused  to  the  form  of  such  things ;  I  did  not  think  any> 
thing  of  it ;  I  am  quite  certain  that  the  seal  was  not  there  at 
the  time  now  deposed  of.  I  will  not  swear  positively  that  the 
name  was  not  there,  but  only  that  I  do  not  remember  it" 
The  third  witness  could  not  remember  whether  either  signa> 
ture  or  seal  was  there,  when  he  signed  as  a  witness.  There 
was  other  evidence  and  circumstances  in  the  case.  Sir  Her- 
bert Jenner  said  :  ^'  I  cannot  entertain  a  doubt,  that  this  pa- 
per was  signed  before  the  ivitnesses  subscribed.  I  have  no 
more  doubt  of  the  fact,  than  if  they  had  positively  sworn  to 
that  effect.  When  I. look  to  the  care  and  caution  with 
which  the  paper  is  prepared,  the  knowledge  of  the  deceased  in 
testamentary  matters,  derived  from  bis  occupation  in  a  solid- 
tor's  office,  he  must  have  known  how  to  give  validity  to  a  tes- 
tamentary paper  in  the  year  183S.  No  doobt  the  memory  of 
*  the  witnesses  fails  them  with  regard  to  circumstances  happen- 
ing nearly  four  years  ago.  The  court  cannot  safely  trust  to 
the  memory  of  witnesses  under  such  circumstances ;  it  must 
attend  to  the  facts  of  the  case,  and  say  whether  it  is  satisfied 
tliat  the  name  of  the  deceased  was  written  to  the  will  when 
the  witnesses  signed  it ;  whether  it  was  signed  in  their  pres- 
ence or  signed  beforehand,  and  acknowledged  in  their  presence. 
The  deceased  saying  that  the  will  was  all  in  his  handwriting, 
if  the  court  is  satisfied,  that  the  signature  was  then  written, 
would  be  sufficieiit  as  an  acknowledgment  of  his  signature. 
♦  ♦  *  The  result  to  which  I  come  is,  that  the  court  i> 
not  bound  to  have  the  positive  affirmative  evidence  of  the  sub- 
scribing witnesses.    I  am  quite  satisfied,  that  the  name  of  the 


WEBB  V.  DYE.  567 

testator  was  signed  to  the  paper  before  the  witnesses  sub- 
scribed ;  and  I  think  his  acknowledging  this  to  be  his  will,  it 
being  all  in  his  own  handwriting,  and  his  name,  as  I  hold, 
being  then  signed  to  it,  amounts  to  a  sutBcient  acknowledg- 
ment of  his  signature.  I  pronounce  for  the  validity  of  this 
paper  as  a  will;  and  I  direct  the  probate  to  be  delivered  out  to 
the  executor." 

In  Dvdleya  t.  Dvdleya^  3  Leigh,  436,  it  appeared,  that  upon 
a  question  of  probate,  the  testimony  of  one  of  the  attesting 
witnesses  was  directly  contradicted  by  another ;  the  County 
and  Circuit  Court,  both  gave  credit  to  the  witness^(?r  the  will. 
On  appeal  from  the  sentence  of  probate  it  was  held,  that  the 
Court  of  Appeals  on  a  mere  question  of  credibility  of  witnesses, 
will  always  presume  that  the  inferior  courts,  which  saw  and 
beard  the  witnesses  examined,  decided  correctly. 

In  Glo^rke  and  others  v.  Dunncuvant,  10  Leigh,  13,  a  will 
more  than  eight  years  old,  attested  by  three  witnesses,  being 
offered  for  probate,  one  of  the  witnesses  proved,  that  being 
casually  present  at  the  testator's  house  on  a  particular  occasion 
which  he  minutely  described,  the  will  was  produced,  read  to 
the  testator  (who  it  appeared  could  neither  read  nor  write), 
signed  for  him  by  the  witness  and  acknowledged  by  him  as 
his  will  in  the  witness'  presence,  who,  thereupon,  subscribed 
as  attesting  witness  in  the  presence  of  the  testator.  The  other 
witnesses  prove  merely  their  signatures,  and  that  they  would 
not  have  subscribed,  unless  they  had  been  requested  by  the 
testator,  and  had  thought  that  all  things  were  regular,  having 
forgotten  all  the  circumstances  of  their  attestation,  except  that 
they  were  present  at  the  testator's  house  on  the  occasion  de- 
scribed by  the  first  witness ;  and  one  of  them  stated,  that  if 
requested  by  the  testator  to  attest  his  will,  he  would  have 
done  so,  whether  the  testator  were  present  or  not,  when  he 
subscribed  his  name,  while  the  other  admitted  that  he  did  not 
know  in  what  manner  the  law  required  a  will  to  be  witnessed. 
The  court  held,  that  though  the  attesting  witnesses  to  a  will 
have  forgotten  whether  material  requisitions  of  the  statute 
were  observed  in  the  execution  and  attestation  or  not,  com- 
pliance with  these  requisitions  may  nevertheless  be  properly 
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inferred  by  the  Court  of  Probate  from  the  circumstances  of 
the  case. 

In  JeB%e  et  dU.  v.  Parker^a  AdmWs  et  als.^  6  Gratt.  57,  it 
appestred  that  Dr.  Z.  Tally  wrote  the  will  of  Jeremy  Parker ; 
the  name  of  the  testator  was  written  to  the  will  by  Dr.  Tally,, 
and  the  name  of  himself,  Jane  Sanderson  and  Sally  C.  Sonthall 
were  signed  by  him  as  attesting  witnesses  to  the  will.  Sally 
C.  Brown,  formerly  Sally  C.  Southall  testified,  that  she  did 
not  sign  her  name  to  the  will.  The  reason  she  did  not  was, 
that  she  thought  it  would  answer  as  well  for  Dr.  ^Tally  to 
write  it.  After  stating  when  and  how  the  paper  was  written 
by  Dr.  Tally,  she  said,  that  as  soon  as  the  paper  was  written 
Dr.  Tally  got  up  and  said  to  them :  *'  You  all  come  in  here,'^ 
and  she  went  into  the  testator's  room,  and  Dr.  Tally  standing 
on  the  floor,  near  the  bed  on  which  the  testator  was  lying, 
read  the  will,  and  that  nothing  passed  that  she  heard,  between 
Dr.  Tally  and  the  testator  before  reading  the  paper,  and  after 
Dr.  Tally  had  read  the  paper,  he  asked  Mr.  Parker  if  that  was 
his  will,  or  if  he  acknowledged  that  to  be  his  will  ^she  was  not 
certain  of  the  words,  but  one  or  the  other  was  said),  and  she 
understood  Mr.  Parker  to  say  "  Yes."  That  she  could  not  be 
certain  that  Dr.  Tally  read  the  paper  loud  enough  to  be  heard 
by  Mr.  Parker.  Dr.  Tally  testified  to  the  particulars  of  the 
execution  of  the  will.  Jane  Sanderson  testified,  that  her  name 
was  not  put  to  the  will  by  her  authority,  and  she  did  not  con- 
sider herself  a  witness  to  the  will.  She  considered  the  testator 
almost  dead  at  the  time  the  will  was  read  to  him  by  Dr.  Tally, 
but  she  was  not  able  to  say,  whether  he  was  or  was  not  able  to 
understand  the  paper,  or  know  what  he  was  doing.  The  jury 
upon  the  issue  devisavit  vel  non  found  in  favor  of  the  wilL 
There  was  a  motion  to  set  aside  the  verdict  and  grant  a  new 
trial,  which  was  overruled  in  the  court  below.  Allen,  J., 
speaking  for  the  whole  court,  said :  '^  The  court  is  of  the 
•opinion,  that  as  the  jury  were  the  proper  jadges  of  the  weight 
and  credit  due  to  the  testimony  of  the  witnesses,  the  verdict 
in  favor  of  the  will  sanctioned  by  the  opinion  of  the  court, 
before  which  a  trial  of  the  issue  was  had,  has  concluded  ail 
mere  questions  of  fact  depending  upon  the  credit  to  be  given 
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to  the  witnesees.  The  court  is,  therefore,  of  opinion,  that 
upon  this  record  it  most  be  taken,  that  all  the  requirements  of 
the  statate  in  order  to  establish  a  will  were  satisfactorily 
proved."  The  court  further  say :  "  That  although  there  must 
be  satisfactory  proof,  that  every  statutory  provision  has  been 
complied  with  in  order  to  establish  a  will,  the  law  does  not 
prescribe  the  mode  of  proof,  nor  that  the  will  shall  be  proved^ 
as  well  as  attested,  by  a  specific  number  of  witnesses.  If  such 
proof  were  to  be  required  from  each  subscribing  witness,  the 
validity  of  wills  would  be  made  to  depend  upon  the  memory 
and  good  faith  of  a  witness,  and  not  upon  reasonable  proof, 
that  all  the  requirements  of  the  statute  had  in  fact  been  com* 
plied  with." 

In  Youngby^  dkc.  v.  Earner  et  «&.,  27  Gratt.  103,  Staples, 
Judge,  who  delivered  the  opinion  of  the  court,  says :  '^  It  is 
held,  upon  good  authority,  that  a  person  who  signs  his  name 
as  a  witness  to  a  will,  by  his  act  of  attestation  solemnly  testifies 
to  the  sanity  of  the  testator.  If  he  afterwards  attempts  to 
impeach  the  validity  of  the  will,  his  evidence  is  not  to  be 
positively  rejected,  but  it  is  to  be  received  with  the  most 
scrupulous  jealousy."  The  same  principle  was  affirmed  in 
LamberU  v.  Cocpei^a  Eair  et  afo.,  29  Gratt.  61,  and  Cheatham 
V.  Uatcher  et  cUs.j  80  Gratt.  56.  In  the  two  latter  cases  it  is 
clearly  held  that  the  testimony  of  a  subscribing  witness  inval- 
idating a  will  ought  to  be  viewed  with  suspicion. 

Was  it  error  for  the  court  to  admit  in  evidence,  to  be  con- 
fddered  by  the  jury,  the  attestation  clause  to  the  will  of  Ben- 
jamin Webb  ?  It  has  been  repeatedly  held,  in  Virginia,  that  it 
is  not  necessary  for  a  certificate  of  attestation  to  be  annexed  to 
the  will ;  that  no  form  of  attestation  is  necessary.  But  if  there 
is  an  attestation  over  the  signatures  of  the  subscribing  wit- 
nesses, it  is  proper  that  it  shall  go  to  the  jury  with  the  other 
evidence,  to  be  considered  by  them  upon  the  question  of  the 
due  execution  of  the  will.  If,  as  we  have  seen,  where  the 
names  of  the  subscribing  witnesses  have  been  placed  to  a  will 
without  any  form  of  attestation  whatever,  and  the  witnesses 
have  forgotten  what  occurred  at  the  time  the  will  was  exe- 
cuted, the  law  will  presume  that  every  requirement  of  the 
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statute  was  complied  with,  it  seems  to  me  that  presumption 
would  be  strengthened  if  the  certificate  of  attestation,  to 
which  the  attesting  witnesses  subscribed  their  names,  shows 
that  every  requirement  of  the  statute  was  in  fact  complied 
with,  especially  after  the  lapse  of  eighteen  years,  as  in  this 
<2ase. 

It  is  asserted  that  the  court  erred  in  giving  the  third  and 
fourth  instructions  at  the  instance  of  the  plaintiff  in  the  issue. 
The  third  instruction  is,  ^'  that  the  acts  and  conduct  of  said 
Webb  on  the  alleged  occasion  of  the  execution  of  said  paper, 
taken  in  connection  with  the  attestation  clause  of  said  paper 
and  the  genuineness  of  the  signatures  of  the  subscribing  wit- 
nesses thereto,  are  to  be  considered  by  the  jury  in  determining 
whether  the  paper  in  question  is  the  will  of  said  Benjamin 
Webb."  The  instruction  is  proper.  There  was  no  contro- 
versy about  the  genuineness  of  the  signatures  of  the  subscrib- 
ing witnesses ;  and  the  instruction  amounts  to  no  more  than 
saying  that  the  jury  is  to  consider,  as  proper  evidence  before 
them,  the  acts  and  conduct  of  the  testator,  together  with  the 
fact  of  the  attestation  of  said  paper  and  the  genuineness  of  the 
signatures.  It  was  certainly  proper  that  the  jury  should  con- 
sider all  this.  The  fourth  instruction  is,  "  that  although  the 
surviving  subscribing  witness,  Frederick,  may  not  testify,  that 
all  the  formalities  prescribed  by  law  werfe  observed  at  the  time 
of  the  alleged  execution  of  the  papei^in  question  as  the  will  of 
Benjamin  Webb,  and  as  contained  in  the  attestation  clause  of 
said  paper,  yet  the  jury,  taking  into  consideration  the  said  at- 
testation clause,  as  well  as  the  facts  and  circumstances  attend- 
ing the  transaction,  may  determine  that  the  said  paper  is  the 
will  of  Benjamin  Webb,  notwithstanding  the  testimony  of  the 
said  witness,  Frederick."  In  Oraer  v.  Orser^  supra^  the  in- 
struction was  asked  :  '^  That  although  the  surviving  witness, 
Acker,  had  sworn  that  the  testator  did  not  acknowledge  the 
signature  to  the  will  or  comply  with  the  other  requisitions  of 
the  statute,  the  jury  had,  nevertheless,  a  right  to  find  that  he 
did  make  such  acknowledgment  from  the  evidence  supplied 
from  the  certificate  of  attestation."  The  Court  of  Appeals 
held,  that  had  the  words  ^'  and  from  the  other  circumstances 
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proved  in  the  case  "  been  added,  the  judge  would  have  been 
bouud  to  have  given  the  charge.  The  instruction  is  proper. 
As  we  have  seen,  the  evidence  of  a  surviving  subscribing  wit- 
II6BS  against  the  validity  of  a  will  must  be  viewed  with  sus- 
picion, and  it  being  a  question  whether  the  will  was  in  fact 
executed  according  to  the  requirements  of  the  statute,  if  the 
jury  were  convinced,  from  all  the  facts  and  circumstances  sur- 
rounding the  testator,  that  the  will  was,  in  fact,  executed  as 
the  law  required,  they  may  so  find,  notwithstanding  the  fact 
that  the  surviving  subscribing  witness  may  swear  that  all  the 
requirements  of  the  statute  were  not  met.  A  will  must  be 
eabscribed,  but  need  not  be  proven  by  two  attesting  witnesses. 
Cheaiham  v.  Hatcher  et  als.j  30  Gratt.  56. 

As  Judge  Staples  in  the  above  case  justly  remarks,  it  is  a 
wise  rule  which  authorizes  the  material  facts  to  be  proved  by 
one  of  the  subscribing  witnesses,  or  even  by  other  competent 
testimony;  and  if  it  were  otherwise,  the  proof  of  a  duly 
attested  will  might  be  defeated  by  the  forgetfulness  or  perjury 
of  some  of  them. 

To  prevent  the  jury  from  being  misled  in  possibly  suppos- 
ing that  the  court  intended  to  say  to  them,  that  the  evidence 
was  sufiScient  to  establish  the  will  notwithstanding  the  testi- 
mony of  Frederick,  it  would  have  been  better  to  have  modified 
the  instructions  by  the  words,  "if  you  believe  from  the 
evidence,  that  it  was  signed  or  acknowledged  in  the  presence 
of  the  attesting  witnesses  thereto."  But  the  jury  could  not 
have  been  so  misled,  for  the  court  had,  at  the  instance  of  the 
contestants,  given  four  very  strong  instructions  bearing  on  the 
requirements  of  the  statute  in  the  execution  of  a  will.  The 
first  recited  the  requirements  of  the  statute  and  instructed  the 
jury  that  the  burden  of  proof  is  on  the  plaintiff  in  this  issue 
to  establish,  to  the  satisfaction  of  the  jury  by  a  preponderance 
of  evidence,  that  the  above  statutory  requirements  were  com- 
plied with,  in  reference  to  the  paper-writing  purporting  to  be 
the  last  will  and  testament  of  Benjamin  Webb,  deceased,  in 
controversy  in  this  cause,  and  unless  the  jury  are  so  satisfied, 
they  must  find  the  issue  for  the  defendants.  The  second 
instructed  the  jury  that,  unless  they  believed  that  the  signa- 
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ture  of  Benjamin  Webb  to  the  will  was  genuine,  they  must 
find  for  defendants.  There  was  no  claim  that  the  signature 
was  written  at  the  request  of  testator  by  another.  The  third 
instructed  the  jury  that  the  witnesses  to  a  will  attest  a  perfect 
instrument,  an  instrument  signed  by  the  testator,  not  a  paper 
without  a  signature ;  and  unless  the  jury  belieye  from  the 
evidence  that,  at  the  time  of  the  attestation  of  the  paper- 
writing  in  controversy  by  William  Harris  and  Philip  James 
Frederick,  the  subscribing  witnesses  thereto,  the  genuine  signa- 
ture of  said  Benjamin  Webb  had  been  afBxed  by  him  thereto, 
then  the  said  paper* writing  is  not  the  will  of  said  decedent,  and 
the  jury  must  find  the  issue  for  the  defendants.  The  fourth 
instructed  the  jury  that  no  statements  made  by  the  said  Ben- 
jamin Webb,  to  any  person  other  than  the  said  William  Harris 
and  Philip  James  Frederick,  when  present  at  the  same  time, 
acknowledging  the  said  paper-writing  to  be  his  will,  are  to  be 
considered  by  the  jury  in  determining  the  question  of  the  due 
and  legal  execution  thereof." 

This  instruction  was  asked  and  given  in  view  of  the  evi- 
dence that,  on  the  6th  day  of  June,  1878,  the  testator  showed 
the  said  paper  to  witness  Mitchell,  and  told  him  that  it  was 
his  will,  and  wanted  the  witness  to  make  a  mark  on  it,  which 
he  did,  by  putting  the  above  date  thereon ;  and,  also,  of  the 
evidence  of  the  witness  Davis,  who  stated  that,  in  1879,  the 
testator  showed  him  the  same  paper  and  told  him,  that  it  was 
his  will.  This  evidence  was  evidently  admitted  on  the  contro- 
versy as  to  the  genuineness  of  the  signature. 

The  fifth  instruction  was,  "  that  unless  they  believe  from 
the  evidence,  that  the  said  Benjamin  Webb  acknowledged  the 
said  paper-writing  to  be  his  will,  or  acknowledged  the  same 
to  be  his  act,  in  the  presence  of  both  the  subscribing  witnesses 
thereto,  when  present  at  the  same  time,  they  must  find  the 
issue  for  the  defendants  therein ;  and  the  said  acknowledgment 
must  have  been  made  when  the  said  paper-writing  was  a  per- 
fect instrument  by  having  the  genuine  signature  of  said  Ben- 
jamin Webb  affixed  thereto." 

I  do  not  say  whether  these  instructions  propound  the  law 
correctly  or  not.    I  quote  them  to  show  that  the  jury  oould 
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Dot  have  misunderstood  or  been  misled  by  the  fourth  instmc- 
tion,  given  at  the  instance  of  the  plaintiffs  in  the  issue. 

Should  the  verdict  of  the  jury  have  been  set  aside  and  a 
new  trial  granted  ?  Where,  upon  an  issue  devisavit  vel  noriy  a 
motion  is  made  to  set  aside  the  verdict  and  grant  a  new  trial, 
and  all  the  evidence  is  set  out  in  the  bill  of  exceptions,  the 
Appellate  Court  will  reject  all  the  parol  evidence  of  the  ex- 
ceptor, which  is  in  conflict  with  that  of  the  other  party ;  and 
if  upon  the  evidence  of  the  appellee  and  written  evidence  of 
the  appellant,  the  case  is  in  favor  of  the  appellee,  the  court 
will  not  disturb  the  verdict.  Lamherta  v.  Cooper^ s  Ea^ra  et  als.^ 
29  Gratt-  61 ;  Nease  et  al.  v.  Gtpeharfs  i&V,  15  W.  Va.  299, 
and  cases  cited.  This  rule  would,  upon  a  review  of  the  action 
of  the  court  in  refusing  a  new  trial,  exclude  entirely  the  con- 
sideration of  the  testimony  of  B.  F.  Stewart,  whose  testimony 
certainly  could  not  have  been  believed  by  the  jury.  He  swore 
most  positively,  that  a  tfhort  time  after  the  29th  of  August, 
1861,  when  the  will  purports  to  have  been  executed,  Benja- 
min Webb,  the  testator,  showed  him  the  same  paper-writing 
here  in  controyersy,  and  that  he  called  his  attention  to  the 
fact  that  he  had  not  signed  it,  and  the  testator  replied  that 
**^  he  did  not  know  that  he  ever  should  sign  it,  until  he  was  sure 
Minerva  Webb  got  an  equal  share  of  the  personal  estate  with 
his  other  children."  Stewart  says  the  names  of  the  subscrib- 
ing witnesses,  Harris  and  Frederick,  were  there,  but  that  Ben- 
jamin Webb's  name  was  not  there.  The  jury  could  not  have 
believed  him  and  have  rendered  the  verdict  they  did.  They 
had  a  right  to  disbelieve  him.  We  have  not  the  right  to^  say 
that  the  verdict  of  the  jury  should  be  set  aside  because  the 
testimony  of  this  witness  was  disregarded.  If  there  was  suffi- 
cient evidence  before  the  jury  after  excluding  all  the  parol 
testimony  of  the  exceptor,  the  verdict  must  stand.  The  will 
itself  was  before  the  jury  with  the  signature  of  Benjamin  Webb 
affixed  thereto.  The  signatures  of  both  attesting  witnesses 
were  proved,  and  the  attestation-certificate,  wnich  is  full,  and 
contains  all  and  more  than  all  the  statute  requires  for  the  ex- 
ecution of  a  will.  The  fact  is  proved,  that  the  body  of  the 
will  and  the  certificate  of  attestation  are  in  the  handwriting  of 
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the  deceased  subscribing  witness,  William  Harris.  It  is  al^o 
proved  that  said  William  Harris  was  a  '^  magistrate,"  and  wrote 
many  wills,  and  was  familiar  with  testamentary  papers ;  that 
Frederick,  the  other  attesting  witness,  was  a  miller,  and  noth- 
ing is  shown  as  to  his  intelligence,  or  that  he  had  any  knowl- 
edge of  testamentary  papers.  The  will  was  execntcKl  nearly 
eighteen  years  before  the  testator^s  death,  and  even  Frederick 
finally  says  :  ^^  I  do  not  recollect  that  I  saw  the  name  of  Ben- 
jamin Webb  to  the  paper.  I  will  not  say  it  was  not  there 
when  I  signed  my  name,  bnt  I  do  not  recollect  of  seeing  it.'- 
It  seems  to  me  the  evidence  is  ample  to  sustain  the  verdict  of 
the  jnry  after  excluding  the  conficting  evidence  of  appellee. 

The  decree  of  the  Circuit  Court  is  a&rmed,  with  costs  and 
$80  damages. 

Judges  Haymond  and  Green  concurred. 

Decree  affirmed. 


See  Brown  v.  Clark,  1  Am.  Ftob.  R  510,  and  cases  in  note;  Abbott  t.  Ab- 
bott, Id.  82e. 


Piper  vs.  Moultok,  Executor. 

[72  M^ne,  155.] 

» 

Who  may  be   attestino  wrrNBSSES. — PERPUi'urriES. — Chaki- 

TABLE  BEQUESTS   FOB  EDUCATIONAL  PURPOSES. — ToWKS  AND 
CrriES  AS  TRUSTEES. 

The  wife  of  an  executor  not  beneficially  iDtereeted  under  the  will  ia  a  credible  at- 
testing witness  thereto. 

An  inhabitant  of  a  town  to  which  a  beqaeat  is  made  for  the  aapport  of  ■ehoob 
therein  is  a  competent  attesting  witnesa. 

The  probate  of  a  will,  where  the  court  has  jurisdiction,  is  oondusire  unless  ts- 
cated  by  an  appeal. 

Towns  or  cities  may  hold  in  trust  funds  g^Ten  for  the  purposes  of  edueatioo. 

A  testator  made  a  bequest  of  one  hundred  dollars  to  a  town,  in  trusty  on  oondilion. 
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that  the  town  ahould  expend  the  income  thereof,  foreyer,  to  keep  his  lot  in  a- 
oertaiQ  burying  ground  in  good  order  and  condition,  and  an  iron  fence  around 
the  aame ;  and  made  another  bequest  to  the  town  of  the  rest  and  remainder  of 
bis  estate  to  establish  a  school  fund,  on  condition  that  said  town  should  accept 
and  perform  the  conditions  as  to  his  lot  in  the  burying  ground.     Hdd, 

1.  That  the  bequest  of  the  hundred  dollars  was  not  for  a  charitable  use,  ahd 
was  Toid  as  creating  a  perpetuity. 

2.  That  the  bequest  to  establish  a  school  fund  was  valid.  The  condition  ta 
ke«p  the  testator's  lot  in  repair  was  a  condition  subsequent  The  estate  passes- 
to  the  town  subject  to  the  condition  Bubsequent  if  valid ;  if  void  or  against  law^ 
dischjirged  of  the  condition* 

8.  The  bequest  being  on  condition  that  the  town  erect  a  building  for  the 
Piper  High  School,  that  the  town  is  authorized  to  raise  the  amount  of  money 
necessary  for  that  purpose. 

BrLL  in  equity. 

Heard  on  bill,  answer  and  proof. 

The  opinion  states  the  case. 

J.  H.  Hdbbs^  for  plaintiff. 

Ira  T.  Drew,  for  defendant. 

Applbfon,  C.  J.  Elisha  Piper,  on  September  19,  1876^ 
made  and  executed  his  last  will  and  testament.  He  died 
March  22,  1877.  On  the  first  Tuesday  of  June,  1877,  his  will 
was  presented  for  probate  and  proved  and  allowed. 

After  referring  to  his  heirs-at-law  and  declaring  in  the  first 
item,  that  he  shall  not  give  them  anything,  the  will  proceeds 
as  follows : 

*^A11  my  estate  is  the  result  of  my  own  earnings  and  of 
economy  in  the  care  and  management  of  the  same,  and  I  feel 
that  my  relatives  should  not  question  my  right  to  carry  out 
what  has  been  a  well  considered  and  settled  purpose  with  me, 
viz.:  To  dispose  of  my  property  in  such  a  manner  as  will  in 
^y  judgment  do  the  most  good  and  be  of  the  greatest  benefit 
in  promoting  popular  education ;  and  whereas  the  town  of  Par- 
sonsfield,  in  the  county  of  York,  aforesaid,  is  my  native  town, 
in  which  I  have  always  felt  a  great  interest,  and  the  inhabitants 
thereof  are  interested  in  the  maintenance  of  good  schools,  I 
feel  safe  in  the  creation  of  the  trust  hereafter  provided. 
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^*  Second,  I  give  and  bequeath  to  the  inhabitantB  of  Par- 
sonsfield,  in  the  connty  of  York  and  State  of  Maine,  the  sam 
of  one  hundred  dollars  to  have  and  to  hold  the  same  forever, 
in  trust,  for  the  following  purposes,  namely,  to  expend  the  in- 
terest and  income  as  may  be  necessary  to  keep  my  lot  in  the 
Piper  burying  ground,  situate  at  South  Parsonsfield,  in  good 
order  and  condition  and  an  iron  fence  around  the  same  in  good 
repair  and  painted. 

^^2'hirdj  I  give,  bequeath  and  devise  all  of  the  rest  and 
residue  and  remainder  of  my  estate,  both  real  and  personal, 
after  the  payment  of  all  my  just  debts  and  burial  expenses^  to 
the  inhabitants  of  the  aforesaid  town  of  Parsonslield,  to  have 
and  to  hold  the  same  in  trust  forever,  and  to  be  called  the 
*  Piper  school  fund,'  to  and  for  the  uses  and  purposes  hereinaf- 
ter mentioned  and  declared,  namely,  that  the  interest  and  net 
income  thereof  shall  be  annually  expended  in  aid  of  the  sup- 
port of  a  free  high  school  in  said  Parsonsfield,  that  is  to  say,  a 
school  which  shall  be  open  and  free  to  all  residents  of  said  Par- 
8onslield  without  charge  for  tuition,  not  intended,  however,  to 
restrict  the  right  of  said  inhabitants  to  charge  tuition  for 
scholars  admitted  to  said  school,  who  are  not  residents  of  said 
Parsonsfield;  that  no  part  of  said  money  shall  ever  be  ex- 
pended in  the  erection  or  repair  of  school  buildings,  but  the  en- 
tire use,  income  and  interest,  arising  and  accruing  from  the 
estate  hereby  bequeathed,  shall  be  forever  expended  for  in- 
struction and  payment  of  incidental  expenses,  necessary  for  the 
support  of  said  school. 

'  '^  The  expenditures  of  said  money  shall  be  under  the  direc- 
tion and  control  of  the  superintending  school  committee  of  said 
Parsonsfield  or  such  officers  as  may  be  by  law  provided  in  their 
stead ;  this  devise  is  upon  the  express  and  certain  condition 
that  the  inhabitants  of  said  Parsonsfield  shall  accept  and  pe^ 
form  the  conditions  named  in  the  second  article  of  this  will." 

The  heirs-at-law  bring  this  bill  to  determine  the  conatrnc- 
tion  of  and  the  efiect  to  be  given  to  the  trusts  declared  in  the 
will,  at  the  same  time  denying  the  will  to  have  been  duly  at- 
tested by  competent  witnesses. 

1.  It  is  objected  that  the  will  was  not  properly  executed, 
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because  the  atteBtation  of  the  testator's  signature  was  by  inter- 
ested witnesses. 

The  wife  of  the  executor  was  one  of  the  attesting  witnesses. 
Bat  the  executor  was  a  competent  witness  at  *the  time  of  the 
attestation  of  his  wife.  He  might  legally  have  been  an  attest- 
ing witness.  J(me%  v.  Larrahee^  47  Maine,  479.  The  husband 
not  being  then  interested  his  wife  was  not  ^^  beneficially  inter- 
ested "  under  the  will  and  was  a  "  credible  attesting  witness.^' 

The  other  attesting  witnesses  were  inhabitants  of  Parsons- 
field.  But  that  fact  would* not  prevent  their  being  attesting 
witnesses.  In  JEwtis  v.  Parker^  1  N.  H.  273,  this  precise 
question  arose  in  a  case  where  the  attesting  witnesses  were  in- 
habitants of  a  town  to  which  a  bequest  for  the  support  of 
Bchools  had  been  made,  and  they  were  held  competent.  Their 
interest,  as  inhabitants,  was  not  direct  and  certain.  If  they 
might  be  benefitted  by  the  reduction  of  taxes,  which  might 
thereafter  be  assessed,  they  might  die,  or  move  from  the  town 
and  cease  to  be  inhabitants  of  the  same,  at  the  time  of  a  subse- 
quent assessment.  Their  interest  was  contingent.  StcUe  v. 
Stuart,  23  Maine,  111.  The  increased  privileges  of  education 
do  not  constitute  a  disqualifying  interest.  Warren  v.  Baxter^ 
48  Maine,  195 ;  Hawea  v.  Humphrey^  9  Pick.  350. 

Bat  if  it  were  otherwise  and  the  witnesses  were  to  be 
deemed  interested,  the  objection  is  not  open  to  the  complain- 
ants. The  Probate  Court  had  jurisdiction.  If  it  erred,  the 
error  might  be  corrected  on  appeal.  Whether  the  questions 
arising  in  the  Probate  Court  were  correctly  or  incorrectly  de- 
cided as  to  the  competency  of  evidence,  can  never  be  made  a 
matter  of  inquiry  in  a  court  of  common  law  to  affect  that  adju- 
dication. Paiien  v.  Tollman,  27  Maine,  17.  The  probate  of 
a  will  is  final  and  conclusive  upon  all  parties.  Dublin  y. 
CKadhoum,  16  Mass.  433.  The  decisions  of  the  judge  of  pro- 
bate in  all  cases  within  his  jurisdiction  are  conclusive  against 
all  the  world  unless  vacated  by  an  appeal.  I'ibhetU  v.  TUton, 
^  N.  H.  121 ;  McLean  v.  Weeks,  65  Maine,  411. 

A  trust  for  the  support  of  schools  or  of  a  particular  school 
as  a  high  school,  or  for  any  purpose  of  general  public  utility,  is 
a  valid  trust.    So  towns  can  hold  property  in  trust  for  purposes 
Vol.  II.— 37 
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within  the  general  scope  of  their  corporate  existence.  Thus, 
towns  and  cities  maj  hold  property  in  trust  for  the  purpose  of 
educating  the  poor,  and  the  relief  of  those  who  are  poor  and 
not  paupers.  Sutton  v.  Cole^  3  Pick.  282 ;  Webb  v.  Neal.^  5 
Allen,  575;  Everett  v.  Ciirr,  59  Maine,  326;  Vidal  v.  Ger- 
rard,  2  How.  188;  Drury  v.  Natick,  10  Allen,  169;  Second 
ReligiotLS  Society  in  Boxford  v.  Harriman^  125  Mass.  321 ; 
AtUm\ey  Oeneral  v.  BuHer^  123  Mass.  305 ;  Stat.  1873,  c  92. 

Bnt  the  devise  to  the  inhabitants  of  Parsonsfield  was  ^^  upon 
the  express  and  certain  condition'  that  the  inhabitants  of  said 
Parsonsfield  shall  accept  and  perform  the  conditions  named  id 
the  second  article  of  this  will." 

Those  conditions  are  that  said  inhabitants  should  have  and 
bold  forever  the  sum  of  one  hundred  dollars  in  trust  to  expend 
the  interest  and  income  as  may  be  necessary  to  keep  the  testa- 
tor^s  lot  in  the  Piper  burying  ground  in  South  Parsonsfield  in 
good  order  and  condition  and  an  iron  fence  around  the  same  in 
good  repair  and  painted. 

Here  is  provision  for  a  perpetuity.  The  amonnt  devised  is 
to  be  held  forever  in  trust  for  certain  purposes.  Whether  the 
amount  thus  to  be  held  be  great  or  small  is  immaterial.  The 
true  question  is  whether  this  is  a  gift  for  a  charitable  use. 

A  charity  is  a  gift  to  any  general  public  use,  extending  to 
all  rich  or  poor.  ^^  Indeed,  it  is  said  that  vagueness  is  in  some 
respects  essential  to*a  good  gift  for  a  public  charity,  and  that  a 
public  charity  begins  where  uncertainty  in  the  recipient  be- 
gins. So,  if  a  gift  for  a  private  purpose  tends  to  create  a  per- 
petuity, it  will  be  void ;  but  a  gift  for  a  public  charity  is  not 
void,  although  in  some  forms  it  creates  a  perpetuity."  2  Per- 
ry on  Trusts,  §  687.  "  Charity  is  defined  to  be  a  general  public 
use.'*  1  Jarman  on  Wills,  192.  Courts  have  been  exceediof?- 
ly  liberal  in  not  restricting  the  objects  to  be  regarded  as  char- 
itable. "  But,"  observes  Gray,  C.  J.,  in  Drury  v.  Natick^  10 
Allen,  169,  "  the  gift  must  be  expressly  or  by  necessary  impli- 
cation for  the  public  benefit.  Therefore  a  private  museuio 
or  a  library  established  by  private  subscription  for  the  use  of 
subscribers,  has  been  held  not  to  be  a  charity."  In  Came  v. 
Lon>g^  2  De  Oex,  Fisher  &  Jones,  75,  the  devise  was  to  the 
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trustees  of  the  Penzance  pnblic  library,  an  institution  estab- 
lished and  kept  on  foot  by  the  subscription  of  certain  inhabit- 
ants of  Penzance  for  purchasing  books  for  the  use  of  the  sub- 
scribers ;  the  books  to  be  nested  in  trustees  for  the  use  of  the 
institution,  to  continue  as  long  as  there  were  ten  subscribers. 
It  was  held  that  this  was  not  a  charity.  ^^  The  demise,"  says 
Lord  Campbell,  ^'  is  for  the  benefit  of  a  subsisting  society,  and 
one  which  is  intended  to  subsist  so  long  as  ten  members  re- 
main, and  the  property  is  to  be  taken  out  of  commerce  and  to 
become  inalienable,  not  for  a  life  or  lives  in  being,  and  twenty- 
one  years  afterwards,  but  for  so  long  as  ten  members  of  the 
society  shall  remain.  This  seems  to  be  a  purpose  which  the 
law  will  not  sanction  as  tending  to  a  perpetuity."  The  chancel- 
lor held  this  to  be  no  charity,  but  a  devise  for  the  benefit  of  a 
society  of  certain  individuals. 

The  bequest  of  one  hundred  dollars  to  keep  the  testator's 
lot  in  the  Piper  burying  ground  forever  in  repair,  was  not  for 
any  public  purpose,^beneficial  to  all,  rich  or  poor.    It  was  not  a 
charitable  use,  for  which  a  perpetuity  might  be  created.     "A 
condition  for  keeping  a  tomb  in  repair,"  observes  Eindersley, 
V.  C,  in  Lloyd  v.  Uoyd,  10  E.  L.  &  Eq.  130,  '« is  not  a  char- 
itable use,  and  is  not  illegal.    It  may  be  illegal  to  vest  proper- 
ty in  trust  for  that  purpose,  so  as  to  create  a  perpetuity ;  but  a 
direction  that  the  wife  and  Mary  A.  Lockley  are,  during  their 
lives,  to  enjoy  the  annnity  and  are  to  keep  the  tomb  in  repair, 
is  quite  lawful."     The  tomb  was  to  be  kept  in  repair  during 
their  lives.    There  was  no  perpetuity.    In  Richa/rds  v.  liobsanj 
31  Beaven,  244,  the  bequest  was  to  keep  up  the  graves  and 
gravestones  of  certain  persons  in  good  repair.     The  bequests 
were  to  the  church  wardens  in  perpetuity.     The  court  say  the 
keeping  up  the  tomb  or  building,  which  is  of  no  public  benefit, 
is  not  a  charitable  use  and  the  bequests  were  declared  void.    In 
Hoare  v.  Osbom^  1  L.  R.  Eq.  583,  a  gift  to  keep  in  repair  for- 
ever the  vault,  in  which  the  testator's  mother  was  interred,  was 
held  void,  as  not  being  a  charity.    To  the  same  efiect  is  the  case 
of  Fi*k  V.  Attorney  Generaly  4  L.  R.  Eq.  52!,  and  In  reWHr 
liamsy  6  L.  R.  Ch.  Div.  736.    In  re  Burkitij  9  L.  R.  Ch.  Div. 
576,  a  certain  sum  was  bequeathed,  "  the  income  to  be  applied, 
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when  necessary,  in  keeping  in  good  repair  the  grave,  the  rail- 
ing and  tombstones  of  my  late  father;"  the  residue  over  and 
the  portion  of  the  gift  for  keeping  the  grave  in  repair  was  held 
void. 

In  Dexter  v.  Gardner^  7  Allen,  243,  a  bequest  in  trust  for- 
ever, the  income  of  which  was  ^^  to  be  appropriated  for  the 
benefit  of  the  Friends'  meeting,"  in  a  particular  place,  is  a 
charity,  and  not  void  as  a  perpetuity,  it  appearing  that  the 
Friends  under  their  usages  and  discipline  apply  the  funds  to 
the  maintenance  of  religious  worship,  <&c.,  and  for  the  purchase 
and  repair  of  burying  grounds,  the  latter  being  regarded  as  a 
religious  duty.  It  was  contended  that  the  latter  purpose  was 
not  a  charity ;  but  the  coart  held  the  providing  and  oversight 
of  a  burying  ground  for  this  sect  of  christians,  as  a  religious 
duty,  could  not  be  distinguished  from  that  of  repairing  and 
maintaining  meeting  houses  for  religious  worship,  and  sus- 
tained the  trust.  In  Swasey  v.  American  BMe  Soeiety^  57 
Maine,  527,  it  was  held  that  a  legacy  to  keep  in  repair  a  family 
buiying  ground,  might  be  sustained. 

But  this  is  not  even  to  keep  in  repair  the  family  buiying 
grounds.  It  is  simply  to  keep  in  repair  his  (my)  lot,  not  the 
Piper  burying  ground.  It  is  not  for  any  charitable  purpose. 
It  is  for  a  merely  secular  object.  It  is  not  even  for  all  of  his 
family  or  name,  rich  or  poor.  It  is  not  for  any  general  pur- 
pose of  public  interest.  1  Tudor's  Law  of  Charitable  Trusts, 
c.  1,  §  14.  '^  The  erection  of  a  monument  to  perpetuate  the 
memory  of  the  donor,  is  not  a  charitable  purpose ;  nor  is  the 
repairing  a  vault  or  tomb  containing  his  remains ;  eontra^  it 
seems,  if  the  vault  be  used  for  the  interment  of  the  donor^^ 
family."    1  Jarman  on  Wills,  238,  4:th  Am,  ed. 

Assuming  the  bequest  in  perpetuity  to  keep  in  repair  the 
testator's  lot  in  the  Piper  burjing  ground  to  be  void,  the  coun- 
sel for  the  complainants  in  his  able  argument  relies  upon  the 
case  of  Fowler  v.  Fowlery  10  Jur.  N.  S.  648,  as  showing  that 
the  gift,  the  income  of  which  was  to  be  applied  to  keeping  the 
tombs  of  the  testator  and  family  in  repair,  is  void  as  tending  to 
a  perpetuity,  and  if  so  connected  with  a  gift  over  as  to  be  in- 
aeparable,  both  will  be  held  void.    It  appeared  in  that  caae  that 
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Rev.  W.  Fowler,  by  his  will  directed  his  exeentoPB  and  execn- 
triz  ^^to  invefit  and  set  apart  £500  in  goTernment  securitieB 
*  *  *  npon  the  permanent  trust  of  appropriating  the  in- 
come in  and  toward  the  maintenance  in  good  order  of  the 
graves  and  gravestones,  with  the  railing  now  inclosing  the 
graves  in  Baldock  church  yard  of  my  late  wife  and  others,  the 
surplus  of  such  year's  income  to  the  rector  of  Baldock  for  the 
time  being  for  his  own  use." 

Both  counsel  admitted  the  gift  of  income  for  the  main- 
tenance of  the  graves  was  void.  The  question  was  whether 
this  fact  invalidated  the  subsequent  bequest  to  the  rector  of 
Baldock,  as  the  sum  necessary  for  carrying  into  effect  the  first 
was  not  capable  of  being  ascertained.  Sir  John  Romilly,  M.  B., 
in  bis  opinion,  says,  ^^  the  difficulty  is  that  it  is  contended  the 
gift  is  altogether  void,  and  cases  cited  establish  that  position; 
that  if  a  sum  of  money  be  given,  part  of  which  is  to  be  applied 
to  purposes  which  cannot  be  ascertained  or  which  fail,  and  the 
remainder  is  given^  to  other  purposes,  the  whole  gift  fails,  be- 
cause of  the  invalidity  of  the  first  portion  of  the  gift  ♦  ♦  ♦ 
although  I  cannot  understand  the  principle  in  these  cases,  it  is 
80  well  established  by  authority,  I  must  hold  the  gift  of  the 
overplus  void.  I  think  I  am  bound  by  the  cases  Chapman  v. 
Brown  J  6  Ves.  404,  and  the  AUomey  General  v.  Einxman^  2 
J.  &  W.  270,  and  as  I  cannot  determine  in  what  way  the 
amount  necessary  to  keep  the  tombs  in  repair  is  to  be  ascer- 
tained, I  cannot  determine  the  amount  given  to  the  rector  of 
Baldock  for  the  time  being.  I  am  of  opinion  that  the  whole 
gift  fails."  The  uncertainty  of  the  amount  necessary  for  re- 
pairs is  the  basis  of' the  decision,  but  in  the  case  at  bar  the  un- 
certainty relates  only  to  the  fraction  of  the  hundred  dollars 
given  for  the  purpose -of  repairs,  and  to  nothing  else. 

But  if  possible  the  will  of  the  testator  should  be  sustained. 
His  primary  object,  "  his  well  considered  and  settled  purpose  " 
was  to  dispose  of  his  property  "  to  do  the  most  good  and  be  of 
the  greatest  benefit  in  promoting  popular  education"  in  the 
town  of  Parsonsfield.  Is  that  purpose  to  be  defeated  by  rea- 
son of  a  gift  which  cannot  be  sustained?    The  Piper  high 
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school  was  the  paramount  purpose,  regardless  of  any  daims  of 
his  relatives,  which  he  entirely  negatived. 

In  Boare  v.  Oshom^  1  L.  R.  Eq.  Cases,  587,  Kinderslej,  V. 
C,  says:  ^^The  one  third  of  the  fund  attributable  to  the  gift 
for  the  repair  of  the  vault,  which  is  void,  falls  into  the  resi- 
due." In  Fish  V.  Attorney  Oeneral^  4  L.  R.  Eq.  Cases,  521, 
the  bequest  was  of  10,001  consols  to  the  rector  and  church- 
wardens of  a  parish,  and  their  successors  upon  trust  to  apply 
such  of  the  dividends  as  should  be  necessary  or  required  in 
keeping  her  family  grave  in  repair,  and  to  pay  and  divide  the 
residue  every  year  forever  amongst  the  aged  poor  of  the 
parish.  Sir  W.  Page  Wood,  V.  C,  after  examining  the  author- 
ities, concludes  thus :  "  There  will  be  a  declaration  that  the 
legacy  of  10,001  given  to  the  rectors  and  church- wardens  of  St. 
James,  Liverpool,  is  a  good  gift,  and  that  they  take  the  same 
discharged  from  the  obligation  of  keeping  in  repair  the  family 
grave  of  the  testatrix." 

The  decision,  Fowler  v.  Fowler^  relied  upon  by  the  counsel 
for  the  complainants,  is'made  by  Romilly,  Y.  C,  to  rest  upon 
the  cases  of  Chapman  v.  Brown ^  and  the  Attorney  Oeneral  v. 
Binxman^  though  in  his  opinion  he  states  he  could  not  under- 
stand the  principle  upon  which  they  were  determined.  In 
Mitford  V.  BeynoldSj  1  Phillips'  Ch.  189  (19  Con.  Ch.),  those 
cases  were  considered  and  the  amount  necessary  to  comply  with 
that  portion  of  the  will  providing  for  a  monument  was  referred 
to  a  master  to  ascertain  the  sum  needed  for  that  purpose.  In 
re  WiUiamSj  5  L.  R.  Ch.  Div.  735,  the  case  of  Chapman  v. 
Brown  was  considered  as  overruled.  In  that  case  there  was  an 
invalid  trust  for  the  repair  of  tombs,  and  a  disposition  of  the 
remainder.  "  In  this  case,"  remarks  Manlius,  V.  C,  "  if  the 
first  gift  cannot  take  efiect,  there  is  no  reason  whatever  why 
the  whole  fund  should  not  be  applied  to  the  second  object.  If 
the  first  gift  had  taken  effect,  only  a  small  part  of  the  fund 
would  have  been  absorbed.  It  is,  therefore,  only  so  much  as  is 
required  for  the  illegal  purpose  which  is  abstracted.  The  gift 
being  void,  none  is  required,  aud  consequently  the  entire  fund 
remains  applicable  to  the  valid  purpose."  /n  re  BurkeU,  9  L. 
R.  Ch.  Div.  576,  a  bequest  was  made  to  keep  in  repair  the 
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grave,  railing  and  tombstone  of  A.,  the  residue  to  the  poor  of 
U.,  it  was  held  that  the  first  purpose  of  the  gift  being  invalid, 
the  whole  was  applicable  to  the  charity.  "  If,"  says  Jessell, 
M.  R.,  "  a  man  were  to  give  an  income  of  £10,000  a  year,  on 
trust,  in  the  first  place  to  keep  his  father's  tombstone  in  repair, 
which  under  no  conceivable  estimate  could  exceed  £20  a  year, 
directed  the  residue  of  the  £10,000  a  year,  to  go  to  charity,  I 
should  assume  that  good  law,  which  always  means  common 
sense,  and  common  sense  would  concur  in  holding  that  the  £20 
gift  was  void,  and  that  £9,980  was  given  in  charity.  I  should 
have  no  diiBculty  whatever  in  saying  that  was  tlie  law.'' 

"  It  may  well  be  doubted,"  observes  Gray,  J.,  in  Oiles  v. 
Boston^  W.  (6  F.  Society^  10  Allen,  855,  "  whether  this  condi- 
tion to  maintain  a  private  tomb  or  burial  place,  was  not  void  as 
tending  to  create  a  perpetuity."  In  Dawsmi  v.  Smally  L.  R. 
18  Eq.  114,  the  testator  bequeathed  to  his  executors  £600,  out 
of  his  personal  estate  upon  trust,  to  invest  and  apply  the  in- 
come, in  keeping  in  good  repair  all  the  tombstones  and  head- 
stones of  his  relatives  and  himself  in  G.  churchyard,  and  di- 
rected that  any  surplus  that  might  remain  after  defraying 
yearly  the  expenses  before  stated,  should  be  given  by  his  ex- 
ecutors every  year  to  poor  pious  members  of  the  Methodist 
society  above  fifty  years  old.  Seld^  that  the  trust  to  keep  the 
tombstones  in  repair  being  honorary  only,  the  whole  £600  was 
well  given  for  the  benefit  of  the  Methodist  poor,  discharged 
from  the  Migation  of  keeping  the  tombstones  in  repair.  "  The 
obligation  to  keep  up  the  tombstones,"  observes  Sir  James  Ba- 
con, V.  C,  "  is  merely  honorary,  but  the  obligation  to  give  all 
that  is  not  applied  for  the  purposes  first  mentioned,  is  by  no 
means  honorary  ;  it  is  a  trust  that  must  be  executed."  So,  in 
the  case  at  bar.  In  Homherger  v.  Hornherger^  12  Heisk. 
(Tenn.)  635,  the  court  held  a  trust  for  the  support  and  main- 
tenance of  the  testator's  graveyard,  was  void. 

If  the  bequest  for  the  keeping  of  testator's  grave,  railing 
and  tombstone  was  a  valid  one,  ^^  the  average  amount  for  re- 
pair," says  Jessell,  M.  R.,  In  re  Burkett^  his  lot  and  the  iron 
fence  '*  might  be  ascertained  by  any  competent  person."  The 
amount  for  that  purpose  being  ascertained,  the  rest  must  be 
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devoted  to  the  charitable  purposes  indicated  by  the  testator. 
If  the  bequest  was  invalid  then  it  falls  into  the  residne. 

In  Naurae  v.  Merriam^  8  Gnsh.  11,  there  was  a  bequest  to 
the  town  of  Bolton  subject  to  a  condition  held  by  the  court  to 
be  contrary  to  law  and  public  policy.  The  question  was, 
whether  the  void  condition  could  defeat  the  will  otherwise 
valid  or  not,  and  the  court  held  the  bequest  valid,  as  if  no  such 
illegal  condition  had  been  inserted.  The  same  principle  is 
affirmed  in  Drury  v.  Natick^  10  Allen,  183,  where  the  court 
say  that  a  condition,  so  far  as  it  undertakes  to  impose  obliga- 
tion upon  a  town  for  the  future,  which  it  could  not  l^ally 
assume,  would  be  repugnant  to  the  grant  and  void.  In  TFtZi- 
inaon  v.  WilkinBon^  12  L.  R.  Eq.  &  Bank.  Gases,  604,  it  was 
held  that  a  condition  to  do  what  the  law  forbids,  is  invalid,  the 
court  holding  that  a  condition  which  required  the  omission  of 
a  duty,  was  void.  To  the  same  effect  is  the  case  of  AUomey 
Oeneral  v.  OreenhiU^  31  Beavan,  198.  When  a  deed  of  land 
is  on  condition  subsequent,  the  fee  is  conveyed  with  all  its 
qualities  of  transmission.  The  condition  has  not  the  effect  to 
limit  the  title,  until  it  becomes  operative  to  defeat  it.  ShiU- 
tuck  V.  Hastings^  99  Mass.  23.  Conditions  requiring  an  illegal 
act  are  void.  In  case  of  conditions  subsequent,  when  tiie 
estate  or  bequest  is  made  dependent  upon  their  full  or  con- 
tinued performance,  "  if  such  conditions  are  illegal  or  void  for 
any  cause,  or  are  or  become  impossible  of  performance,  the 
effect  is  not  to  defeat  the  estate  dependent  upon  them,  but  that 
continues,  having  once  vested,  the  same  as  if  no  qondition  had 
been  attached."  2  Eedf.  on  Wills,  2d  ed.  285.  It  must  be  re- 
marked that  here  there  is  no  express  provision  that  the  estate 
shall  go  over  on  the  failure  of  the  condition,  in  which  case  re- 
gard must  be  had  to  the  express  words  of  the  will. 

The  condition  to  take  care  of  the  testator's  lot  in  the  Piper 
burying  ground  is  manifestly  a  condition  subsequent  The 
estate  then  vests  in  the  town.  It  must  remain  there  if  the  con- 
dition be  one  which  is  against  the  rules  of  law. 

It  is  provided  in  the  will,  that  the  school  house  for  the 
Piper  free  high  school  shall  be  built  and  maintained  by  the  in- 
habitants of  Parsonsfield.    It  is  objected  that  they  cannot 
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legally  raise  money  for  the  purpose  of  erecting  sach  school 
honse,  or  to  pay  the  town  treasurer  and  committee  for  tbeif 
care  of  the  bequest  made  to  the  town. 

By  K.  S.  c.  11,  §  5,  as  amended  by  stat.  1878,  c.  20,  "every 
city,  town  and  plantation  shall  raise  and  expend  ^nually,  for 
the  support  of  schools  therein,  a  sum  of  money,  exclnsive  of 
the  income  of  any  corporate  school  fund,  or  of  any  grant,  or 
from  the  revenue  or  funds  from  the  State,  or  of  any  voluntary 
donation,  devise  or  bequeety  or  of  any  forfeiture  accruing  to  the 
use  of  the  schools,  not  less  than  eighty  cents  for  each  inhabit- 
ant, according  to  the  census  of  the  State,  by  which,  represen- 
tatives to  the  legislature  were  last  apportioned,"  &c.,  under 
certain  penalties  in  case  of  neglect. 

The  minimum  tax  only  is  established.  It  may  be  increased 
for  educational  purposes  to  any  extent  that  may  be  deemed  ad- 
visable. No  limitation  is  placed  upon  the  sum  to  be  raised  but 
the  good  judgment  of  the  inhabitants  raising  it. 

That  a  city  or  town  may  receive  money  by  devise  or  be- 
quest, is  fully  recognized  by  this  section.  The  gift  becomes 
the  property  of  the  town,  to  be  used  for  the  purposes  for  which 
it  was  ^ven. 

By  §  30,  provision  is  made  for  a  union  school  for  more  ad- 
vanced scholars.  By  §  31,  "two  or  more  school  districts  may 
unite  for  the  pni3)08e  of  establishing  and  maintaining  a  system 
of  graded  free  schools."  But  graded  free  schools  are  high 
schools. 

The  design  of  the  testator  was  to  aid  the  town  in  establish- 
ing a  free  high  school  for  teaching  higher  branches  of  knowl- 
edge than  are  taught  in  the  common  grammar  schools  of  the 
town.  It  is  the  giving  the  supplementary  aid  recognized  by 
the  statute.  The  fund  is  under  the  control  of  the  superintend- 
ing school  committee  of  the  town.  The  town  itself  might 
have  raised  the  money  to  build  the  school  house  needed  for  a 
flchool  for  more  advanced  scholars,  and  provided  for  an  in- 
structor. Much  more,  then,  can  the  town  raise  the  means  for 
erecting  and  maintaining  the  school  house  in  which  the  munifi- 
cent bounty  of  Mr.  Piper  has  furnished  the  means  for  provid- 
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ing  for  instrnction.     Naurae  v.  Merriam^  8  CoBh.  12;  Cu9h- 
ing  V.  Ifewburyport^  10  Met.  508. 

The  town  have  accepted  the  gift.  It  is  bound  to  furnish 
the  requisite  buildings.  It  must  have  a  reasonable  time  for 
that  purpose.  When  executors  or  trustees  are  to  pay  a  legacy 
to  a  corporation  on  conditions  precedent,  and  no  time  is  stated 
in  the  will,  five  years  from  its  probate  is  allowed  for  their  per- 
formance. B.  S.  c.  74,  §  17.  If  the  building  of  the  school 
house  were  to  be  deemed  a  condition  precedent,  there  is  ample 
time  for  its  erection. 

Bill  dismissed. 

Walton,  Barrows,  Virgin,  Libbby  and  Symonds,  JJ., 
concurred. 


Yalidity  of  gifts  to  care  for  (nraves  or  tombstones.— In  Duror  ▼. 
Hotteux,  1  Yesey,  Sen.,  820,  there  was  a  bequest  of  money  to  be  laid  out  in 
land  for  an  annuity  to  a  minister  to  preach  an  annual  sermon  to  testator's 
memory  and  to  keep  his  tombstone  and  the  inscription  thereon  in  repair. 
EM,  a  charitable  use. 

In  Doe  y.  Pitcher,  8  M.  &  8.  407,  the  grant  was  in  trust  perpetually  to  re- 
pair and,  if  need  be,  to  rebuild  a  vault  and  tomb  standing  on  the  land,  and  to 
permit  the  same  to  be  used  as  a  family  vault  by  the  donor  and  his  family. 
Chief  Justice  EUenborough  said:  "It  does  appear,  I  think,  to  be  a  chari- 
table use  in  part  and  in  part  not.  As  far  as  concerns  the  grantor's  own  in- 
terment it  is  not,  but  inasmuch  as  it  is  for  the  family  it  may  be  so  consid- 
ered; but  then  the  statute  has  been  complied  with." 

But  see  a  case  between  the  same  parties  reported,  6  Taunton,  860,  where 
Gibbs,  C.  J.,  holds  the  gift  not  a  charitable  one,  and  speaks  of  the  Queen's 
Bench  as  having  so  decided. 

In  Mellick  v.  Asylum,  Jacob,  180,  the  devise  was  to  sell  real  estate  and 
raise  a  fund  of  £2,000  to  erect  a  monument  to  testator  in  a  certain  church. 
Sir  Thomas  Plumer,  M.R.,  said:  " I  think  that  this  is  not  a  charitable  use 
within  the  meaning  of  the  statute.  *  *  *  It  stands  on  the  same  footing 
with  an  expensive  funeral  and  it  has  never  been  argued  that  the  expense  of  a 
funeral  cannot  be  defrayed  out  of  real  estate." 

In  Mitford  v.  Reynolds,  1  Fhillips,  186,  testator  directed  his  executors  to 
purchase  a  lot  and  prepare  it  for  his  remains  which  were  to  be  placed  there- 
in, together  with  the  remains  of  his  parents  and  sisters  then  lying  elsewhere, 
and  a  monument  was  to  be  erected.  The  validity  of  the  devise  was  not  defi- 
nitely passed  upon. 

In  Willis  V.  Brown,  d  Jurist,  987,  there  was  a  direction  to  trustees  to  re- 
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tain  oat  of  the  estate  £10  per  annum  for  the  repairs  of  a  monument.    Held, 
per  Shadwell,  Y.C,  not  to  be  a  charitable  use. 

In  Adnam  y.  Cole,  6  Beav.  858,  there  was  a  gift  to  trustees  to  erect  such 
monument  as  they  thought  fit  and  to  build  an  organ  gallery  in  a  church. 
Lord  Langdale,  M.R,  held  the  first  gift  valid  and  the  second  invalid  as  con- 
travening the  mortmain  acts. 

In  Hunter  v.  Bullock,  L.R.,  14  Eq.  45,  there  was  a  gift  of  £1,000  "  to  pay 
the  required  amount  for  painting  and  keeping  in  repair "  testator's  grave- 
stone and  that  of  his  niece,  and  "  the  balance  that  may  remain,"  for  the  pur- 
poses of  a  charity.  It  was  held  by  Bacon,  Y.C,  that  the  trust  to  repair  the 
tombstone  was  hdnoraiy,  and  although  the  sum  required  was  uncertain  the 
gift  of  the  residue  was  good. 

In  Davraon  v.  Small  L.R.,  18  Eq.  114,  the  gift  was  to  executors  in  trust 
to  apply  the  income  of  the  fund  to  keeping  in  good  repair  all  the  tombstones 
of  testator  and  his  relatives  in  G.  churchyard,  and  the  surplus  to  the  benefit 
of  i)oor  pious  members  of  the  Methodist  Society  of  G.  over  fifty  years  of 
age.  Bacon,  Y.C,  held  the  trust  valid  as  to  the  poor  persons,  but  void  so  far 
as  keeping  in  repair  the  tombstones  was  concerned. 

In  Re  Williams,  L.R,  5  Ch.  D.  785,  Manlius,  Y.C,  made  the  same  ruling 
on  a  devise  to  apply  income  to  keep  certain  tombs  in  repair  with  a  gift  over 
of  the  accumulated  surplus. 

In  Re  Burkett,  L.R.,  9  Ch.  D.  676,  the  bequest' was  to  keep  in  repair  the 
railing  and  tombstone  of  A.  with  a  remainder  over.  Jessell,  M.R,  made  a 
iimiliur  ruling,  but  as  to  the  validity  of  the  gift  over  he  questioned  the  sound- 
ness  of  Fisk  v.  Attorney  General,  L.  R.,  4  Eq.  521,  on  the  authority  of  which 
Hunter  v.  Bullard,  Dawson  v.  Small  and  Re  Williams,  wpraf  were  decided. 

In  Swasey  v.  American  Bible  Soc.  57  Me.  528,  a  devise  "to  keep  in  suit- 
able repair  the  Buck  family  bui3ring  ground  so  called,"  was  held  valid  ap- 
parently on  the  authority  of  MeUick  v.  Asylum,  iupra,  and  Lloyd  v.  Lloyd, 
cited  in  the  principal  case. 

In  Jones  v.  Habersham,  8  Woods  C.  C.  448,  a  devise  to  the  trustees  of  a 
churdi,  upon  the  condition  amongst  others  that  they  should  keep  in  good 
order  and  have  thoroughly  cleaned  up  every  spring  and  autumn  testator's 
lot  in  a  certain  cemetery,  and  that  no  interments  should  take  place  within 
•aid  lot,  was  held  to  be  a  devise  on  a  condition  subsequent  of  no  effect 

In  Dexter  v.  Gardiner,  7  Allen,  248,  the  bequest  was  to  the  overseers  of 
the  "  Friendls "  preparatory  meeting  and  their  successors  "  to  be  appropriatjfed 
for  the  benefit  of  the  Friends'  meetings  in  said  Fairhaven  and  Rochester.'* 
It  was  sought  to  invalidate  this  disposition  by  proof  that  one  of  the  objects 
of  the  Friends'  Society  was  the  purchase  and  repair  of  burying  grounds.. 
Chapman,  J.,  at  page  247,  said:  ''Where  a  denomination  of  Christians  re- 
gard the  providing  and  oversight  of  burying  grounds  as  a  religious  duty  ac- 
companying burials  of  the  dead  with  religious  services  as  is  usual  among 
most  sects  of  Christians  here,  it  is  difficult  to  see  by  what  principle  this  re- 
ligious duty  can  be  distinguished  from  that  of  maintaining  and  repairing 
meeting  houses  in  respect  to  the  statute."  Doe  v.  Pitcher,  6  Taunt.  850,  waa 
distinguished  on  the  ground  that  "  the  object  there  was  merely  secular." 
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.  Valid  grifts  'or  edneation  of  certain  elasses.— Among  the  objeeti 
enumerated  as  charitable  in  the  statute  of  48  Eliz.  c.  4^  is  the  maintenance  of 
"'schools  of  learning,  free  schools"  and  "uniyeraities." 

The  following  gifts  have  been  held  to  be  charitable  as  within  the  langoagt 
-cited,  or  within  the  spirit  of  the  same. 

Endowment  of  a  professorship  in  a  theological  seminary.  Anlmm  ▼. 
KeUogg,  16  N.  Y.  88. 

Education  of  students  for  the  ministry  out  of  a  specified  congr^gattoB. 
Welman  v.  Lex,  17  8.  &  R  88. 

Bequest  to  be  "expended  in  the  education  of  scholars  of  poor  peofHB' 
in  a  certain  county.    Clement  ▼.  Hyde,  60  Yt  716. 

"For  the  education  of  the  Freedmen  of  this  nation."  McAllister  t. 
McAllister,  46  Yt  272. 

Devise  and  legacy  to  a  bishop  and  his  heirs  "in  tnut  for  the  poor 
orphans  of  the  State  of  North  Carolina  and  the  said  biahop  and  his  soceet- 
sors  to  have  the  right  to  select  such  orphans  "  and  "  to  control  said  trait  in 
the  best  way  for  the  support  of  said  orphans  and  the  formation  of  their 
morals  and  education."    Meller  y.  Atkinson,  68  N.  C.  687. 

Bequest  to  trustees  ' '  for  the  promotion  of  education  among  the  Indian  and 
African  children  and  youth  of  the  United  States  or  elsewhere,  as  in  their 
Judgment  they  shall  deem  best."    Treat's  Appeal,  80  Conn.  118. 

Bequest  of  moneys  to  be  used  "  in  the  education  and  tuition  of  worthy 
indigent  females."    Dodge  y.  Williams, -46  Wise.  70. 

Bequest  to  be  applied  in  part  in  Pennsylvania  and  the  reridne  in  the 
United  States  generaUy,  "for  the  diffusion  of  useful  knowledge  and  instme- 
tion  amongst  the  institutes,  libraries,  clubs  or  meetings  of  the  worloAg 
classes  or  manual  laborers  who  earn  their  bread  by  the  sweat  of  their  brow.** 
Sweeney  y.  Sampson,  6  Ind.  466. 

Bequest  for  the  support  of  indigent  pious  young  men  preparing  for  the 
ministry  in  New  Haven.    White  v.  Pisk,  22  Conn.  81. 

"  For  the  benefit,  advancement  and  propagation  of  education  in  every 
XNU-t  of  the  world,  as  far  as  circumstances  will  permit"  Whicher  v.  Hume. 
10  E.  L.  &  E.  218. 

Bequest  "  to  the  furtherance  and  promotion  'of  the  cause  of  piety  and 
good  morals,  or  in  aid  of  objects  and  purposes  of  benevolence  or  charity,  pub- 
lic or  private,  or  temperance,  or  for  the  education  of  deserving  youths." 
Saltonstall  v.  Sanders,  11  Allen,  446. 

Valid  gifts  to  maintain  8chools«~To  maintain  grammar  schools  and 
colleges.    Hadley  v.  Hopkios  Academy,  14  Pick.  246. 

*'  For  the  establishment  of  a  free  school  or  schools  for  the  benefit  of  the 
poor  of  a  county."    State  v.  Mc€k>vem,  2  Ired.  Eq.  9. 

To  maintain  and  support  a  college  although  ecclesiastics  are  forbidden  to 
hold  any  situation  or  duty  therein  or  be  admitted  thereto.  Yidal  v.  Giiard'i 
ExTB.  2  How.  U.  8.  127. 

For  the  uses  and  purposes  of  the  Friends'  Boarding  School  at  Wen 
Town.    Price  v.  Maxwell,  28  Pa.  St.  28. 
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**  To  bufld  and  gupport  a  public  school  for  the  education  of  children  a» 
the  law  now  directs,"  to  be  located  as  near  a  certain  meeting  house  as  land 
can  be  purchased  at  a  reasonable  price.  Bozford  y.  Harriman,  125  Mass. 
821. 

Bequest  of  a  residue  to  executor  to  invest,  "  as  he  may  deem  best,  as  a  fund, 
the  amraal  interest  of  which  shall  be  applied  for  the  benefit  of  the  Sabbath 
School  Library  of  the  First  Baptist  Church  in  S.,  or  the  Baptist  Home  Mis- 
sionary Society;  whichever  may  be  deemed  most  suitable."  Fairbanks  v. 
Lamson,  99  Mass.  588. 

Devise  of  property  to  establish  a  seminaiy  for  the  education  of  the  children 
of  testator,  his  brotiiers  and  sisters  and  their  descendants,  and  such  poor 
children  of  the  county  as  may  be  selected  by  trustees.  Franklin  v.  Armfield, 
3  Sneed.  305. 

Devise  for  the  use  and  support  of  a  "free  school "  or  "institution,"  for 
the  benefit  of  poor  children,  in  the  town  of  Zanesville.  This  language  will 
include  children  within  the  limits  of  the  town  at  the  date  the  charity  is  dis- 
tributed, although  such  limits  be  larger  than  when  made.  Mclntire  v.  Zanes> 
ville,  17  Ohio  St.  852. 

"  For  the  sole  purpose  of  supporting  a  school "  in  a  certain  district.  Cha- 
piQ  V.  School  District,  85  N.  H.  445. 

Bequest  in  trust  to  maintain  a  "school  house  and  school  to  be  taught  by 
a  female  or  females,  wherein  no  book  of  instruction  is  to  be  used  to  teach 
except  spelling  books  and  the  Bible,"    Tainter  v.  Clark,  5  Allen,  66. 

• 

Valid  gifts  for  promotion  of  knowledge  generally^— To  maintain  a 
free  public  libraiy  and  free  public  reading  room.  Drury  v.  Inhabitants  of 
Natick,  10  Allen,  169. 

To  found  an  institution  for  the  study  and  cure  of  diseases  of  animals  use- 
ful to  man,  and  to  maintain  free  lectures  therein.  London  University  v. 
TaiTow,  23  Beav.  159;  a.  c.  1  DeG.  &  J.  72. 

In  trust  to  pay  income  in  rewards  for  discoveries  and  improvements  in 
light  or  heat  most  useful  to  mankind.  American  Academy  v.  Harvard  Col- 
lege, 12  Gray,  551. 

For  the  delivery  of  public  lectures  upon  philosophy,  natural  histoiy,  and 
the  arts  and  sciences.    LoweU,  appellant,  22  Pick.  215. 

To  establish  model  and  experimental  farms  to  promote  the  knowledge  of 
the  art  and  science  of  agriculture.    Northampton  v.  Smith,  11  Met.  890. 

Legacy  to  "be  applied  under  the  direction  of  the  monthly  meeting  of 
Friends  of  Philadelphia  for  the  northern  district,  as  a  fund  f df  the  distribu- 
tion of  good  books  among  the  poor,  or  to  the  support  of  a  free  school  or  insti- 
tution in  or  near  Philadelphia."    Pickering  v.  Shotwell,  10  Pa.  St.  28. 

Invalid  gifts  for  edaeational  parpo8e8«—The  following  gifts  or  de- 
vises have  been  held  void: 

Bequest  to  take  a  house  for  a  school  to  educate  the  children  and  grand- 
children of  particular  persons  and  other  children,  is  good  as  to  the  particular 
objects^  but  bad  as  a  general  charity.  Blandf  ord  v.  Fackerell,  4  Brown's  Ch. 
287;  8.0.  2  Yes^,  Jr.  28a 
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Gift  to  truBtees  "that  the  inhabitants  of  Ohapham  may  f orerer haTB a 
achool."    Attorney  General  ▼.  Hewes,  3  Yernon,  887. 

To  maintain  a  museum  for  the  use  of  subscribers  to  a  fund.  Thomson  ▼. 
Shakespear,  1  DeG.,  F.  &  J.  899. 

To  purchase  and  preserve  books  for  the  use  of  Bubscribers  to  a  certain 
library.    Carne  ▼.  Long,  2  DeG..  F.  &  J.  75. 

Legacy  of  money  to  be  expended  according  to  the  directions  of  execnton 
"  for  the  establishment  of  a  school  at  Montrose  for  the  education  of  chil- 
dren." EM,  void,  because  the  gift  might,  consistently  with  the  will,  be  ap- 
plied to  other  than  strictly  charitable  purposes.  Attorney  General  ▼.  Stone; 
28  Mich.  158. 

Bequest  to  certain  persons  and  their  successors,  "  to  be  expended  in  the 
education  of  colored  children,  both  male  and  female,  in  such  way  and  man- 
ner as  they  may  deem  best,"  held  void  for  vagueness  and  uncertainty. 
Grimes  v.  Hammond,  85  Ind.  198. 

Sabscribing  witnesses.— As 'to  who  may  be  subscribing  witnesses,  see 
Troup  V.  Rice,  1  Am.  Prob.  R  18;  Stewart  v.  Harriman.Ib.  95;  Drake's  Ap> 
peal,  lb.  227;  Key  v.  Holloway,  lb.  860;  Smalley  v.  Smalley,  lb.  5M:  Haw- 
kins V.  Hawkins,  ante,  page  401. 


Olliffb  vs.  Wells. 

[180  Massachusetts,  221.] 

iNDEFmiTB  TBU8T  FOR  DISTRIBUTION. — ^ParOL  SYIBENOB  TO  SHOW 

CHARITABLB  OHARAOTEB. 

A  testator  devised  the  residne  of  his  estate  to  A.,  "  to  disiribate  the  SMue  in  socii 
manner  as  in  bis  discretion  shall  appear  best  calculated  to  carry  out  wisbea 
which  I  have  expressed  to  him  or  may  express  to  him ; "  and  appointed  A.  hi« 
executor,  ffeld,  that  the  devisee  took  no  beneficial  interest  in  the  devise ;  that 
the  trust  on  its  face  was  too  indefinite  to  be  carried  out ;  that  it  could  not  be 
established  against  the  heirs  or  next  of  kin  of  the  testator  by  evidence  of  oral 
communications  made  to  A.  by  the  testator,  whether  before  or  after  the  exe- 
cution of  the  will,  showing  that  the  trust  was  for  charitable  purposes;  but  that 
the  heirs  or  next  of  kin  took  by  way  of  resulting  trust. 

Bill  in  equity,  filed  December  11,  1877,  alleging  that  (he 
plaintiflFs  were  the  heirs  at  law  and  next  of  kin  of  Ellen  Dono- 
van, who  died  in  Boston,  on  May  23,  1877,  and  whose  will, 
which  was  duly  admitted  to  probate,  after  giving  yarioua  lega- 
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cies,  contained  the  following  clanse  :  ^'  13th.  To  the  Rev.  Eleazer 
M.  P.  Wells,  all  the  rest  and  residue  of  my  estate,  to  distribute 
the  same  in  such  manner  as  in  his  discretion  shall  appear  best 
calculated  to  carry  out  wishes  which  I  have  expressed  to  him 
or  may  express  to  him :  "  and  nominated  said  Wells  to  be  the 
executor. 

The  bill  further  alleged  that  Wells,  who  had  been  appointed 
executor  by  the  Probate  Court,  claimed  the  right,  after  pay- 
ment of  the  legacies,  to  dispose  of  the  residue  of  the  estate 
according  to  his  own  pleasure  and  discretion,  and«  contended 
that  he  bad  received  directions  from  Ellen  Donovan  as  to  the 
disposition  of  said  residue ;  whereas,  as  the  bill  charged,  the 
legacy  of  the  residue  of  the  estate  had  lapsed,  and  said  residue 
should  be  distributed  among  the  heirs  at  law  and  next  of  kin 
of  the  testatrix. 

The  bill  prayed  for  a  discovery,  an  account,  an  order  for 
payment  of  the  residue  to  the  plaintiffs,  a  temporary  injunction 
against  distributing  the  residue  of  the  estate,  and  for  further 
relief. 

The  answer  admitted  the  making  of  the  will  and  the  ap* 
pointment  of  the  defendant  as  executor ;  left  the  plaintiffs  to 
prove  whether  they  were  the  heirs  at  law  and  next  of  kin  of 
the  testatrix ;  and  averred  that  the  testatrix,  before  and  at  the 
time  of  and  after  the  execution  of  the  will,  orally  expressed 
and  made  known  to  the  defendant,  her  wish  and  intention  that 
the  rest  and  residue  of  her  estate  should  be  disposed  of  and 
distributed  by  the  defendant,  as  executor  of  her  will,  for  char- 
itable purposes  and  uses,  according  to  his  discretion  and  judg- 
ment, and  directed  the  defendant  so  to  dispose  of  and  distribute 
the  said  rest  and  residue ;  especially  expressing  to  the  defend- 
ant her  desire  that  the  poor,  aged  and  infirm,  and  the  children 
and  others  in  need,  and  worthy  of  charity  and  assistance,  under 
the  care  of  or  connected  with  Saint  Stephen's  Mission,  of  Bos- 
ton, and  other  deserving  friends  and  deserving  poor,  should  be 
aided  and  assisted  out  of  said  rest  and  residue,  if  the  defend- 
ant in  his  discretion  should  see  fit  so  to  do ;  that  the  defendant 
desired  and  intended,  unless  otherwise  ordered  by  the  court,  to 
dispose  of  and  distribute  the  said  rest  and  residue  for  char- 
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itable  purposes  and  uses,  according  to  his  discretion,  and 
pecially  for  the  benefit  of  the  deserving  poor,  aged  and  infirm, 
and  the  children  and  others  in  need  and  worthy  of  charitj  and 
assistance,  under  the  care  of  or  connected  with  said  Saint 
Stephen's  Mission,  and  other  deserving  friends  and  deserving 
poor,  as  requested  and  directed  by  the  testatrix  ;  and  that  the 
testatrix,  except  by  her  will,  gave  to  the  defendant  no  written 
direction,  wish  or  order  as  to  the  distribution  of  the  residue  of 
her  estate  remaining  after  the  payment  of  the  legacies. 

The  c%se  was  heard  by  Colt,  J.,  and  reserved  for  the  con- 
sideration of  the  fall  court,  on  the  bill  and  answer,  and  an 
agreement  of  the  parties  that  the  facts  alleged  in  the  answer 
should  be  taken  as  true.  If  these  facts  did  not  show  a  defense 
to  the  biU,  the  case  was  to  be  sent  to  a  master,  to  determine 
whether  the  plaintiffs  were  the  heirs  and  next  of  kin  of  the 
testatrix,  and  the  amount  of  the  residue  of  the  estate ;  other- 
wise, the  bill  to  be  dismissed. 

Z.  Masan^  for  the  plaintiffs. 

C.  Browne  dk  A.  P.  Brovyne^  for  the  defendant. 

Gray,  C.  J.  Upon  the  face  of  this  will  the  residuaiy  be- 
quest to  the  defendant  gives  him  no  beneficial  interest.  It  ex- 
pressly requires  him  to  distribute  all  the  property  bequeathed 
to  him,  giving  him  no  discretion  upon  the  question  whether  he 
shall  or  shall  not  distribute  it,  or  shall  or  shall  not  carry  out 
the  intentions  of  the  testatrix,  but  allowing  him  a  discretionary 
authority  as  to  the  manner  only  in  which  the  property  shall  be 
distributed  pursuant  to  her  intentions.  The  will  declares  a 
trust  too  indefinite  to  be  carried  out,  and  the  next  of  kin  of 
the  testatrix  must  take  by  way  of  resulting  trust,  unless  the 
facts  agreed  show  such  a  trust  for  the  benefit  of  others  as  the 
court  can  execute.  Nichols  v.  AUen^  130  Mass.  211.  No  other 
written  instrument  was  signed  by  the  testatrix,  and  made  part 
of  the  will  by  reference,  as  in  Newton  v.  Seamav^e  Friend  So- 
ciety, Id.  91. 

The  decision  of  the  case,  therefore,  depends  upon  the  effect 
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of  the  fact,  stated  in  the  defendant's  answer,  and  admitted  by 
the  plaintifis  to  be  trne,  that  the  testatrix,  before  and  at  the 
time  of  and  after  the  execution  of  the  will,  orally  made  known 
to  the  defendant  her  wish  and  intention  that  the  residue  shonld 
be  disposed  of  and  distributed  by  him  as  executor  of  her  will, 
for  charitable  uses  and  purposes,  according  to  his  discretion 
and  judgment,  and  directed  him  so  to  dispose  of  and  distribute 
it,  especially  expressing  her  desire  as  to  the  objects  to  be  pre- 
ferred, all  which  objects,  taking  the  whole  direction  together, 
may  be  assumed  to  be  charitable  in  the  legal  sense. 

In  any  view  of  the  authorities  it  is  quite  clear,  and  is  hardly 
denied  by  the  defendant's  counsel,  that  intentions  not  formed 
by  the  testatrix  and  communicated  to  the  defendant  before  the 
making  of  the  will,  could  not  have  any  effect  against  her  next 
of  kin.  Thayer  v.  Wellingion^  9  Allen,  288 ;  Johnson  v.  Bally 
5  De  Gtex  &  Sm.  85  ;  Moss  v.  Cooper ^  1  Johns.  &  Qem.  352. 
!Efat  assuming,  as  the  defendant  contends,  that  all  the  directions 
of  the  testatrix  set  forth  in  the  answer  are  to  be  taken  as  hay- 
ing been  orally  communicated  to  the  defendant  and  assented  to 
by  him  before  the  execution  of  the  will,  we  are  of  opinion 
that  the  result  must  be  the  same. 

It  has  ]|^en  held  in  England  and  in  other  States,  although 
the  question  has  never  arisen  in  this  commonwealth,  that,  if  a 
person  procures  an  absolute  devise  or  bequest  to  himself  by 
orally  promising  the  testator  that  he  will  convey  the  property 
to  or  hold  it  for  the  benefit  of  third  persons,  and  afterwards 
refuses  to  perform  his  promise,  a  trust  arises  out  of  the  con- 
fidence reposed  in  him  by  the  testator  and  of  his  own  fraud, 
which  a  court  of  equity,  upon  clear  and  satisfactory  proof  of 
the  facts,  will  enforce  against  him  at  the  salt  of  such  third 
persons.  Chamberlaine  v.  Chamherlaine^  2  Freem.  34 ;  Reech 
V.  Kennegaly  1  Ves.  Sen.  123,  135;  s.  o.  Ambl.  67;  1  Wils. 
227 ;  SticMand  v.  Aldridge,  9  Ves.  516,  519  ;  Jones  v.  Badley^ 
L.  R.  3  Ch.  362,  364 ;  MoCormick  v.  Orogan,  L.  R.  4  H.  L. 
82,  88,  97  ;  Owirvg^s  Case,  1  Bland,  370,  402  ;  Hoge  v.  Hoge,  1 
Watts,  163,  214-216;  Church  v.  RuLand,  64  Penn.  St.  432; 
WiUiams  v.  Fitch,  18  N.  T.  546 ;  McLeUen  v.  McLean,  2 
Bead,  684 ;  Ba/rreU  v.  Htmrick,  42  Ala.  60 ;  Hooker  v.  A^y 
Vol.  n.— 88 
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ford;  88  Mick  463 ;  Dowd  v.  Tucker,  41  Conn.  197  ;  WiIUam9 
V.  Vreelcmdy  6  Stew.  (N.  J.)  135,  734.  See  also  OUm  v.  BtJr 
beH,  102  Mass.  24^  39,  40;  Campbell. y.  Broum,  129  Mass.  23^ 
26. 

Upon  like  grounds,  it  has  been  held  in  England  that,  if  a 
testator  deyisea  or  bequeaths  property  to  his  execntors  upon 
trusts  not  defined  in  the  will,  but  which,  as  he  states  in  th& 
will,  he  has  communicated  to  them  before  its  execution,  such 
trusts,  if  for  lawful  purposes,  may  be  proved  by  the  admission 
of  the  executors,  or  by  oral  evidence,  and  enforced  against 
them.  Crook  v.  Brooking,  2  Vem.  50, 106 ;  Pring  v.  Pringy 
2  Yem.  99 ;  Smith  v.  AttersoU,  1  Buss.  266.  And  in  two  or 
three  comparatively  recent  cases  it  has  been  held  that  sncb 
trusts  may  be  enforced  against  the  heirs  or  next  of  kin  of  the 
testator,  as  well  as  against  the  devisee.  Shadwell,  Y.  C,  in 
Podmore  v.  Ov/nning,  5  Sim.  485,  and  7  Sim.  644 ;  Chatterton, 
Y.  C,  in  Eiordan  v.  Banon,  Ir.  E.  10  Eq.  469 ;  Hall,  V.  C, 
in  FleetwoocPa  Case,  15  Ch.  D.  594.  But  these  cases  appear  to 
us  to  have  overlooked  or  disregarded  a  fundamental  distinction. 

Where  a  trust  not  declared  in  the  will  is  established  by  a 
court  of  chancery  against  the  devisee,  it  is  by  reason  of  the  ob- 
ligation resting  upon  the  conscience  of  the  devisee^nd  not  as 
a  valid  testamentary  disposition  by  the  deceased.  OuUen  v. 
Attorney  Oeneral,  L.  R.  1  H.  L.  190.  Where  the  bequest  is 
outright  upon  its  face,  the  setting  up  of  a  trust,  while  it  dimin- 
ishes the  right  of  the  devisee,  does  not  impair  any  right  of  the 
heirs  or  next  of  kin*,  in  any  aspect  of  the  case ;  for  if  tlie  trust 
were  not  set  up,  the  whole  property  would  go  to  the  devisee 
by  force  of  the  devise ;  if  the  trust  set  up  is  a  lawful  one,  it 
enures  to  the  benefit  of  the  cestuis  que  trust;  and  if  the  trust 
set  up  is  unlawful,  the  heirs  or  next  of  kin  take  by  way  of  re- 
sulting trust.  Boson  v.  Staiham,  1  Eden,  508 ;  s.  o.  1  Cox's  CL 
16 ;  Russell  v.  Jackson,  10  Hare,  204 ;  WaUgrave  v.  TdiibSj  2 
K.  &  J.  313. 

Where  the  bequest  is  declared  upon  its  face  to  be  upon  soch 
trusts  as  the  testator  has  otherwise  signified  to  the  devisee,  it  is 
equally  clear  that  the  devisee  takes  no  beneficial  interest ;  and, 
as  between  him  and  the  beneficiaries  intended,  there  is  as  mach 
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ground  for  establishing  the  trust  as  if  the  bequest  to  him  were 
absolute  on  its  face.  But  as  between  the  devisee  and  the  heirs 
or  next  of  kin,  the  case  stands  differently.  They  are  not  ex- 
dnded  by  the  will  itself.  The  will  upon  its  face  showing  that 
the  devisee  takes  the  legal  title  only  and  not  the  beneficial  in- 
terest, and  the  trust  not  being  sufficiently  defined  by  the  will 
to  take  effect,  the  equitable  interest  goes,  by  way  of  resulting 
trust,  to  the  heirs  or  next  of  kin,  as  property  of  the  deceased 
not  disposed  of  by  his  will.  Sears  v.  Hardy,  120  Mass.  524, 
541,  542.  They  cannot  be  deprived  of  that  equitable  interest, 
which  accrues  to  them  directly  from  the  deceased,  by  any  con- 
duct of  the  devisee;  nor  by  any  intention  of  the  deceased, 
unless  signified  in  those  forms  which  the  law  makes  essential 
to  every  testamentary  disposition.  A  trust  not  sufficiently  de- 
clared on  the  face  of  the  will  cannot  therefore  be  set  up  by  ex- 
trinsic evidence  to  defeat  the  rights  of  the  heirs  at  law  or  next 
of  kin.    See  Lewin  on  Trusts  (8d  ed.),  75. 

By  the  statutes  of  the  commonwealth,  no  will  (with  certain 
exceptions  not  material  to  be  here  stated)  '^  shall  be  effectual 
to  pass  any  estate,  whether  real  or  personal,  nor  to  charge  or 
in  any  way  affect  the  same,"  unless  signed  by  the  testator  and 
attested  by  three  witnesses.  Bev.  Sts.  c.  62,  §  6 ;  Gen.  Sts.  c. 
92,  §  6. 

In  Thayer  v.  Wellington^  9  Allen,  283,  the  testator  by  his 
will  bequeathed  to  Hastings  and  Wellington  $15,000,  '4n 
tmst,  to  appropriate  the  same  in  such  manner  as  I  may  by  any 
instrument  under  my  hand  direct  and  appoint,"  and  nominated 
Hastings  executor,  and  made  a  residuary  bequest  to  him  in 
trust  for  the  benefit  of  certain  persons  named.  The  testator 
also  signed  a  paper,  dated  the  same  day  as  the  will,  referring  to 
it,  and  addressed  to  Hastings  and  Wellington,  directing  them 
to  pay  over  the  $15,000  to  the  city  of  Cambridge  for  the  sup- 
port of  a  public  library  ;  and  they,  after  the  death  of  the  tes- 
tator, signified  in  writing  to  the  city  their  intention  of  so  pay- 
ing it  when  they  should  receive  it  from  the  executor.  After 
the  death  of  Hastings,  upon  a  bill  in  equity  by  the  adminis- 
trator de  bonis  nan  for  instructions,  to  which  Wellington,  the 
city,  the  cestuis  que  trusty  and  the  heirs  at  law  of  the  testator, 
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were  made  parties,  the  court  held  that  the  clause  in  the  will, 
the  paper  signed  by  the  testator  but  not  attested  as  required  by 
the  statute  of  wills,  and  the  assent  in  writing  of  the  trustees, 
gave  the  city  no  right  to  the  fund ;  and  that  the  heirs  at  law 
or  next  of  kin  would  have  been  entitled  to  it,  bat  for  its  being 
included  in  the  residuary  bequest. 

It  appears  in  the  report  on  file,  upon  which  that  case  was 
reserved  for  the  determination  of  the  full  court,  that  an  at- 
torney at  law  testified  that  he  drew  up  both  the  will  and  the 
paper  at  the  request  of  ELastings,  and  delivered  both  drafts  to 
him  ;  and  that  Wellington  testified  that  the  paper  was  handed 
to  him  by  Hastings  after  the  testator's  death.  Those  facts 
would,  according  to  the  cases  of  Crook  v.  Brooking  and  Sfmiilk 
V.  AttersoUj  above  cited,  and  which  were  relied  on  in  the  ail- 
ment for  the  city  of  Cambridge,  have  been  sufficient  evidence 
of  an  assent  by  Hastings  before  the  execution  of  the  will,  and, 
according  to  the  decision  of  Vice  Chancellor  Wood,  in  Tee  v. 
Ferris^  2  £.  &  J.  357,  would  have  entitled  the  city  to  enforce 
the  trust  against  both  trustees.  Yet,  the  court  did  not  treat 
them  as  of  any  weight  as  between  the  surviving  trustee  and 
the  city  on  the  one  hand,  and  the  next  of  kin  or  the  residnai; 
legatees  on  the  other,  but  merely  observed  that  it  did  not  ap- 
pear at  what  time  the  paper  was  placed  bv  the  testator  in  the 
Cds  of  H^tings.    9^0.288: 

Decree  for  the  plaintifEs. 


Bee  Nichols  ▼.  Allen,  ofife,  page  869. 
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Sbwell  vs.  Slikgluff. 

[Hi  Maryland,  687.] 

Admissibilitt  of  pabol  evidencb  to  show  will  only  to  BB 

£FFEOTUAL  ON  TESTATBIX'b  DEATH  WITH0T7T  ISSUE. 

Parol  eyidence  is  ioadmiasible  to  ahow  that  an  instniment  in  form  a  Talid  will 
was  in  fact  intended  by  testatrix  to  be  used  and  probated  only  on  the  happen- 
ing of  a  contingency,  such  as  her  dying  without  issne. 

Appeal  from  the  Circuit  Court  of  Baltimore  city. 
The  opinion  states  the  case. 

Edwao'd  0.  HivJdey  and  /.  Neoett  Steele,  for  appellant. 

John  P,  Poe  and  S.  TeacJde  WaUiSj  for  appellees. 

Stone,  J.  It  appears  from  the  record  in  this  case,  that  on 
the  28th  of  May,  1867,  Mrs.  Ella  Slinglaff,  of  the  city  of  Balti- 
more, executed  the  following  paper : 

^'  In  the  name  of  God,  Amen.  I,  Ella  Slinglnff,  of  Balti- 
more county,  in  the  State  of  Maryland,  being  of  sound  and  dis- 
posing mind,  memory  and  understanding,  and  knowing  the 
certainty  of  death,  and  the  uncertainty  of  the  time  thereof,  do 
hereby  declare  and  publish  this,  my  last  will  and  testament,  in 
manner  following,  that  is  to  say :  I  give  and  bequeath  to  my 
beloved  mother,  Caroline  D.  Sewell,  all  the  property  that  I  may 
die  possessed  of,  of  whatever  kind,  character  or  description  it 
may  be,  to  have  and  to  hold,  to  her  and  her  heira  forever. 

"Test:  Ella  Slingluff.    [Seal.] 

"  Done  this  twenty-eighth  day  of  May,  in  the  year  eighteen 
hundred  and  sixty-seven,  and  signed  in  the  presence  of 

"Lewis  E.  Bailkt.     [Seal.] 

"Bena  Sanders.         [Seal.] 

•  "  Jeannette  Eopeb.    [Seal.]  " 

It  is  conceded  that  at  the  time  of  the  execution  of  this 
paper,  Mrs.  Slingluflf  was  fully  capable  of  executing  a  valid 
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will.  That  she  was  at  that  time  married  to  Fielder  C.  Sling- 
laff,  one  of  the  complainants,  and  that  she  was  then  childless, 
but  expected  soon  to  become  a  mother,  and  that  in  fact  her 
first  child  was  bom  in  the  month  of  July  following,  and  lived 
until  July,  1868,  when  it  died.  That  Mrs.  Slingluff  gave  birth 
to  another  child,  Richard  S.  Slingluff,  in  the  month  of  Octo- 
ber, 1868,  and  that  her  child  Richard  is  still  living,  and  is  one 
of  the  complainants.  That  Mrs.  Slingluff  died  in  Jannaiy, 
1869,  and  her  husband.  Fielder  C,  still  survives. 

It  also  appears  from  the  record  that  the  paper  above  re- 
ferred to,  was  delivered  soon  after  its  execution  to  Fielder  C. 
Slingluff^  and  was  by  him  delivered  to  Lewis  E.  Bailey,  a  con- 
nection of  the  family  of  Mrs.  Slingluff,  who  kept  it  in  his  pos- 
session until  after  the  death  of  Mrs.  Slingluff,  when  he  deliv- 
ered it  to  Fielder  0.  Slingluff,  who  passed  it  over  to  the  appel- 
lant, who  now  has  possession  of  the  same. 

That  about  the  month  of  January,  1875,  the  appellant  de- 
clared her  intention  to  present  the  will  for  probate,  and  to 
assert  her  rights  as  legatee  under  it. 

Thereupon  the  appellees  filed  their  bill  in  the  Circuit  Court 
of  Baltimore  city,  alleging  and  charging  that  the  said  paper 
was  executed  by  Mrs.  Slingluff,  and  delivered  to  her  husband, 
with  the  request  and  positive  understanding  and  direction  that 
the  same  was  not  to  be  held  or  taken,  or  to  be  used  or  pro- 
bated as  her  last  will  and  testament,  in  case  she  should  die 
leaving  issue,  but  in  the  event  of  her  leaving  issue,  should  be 
wholly  inoperative,  so  that  her  estate  should  pass  as  if  it  had 
never  been  executed  ;  and  also  charging  that  the  appellant  had 
full  knowledge  at  the  time  of  the  execution  of  said  paper,  of 
the  intention  and  direction  so  given  by  the  maker,  and  assented 
to  the  same.  And  the  bill  prays  that  the  appellant  may  be  en- 
joined from  offering  said  paper  for  probate,  and  that  she  be 
ordered  to  produce  the  same  for  cancellation. 

The  appellant  in  her  answer  positively  denies  that  she  had 
any  knowledge  of,  or  ever  assented  to  the  alleged  fact  that  the 
paper  in  question  was  only  to  be  used  or  probated  in  the  event 
of  her  daughter's  death  without  issue,  and  she  also  denies  that 
such  was  the  fact.    She  also  accounts  for  her  delay  in  assertiog 
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ber  rights  under  said  paper,  bj  eajing,  that  Fielder  C.  Sling- 
luff  had  assured  her  upon  the  death  of  her  daughter,  that  the 
birth  of  a  child  had  made  the  paper  inoperative  in  law,  and 
that  she  did  not  know  to  the  contrary  until  a  short  time  before 
the  complainants  instituted  this  suit.  She  also  claims  all  her 
rights  as  legatee  under  said  paper. 

A  commission  was  then  duly  issued,  and  a  large  mass  of 
parol  testimony  taken  by  both  appellant  and  appellees,  the  case 
set  down  for  final  hearing,  and  the  court  below  passed  a  decree 
perpetually  enjoining  the  appellant  from  offering  said  will  for 
probate,  and  directing  it  to  be  brought  into  court  to  be  can- 
<^lled ;  and  from  this  decree  she  appealed  to  this  court. 

The  first  and  most  important  question  that  presents  itself 
for  our  consideration,  is  whether  parol  evidence  is  admissible 
in  this  case  to  prove  that  the  paper  referred  to,  although  in 
form  a  valid  will,  was  in  fact  intended  by  the  testatrix  to  be 
used  and  probated  as  her  will  only  in  the  event  of  her  dying 
without  issue,  and  that  in  the  contingency  of  her  dying  and 
leaving  issue,  it  should  be  wholly  inoperative,  and  her  estate 
should  pass  as  if  it  had  never  been  executed. 

The  case  is  an  interesting  one  and  the  point  so  raised  a 
novel  one.  The  case  has  been  very  ably  argued  before  us  by 
the  eminent  counsel  engaged  in  it,  and  many  authorities  have 
been  cited,  but  we  have  been  able  to  find  no  case  either  in  En- 
gland or  this  country  precisely  like  the  present,  and  the  deter- 
mination of  the  case  must  depend  more  upon  the  application  of 
well  known  and  well  settled  general  principles  than  upon  the 
authority  of  adjudicated  cases. 

There  are  three  essential  requisites  for  every  good  and  valid 
will ;  and  these  requisites  are,  perfect  testamentary  capacity, 
the  intention  to  dispose  of  property  in  the  event  of  death,  and 
the  formalities  required  by  the  statute.  One  of  these  requi- 
sites for  every  perfect  will — the  intention  to  dispose  of  proper- 
ty in  event  of  death — is  what  the  law  terms  the  animtis  tea- 
iandi,  and  is  thus  defined  in  2  ShephercPs  Touch.  204 : 

"  The  second  thing  required  to  the  making  of  a  good  testa- 
ment is  that  he  that  doth  make  it,  have  at  the  time  of  making 
it  €mimu%  iestandi^  i.^.,  a  mind  to  dispose,  a  firm  and  advised 
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determination  to  make  a  testament,  otherwise  the  testament 
will  be  void,''  and  he  then  goes  on  to  say,  that  ^^  if  a  man  jest- 
ingly and  not  seriously  writes  or  says  that  such  a  one  shall  have 
his  goods,  this  is  no  will."  Now  when  Mrs.  Slinglnfi  on  the 
2Sth  of  May,  1867,  executed  this  paper,  she  clearly  had  this 
antmt^  testcmdi.  The  act  was  not  a  jest  or  a  sham,  bnt  a 
serious  and  weU  considered  one.  She  was  perfectly  sane,  and 
no  fraud  or  undue  influence  was  practiced  on  her.  She  was 
perfectly  competent  in  every  respect  to  execute  a  valid  will. 
When,  therefore,  under  these  circumstances,  she  did  on  that 
day  sign  and  seal  that  paper,  purporting  to  be  her  last  will  and 
testament,  in  the  presence  of  the  subscribing  witnesses,  and  de- 
clared in  writing  in  the  instrument  itself,  that  she  did  pablish 
and  declare  it  to  be  her  last  will  and  testament,  it  did  then  and 
there  become  her  last  will  and  testament. 

The  law  required  her  to  do  nothing  more  than  she  did 
do,  to  make  the  will  perfect,  and  she  could  have  done  nothing 
more.    No  further  declaration  or  act  was  required  of  her. 

She  possessed  undoubted  testamentary  capacity,  and  the  an- 
imus teatandi,  and  complied  literally  with  the  forms  required 
by  our  statute,  by  reducing  her  wishes  to  writing,  signing,  seal- 
ing and  declaring  it  to  be  her  last  will  in  the  presence  of  three 
witnesses ;  and  when  all  this  was  done,  the  act  was  a  complete 
and  finished  one.  If  under  these  circumstances  the  paper  in 
question  was  not  her  last  will  and  testament,  it  is  difficult  to 
describe  what  it  was.  It  was  either  her  last  will  and  testament, 
or  it  was  a  nullity,  and  entirely  void. 

But  even  the  complainants  do  not  claim  that  the  paper  was 
void  and  worthless  at  the  time  of  its  execution,  but  only  be- 
came so  by  events  that  happened  afterwards. 

The  whole  theory  of  their  case  rests  upon  the  assumption 
that  it  was  a  good  will  on  the  day  of  its  date,  but  was  avoided 
afterwards,  and  that  had  the  testatrix  died  at  any  time  after 
its  execution  and  before  the  birth  of  her  child,  that  her 
mother  would  have  taken  under  the  will,  without  doubt  or 
question.  To  so  much  of  that  theory  as  recognizes  the  paper 
as  a  valid  act,  on  the  day  of  its  execution  we  assent,  and  we  are 
of  the  opinion  that  at  that  time  it  was  her  last  will  and  testa- 
ment, and  not  a  nullity  and  void ;  and  being  then  her  last  will 
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and  testament,  the  question  next  arises,  bow  it  conld  be  made 
inoperative  afterwards. 

Wills  are  more  especially  guarded  and  protected  by  the  law^ 
than  any  other  instmments.  They  are  goarded  in  their  incep- 
tion by  the  formalities  required  by  our  statute,  and  after  they 
are  made,  they  are  equally  guarded  by  our  statute,  which 
points  out  the  only  mode  by  which  they  can  be  revoked  or 
annulled. 

This  will  may  be  treated  as  intendiog  to  pass  real  estate^ 
and  the  mode  of  its  revocation  is  pointed  out  in  sec.  302  of  Art. 
93  of  the  Code,  which  provides  that  no  such  will  shall  be  re- 
voked, except  by  some  other  will,  or  by  burning,  cancelling^ 
tearing  or  obliterating  the  same  by  the  testator  himself,  or  by 
Bome  other  person  in  his  presence  and  by  his  direction  and  con- 
sent. This  statute  is  imperative  in  its  terms,  and  no  mere  ver- 
bal declarations  of  a  testator,  however  strongly  expressed,  and 
however  earnestly  he  may  wish,  or  intend  so  to  do,  can  have 
any  effect  upon  a  will  after  its  execution.  It  can  only  be  re- 
voked in  the  manner  prescribed  by  the  statute.  Wittman  and 
Wife  et  al.  v.  Ooodhand,  AdrrUx,  26  Md.  95. 

To  allow  the  parol  declarations  of  the  testatrix,  whether 
made  before,  after,  or  at  the  time  of  the  execution  of  the  will 
to  render  that  will  inoperative  at  some  future  time,  and  in  the 
event  of  some  future  contingency,  would  be  nothing  more  or 
less  than  to  allow  a  parol  revocation  of  it.  It  makes  no  differ- 
ence that  we  can  see,  whether  such  revocation  is  called  a  revo- 
cation or  by  some  other  name.  To  revoke  or  to  render  inop- 
erative are  synonymous  terms,  and  to  allow  the  evidence  for 
the  latter  purpose,  is  to  allow  it  for  the  former.  The  practical 
effect  is  precisely  the  same. 

But  there  is  another  objection  to  the  admissibility  of  thia 
evidence.  We  do  not  understand  the  complainants  to  contro- 
vert the  well  settled  rule  that  parol  evidence  is  not  admissible 
to  add  to,  vary  or  contradict  a  written  instrument,  bat  they 
seek  to  exclude  the  present  case  from  the  operation  of  this  rule 
by  insisting  that  the  question  before  the  court  is  not  the  con- 
struction of  the  instrument,  but  whether  on  the  happening  of 
a  contingency  the  instrument  should  have  any  effective  legal 
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existence,  and  thej  are  dealing  not  with  its  constmction,  bat 
with  its  existence. 

Let  ns  see  if  this  position  is  tenable.  Here  is  a  paper  pre- 
senting upon  its  face  all  the  indicia  of  a  perfect  will.  In  that 
paper  the  testatrix  asserts  in  the  most  nneqniyocal  manner,  ctnd 
in  writing,  that  the  paper  is  her  will.  The  paper  itself  contains 
no  condition  whatever,  bnt  gives  the  whole  property  of  the 
testatrix  to  her  mother  unconditionally.  Parol  testimony  is 
43onght  to  be  introduced,  to  prove  that  it  was  given  to  her 
mother  only  conditionally.  Would  not  the  effect  of  this  be,  if 
Admitted,  to  add  by  parol  a  new  clause  to  the  written  will ! 

So  that  the  will  would  read  substantially  thus : 

I  give  and  bequeath  to  my  beloved  mother,  Caroline  D. 
SeweU,  all  the  property  that  I  may  die  possessed  of,  of  what- 
ever kind,  character  or  description  it  may  be,  to  have  and  to 
hold  to  her  and  her  heirs  forever,  provided  that  I  die  mihoui 
leaving  iaaite,  hut  if  I  die  leaving  issue,  then  such  issue  to  have 
aU  my  property. 

This  new  and  interpolated  parol  clause  makes  a  different 
will  from  that  which  the  testatrix  made  for  herself  in  writing, 
and  adds  to  the  instrument,  and  the  written  will  no  longer 
speaks  for  itself,  but  its  true  construction,  and  the  intent  of  the 
maker  is  to  be  gathered  from  parol  evidence. 

The  learned  judge  who  decided  this  case  below,  says  in  his 
opinion : 

"  Instances  are  without  number  of  instruments  (other  than 
wills)  formal  in  aU  the  requisites  of  execution,  which  have  been 
made  to  be  called  into  effective  existence  only  on  the  happen- 
ing of  a  condition,  the  condition  being  made  apparent  by  parol 
proof ;  why  may  not  the  same  be  held  of  wiUs  ?  " 

There  are  numerous  cases  where  instruments  (other  than 
wills),  perfect  in  form  have  been  held  as  escrows,  and  only 
<»lled  into  effective  existence  by  the  happening  of  a  condition, 
and  that  condition  shown  by  parol. 

There  have  been  many  such  cases  referred  to  by  the  appel- 
lees, r  "  '  ^  ■  notes,  &c.  The  reason  why  such  instruments 
are  h  is  that  the  consent  of  some  one  of  the  par 

ties  t  it  is  withheld  until  the  happening  of  some 
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condition.  In  all  such  cases,  and  in  all  instruments  that  can  be 
held  as  esciows,  it  will  be  found  that  the  consent  of  more  than 
one  party  is  necessary  to  give  validity  to  the  instrument 

Thus  in  the  case  of  a  deed,  the  consent  of  both  the  grantor 
and  grantee  is  essential  to  its  validity ;  and  in  the  case  of  a 
note,  the  maker  and  payee.  These  instruments  so  held  as 
escrows  are  all  in  the  nature  of  contracts,  by  which  the  parties 
are  to  be  bound  to  each  other  upon  the  happening  of  a  contin- 
gency, but  not  otherwise.  The  courts  can  and  do  interfere  and 
compel  the  parties  to  perform  their  agreement  so  made. 

But  no  case  has  been  cited,  and  we  believe  none  can  be 
found,  where  a  will  has  ever  been  held  as  an  escrow,  and  the 
reason  that  applies  to  other  instruments  has  no  applicability  to 
wills. 

A  will  is  the  act  of  the  testator  al&ne^  and  requires  the  con- 
sent of  no  other  person.  It  is,  when  made  according  to  the 
forms  required  by  law,  a  completed  act,  and  leaves  nothing 
more  to  be  done ;  no  delivery  to  any  one  is  necessary.  It  is 
in  no  sense  a  contract,  and  no  one  is  bound  by  it,  and  the  tes- 
tator can  revoke,  alter  or  change  it,  as  often  as  he  pleases,  and 
110  one  has  the  right  to  interfere,  and  no  court  can  coerce  him. 
It  is  his  privilege  and  right,  which  he  may  exercise  or  not,  at 
his  own  pleasure. 

Possessing  as  he  does  this  unrestrained  power  over  his  will 
dnring  his  own  lifetime,  it  would  be  a  mere  idle  and  nugatory 
act  to  attempt  to  make  an  escrow  of  a  will  during  his  life.  If 
the  condition  is  to  happen  at  or  after  the  death  of  the  testator, 
the  evil  consequences  likely  to  ensue  are  more  apparent,  and  an 
unprincipled  custodian,  instead  of  the  testator,  would  have  it  in  his 
power  to  make  or  unmake  the  will.  The  three  witnesses  would 
be  useless.  They  might  indeed  depose  that  the  testator  was  of 
aomid  mind,  and  that  he  did  publish  and  declare  the  paper  to 
be  bis  last  will,  and  they  would  be  met  with  the  answer,  that 
all  that  was  true,  and  that  the  will  was  formally  executed, 
bat  that  the  testator  had  given  directions,  that  in  a  certain  con- 
tingency it  should  be  inoperative  and  the  property  should  pass 
as  if  it  never  had  been  executed.  Every  condition  allowed  by 
law  can  be  put  in  a  wiU^  and  no  good  reason  can  be  shown 
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why  every  testator  who  desires  a  conditional  will  does  not  make 
one.  The  books  are  full  of  such  wills.  No  one  is  left  to  the 
necessity  of  trusting  a  part  of  his  testamentary  disposition  to 
the  uncertain  memory  of  a  witness. 

In  the  case  of  deeds  or  other  instruments  that  can  be  held 
upon  condition,  the  condition  must  always  be  a  condition  pre- 
cedent and  not  a  condition  subsequent,  that  is  to  say,  the  condi- 
tion must  occur  hefqre  the  deed  is  delivered  to  the  grantee,  for 
as  soon  as  the  instrument  is  delivered  to  the  party  entitled  to 
it,  it  at  once  becomes  a  completed  act. 

In  Black  v.  Shreeve^  2  Beasley,  458,  the  court  say : 

"  If  the  instrument  be  once  delivered  to  the  party,  who  oo 
its  &ce  is  entitled  to  it,  it  becomes  eo  instahti  a  deed.  No 
agreement  in  conflict  with  the  plain  tenor  of  the  deed  is  per- 
mitted to  be  proved — to  show  that  its  operation  as  a  deed  is  to 
depend  upon  the  performance  of  some  condition  subse- 
quent." 

As  we  have  said  above,  the  will  in  this  case  was  a  complete 
and  finished  act — as  much  so  as  a  deed  delivered  to  the  grantee, 
— ^if  it  were  admissible  to  prove  by  parol,  any  condition  what- 
ever  (which  however  we  do  not  admit),  it  must  certainly  be  a 
condition  precedent,  and  not  a  condition  subsequent. 

The  case  of  Lester  v.  Smithy  3  Swabey  &  Tristram,  282, 
and  the  case  of  Nichols  v.  Nichols^  2  Phillimore,  180,  have 
been  much  relied  on  in  the  argument  of  this  case  by  appellees. 
£ut  both  these  are  unlike  the  case  at  bar.  In  them  the  essen- 
tial element  of  a  will,  the  cmimibs  testandij  was  totally  want- 
ing, and  parol  testimony  was  allowed  to  show  that  the  paper 
^  never  was  intended  at  any  time  and  under  any  circumstances  to 
'  operate  as  a  will. 

In  Lester  v.  Smithy  Smith  had  made  a  will  duly  executed  in 
which  he  had  left  certain  property  to  his  daughter,  Mrs.  Ma- 
son. A  Mi's.  Marshall,  the  mother-in-law  of  Mrs.  Mason,  was 
the  occupant  of  a  house  that  Smith  claimed  title  to,  bat  Mrs. 
Marshall  refused  to  recognize  his  title. 

He  thereupon  fell  upon  the  plan  of  executing  a  codicil  re- 
voking the  devise  to  his  daughter,  thinking  that  Mrs.  Mason, 
when  she  knew  it,  would  use  her  influence  with  Mrs.  Marshall 
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and  get  her  to  recognize  his  title  to  the  house.  Bat  he  gave 
explicit  directions  that  this  codicil  was  never  to  be  nsed  or  to 
operate  as  his  will  in  any  event,  and  had  been  executed  only  to 
effect  that  collateral  object.  The  case  was  tried  before  Sir  J. 
P.  Wilde,  and  although  he  admitted  parol  testimony  to  prove 
these  facts,  he  said  the  question  gave  him  some  anxiety,  and 
said,  speaking  of  the  codicil : 

'^It  was,  however,  executed  in  the  presence  of  testator's 
brother,  to  whom  it  was  given  by  the  testator,  with  express  di- 
rections  that  he  was  not  to  ]>art  with  it,  and  that  it  was  in  no 
^ent  to  operate,  or  to  revoke  the  bequest  made  in  his  wiU,  but 
to  be  used  only  in  the  manner  above  described.  Similar  decla- 
rations were  made  by  the  testator,  at  the  moment  of  its  execu- 
tion. A  codicil  thus  duly  executed  in  point  of  form  and  at- 
tested by  two  witnesses  has  been  directly  impeached  by  parol 
testimony.  It  bears  all  the  appearance  on  the  face  of  it,  of  a 
regular  testamentary  paper ;  but  on  the  evidence,  it  has  been 
found  by  the  jury,  not  to  have  been  intended  as  such  by  the 
testator.  The  momentous  consequences  of  permitting  parol 
evidence  thus  to  outweigh  the  sanction  of  a  solemn  act,  are  ob- 
vious. It  has  a  tendency  to  place  all  wills  at  the  mercy  of  a 
parol  story,  that  the  testator  did  not  mean  what  he  said,  on  the 
other  hand ;  if  the  fact  is  plainly  and  conclusively  made  out 
that  the  paper  which  appears  to  be  the  record  of  a  testamen- 
tary act,  was  in  reality  the  offspring  of  a  jest,  or  the  result  of  a 
contrivance  to  effect  some  collateral  object,  and  never  seriously 
intended  as  a  disposition  of  property,  it  is  not  reasonable  that 
the  court  should  turn  it  into  an  effective  instrument,  and  such 
no  doubt  is  the  law.     There  must  be  the  (mimAie  testandiy 

And  further  on  he  says : 

"  In  the  present  case,  however,  the  court  finds  the  evidence 
80  cogent,  that  it  is  prepared  to  act  on  the  finding  of  the  jury, 
that  the  codicil  was  executed  as  a  sham  and  a  pretence,  never 
seriously  intended  as  a  paper  of  testamentary  operation." 

We  have  given  a  lengthy  extract  from  the  opinion  in  this 
case,  because  it  was  much  relied  on  in  the  argument.  It  will 
be  seen,  that  the  testimony  was  only  admitted  upon  the  ground 
that  the  codicil  was  only  a  sham,  never  for  a  moment,  or  in  any 
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.  oontingencj  to  operate  as  a  testamentary  disposition,  and  thit 
the  animtts  teatandi  was  entirely  wanting  and  for  no  other  re& 
son.  In  the  case  before  us  the  animus  testandi  did  unqae^ 
tionably  exist,  and  the  paper  was  intended  as  a  testamentary 
disposition  of  property  at  the  time  of  its  execution.  So  in  the 
case  of  NichoU  v.  ^iohoU^  2  Phillimore,  180,  where  parol  evi- 
dence of  a  witness  to  a  will  was  received  that  the  paper  was 
not  really  the  will  of  the  party,  but  only  written  by  him  as  a 
specimen  of  how  short  he  could  write  a  wilL  Sir  John 
NichoU  said : 

"  If  this  evidence  can  be  received  and  is  to  be  credited,  this 
is  not  the  will  of  the  deceased,  for  it  wants  the  great  requisite, 
the  animtts  testcmdi;  it  was  not  written  with  the  mind  and  in- 
teution  to  make  a  wiU.  A  question  has  been  made  whether 
this  evidence  can  be  received.  I  am  of  opinion  that  it  can  and 
must  be  received." 

These  cases  go  perhaps  as  far  as  any  cited  in  allowing  parol 
evidence.  But  in  these  and  in  all  the  other  cases  referred  to, 
the  courts  have  restricted  the  evidence  to  the  ascertainment  of 
the  animtbs  teatandij  and  have  never  gone  beyond  that.  Even 
if  we  were  to  admit  that  these  cases  were  well  decided  (which 
we  do  not  determine),  we  consider  the  parol  evidence  offered  in 
this  case  inadmissible.  If  it  were  in  any  such  case  admissible, 
we  would  be  unwiUing  to  reject  it  in  this,  as  the  straightfor- 
ward testimony  and  distinterested  conduct  of  the  husband  of 
the  testatrix  presents  a  strong  case,  and  one  with  many  equita- 
ble features,  strongly  appealing  to  our  sense  of  justice.  Bat 
we  must  take  the  law  as  we  find  it;  and  as  in  all  the  long 
period  that  has  elapsed  since  the  passage  of  the  Act  of  29th 
Charles  II,  no  court  has  permitted  such  testimony  to  be  re- 
ceived, we  cannot  do  so  now. 

The  only  remaining  point  to  be  considered  is  whether  Mrs. 
Seweil  is  now  estopped  from  asserting  her  rights,  under  the 
will  of  her  daughter.  There  is  nothing  in  this  record  that  can 
operate  as  such  an  estoppel.  There  is  no  Statute  of  Limita- 
tions in  this  State  prescribing  a  time  within  which  a  wiU  must 
be  offered  for  probate.  Mrs.  Seweil  has  satisfactorily  accounted 
for  her  delay,  by  her  sworn  allegation  that  she  was  ignorant  of 
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her  rights,  and  there  is  no  evidence  before  ns,  that  her  delay 
eansed  any  loss  or  injury  to  any  one,  except  perhaps  herself, 
and  -WB  must,  therefore,  overrule  that  exception.  Ko  plea  to 
the  jurisdiction  of  the  court  has  been  filed  in  this  case,  nbr  any 
objection  to  it  made  at  the  hearing  in  the  court  below,  and  we 
have,  therefore,  decided  the  questions  presented  to  us  in  the 
record.  But  we  must  not  be  understood  to  decide  the  ques- 
tion, whether  a  court  of  equity  has  the  power  to  restrain  by  in- 
junction any  one  from  presenting  to  the  Orphans  Court  a 
paper,  which  he  claims  to  be  a  last  will  and  testament,  or,  in 
any  event  to  order  such  a  paper  to  be  cancelled. 

Decree  reversed,  and  biU  dismissed. 


Bbasfibld  vs.  Fbengh. 

[69  IGssissippi,  682.] 

DtBBOnON  IN  WILL  TO  OONTINUB  TBSTATOB's  BUSINESS. — LlABDLmr 

OF  BSTATB. 

Where  one  by  wUl  directs  the  continuance  of  his  trade,  only  such  portion  of  bis 
estate  aa  is  at  the  time  of  bis  death  invested  in  the  business,  is  to  be  considered 
as  pledged  to  its  sabseqnent  creditors,  nnless  it  is  nneqaiyocally  shown  that  the 
general  estate  or  some  particolar  part  thereof  is  to  be  boand. 

Appeal  from  the  Chancery  Court  of  Monroe  county. 

Bill  to  subject  the  assets  of  the  banking  house  of  Adams, 
Spratt  &  Co.,  and  the  entire  estate  of  Adams,  to  the  payment 
of  plaintifiPs  debt^  evidenced  by  a  certificate  of  deposit  issued 
in  the  name  of  that  firm  after  Adams'  death. 

The  opinion  states  the  facts. 

Murphy,  Sykea  cfe  Bristow,  for  appellants. 
Houston  dk  Reynolds,  for  the  appellees. 
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Cooper,  J.    The  testator,  bj  directing  the  contioiianoe  of 
the  business  of  banking,  in  which  he  had  been  interested  dur- 
ing his  life,  did  not  render  Uable  to  the  snbseqnent  creditors  of 
the  bdnk  the  general  assets  of  his  estate.    It  may  be  trae,  as 
urged  by  counsel  for  the  appellants,  that  the  principal  object 
which  the  testator  had  in  view  in  making  his  will  was  to  pro- 
vide for  the  continued  prosecution  of  the  business,  and  that  he 
looked  to  the  property  therein  invested,  and  the  profits  to  be 
therefrom  derived,  as  the  principal  source  whence  the  l^gadee 
given  by  him  were  to  be  realized ;  and  that  the  provisions  of 
his  will  were  such  that  the  estate  could  not  be  finally  admin- 
istered even  as  to  the  property  not  embarked  in  the  banking 
house  of  Adams,  Spratt  &  Co.,  until  the  business  of  that  firm 
should  be  finally  settled  :  and  yet  the  intention  may  not  have 
existed  to  charge  his  whole  estate  with  the  hazard  incident  to 
its  prosecution.     The  rule  is,  that  where  one,  by  his   will, 
directs  the  continuance  of  his  trade,  only  such  portion  of  his 
estate  as  is  at  the  time  of  his  death  invested  in  the  business  is 
to  be  considered  as  pledged  to  its  subsequent  creditors,  unless 
it  is  unequivocally  shown  that  the  general  estate,  or  some  part 
of  it,  is  intended  to  be  bound.     One  may  by  will  direct  his 
whole  estate  to  be  devoted  to  the  purposes  of  trade,  or  make  it 
responsible  for  the  debts  subsequently  to  be  contracted  in  a 
business  to  be  carried  on  either  by  his  executor  alone,  or  bj 
the  surviving  members  of  his  firm,  or  by  both  such  survivors 
and  his  executor ;  but  his  intention  so  to  do  is  not  sufficiently 
shown  by  a  simple  direction  that  the  trade  carried  on  by  him 
individually,  or  that  of  a  firm  in  which  he  is  a  member,  shall 
be  continued  after  his  death.      It  is  true,  that  whether  the 
general  estate  is  or  is  not  bound,  is  to  be  determined  by  the 
intention  of  the  testator  as  expressed  in  the  will,  and  that  this 
intention,  if  disclosed  by  an  examination  of  the  will,  as  a  whole, 
will  be  enforced  just  as  it  would  have  been  if  positively  de- 
clared, but  we  do  not  think  the  intention  of  the  testator  to 
charge  his  general  estate  is  shown  by  the  analysis  of  his  will  as 
presented  by  the  counsel  for  the  appellants. 

He  first  directs  that  the  business  shall  be  continued  under 
the  supervision  of  his  partner,  Spratt,  and  then  unneoessarily 
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proceeds  to  give  him  authority  to  sign  the  company's  name 
"  to  any  instrnment  binding  or  releasing  said  company  to  any 
and  all  contracts,  within  the  scope  of  said  banking  business,  as 
if  I  were  still  living."  But  who  and  what  is  Spratt  authorized 
to  bind?  It  is  the  company,  not  the  general  estate  of  the  tes- 
tator ;  the  company  composed  of  Spititt  and  so  much  of  the 
estate  of  the  testator  as  by  his  will  he  has  devoted,  to  the  enter- 
prise. What  this  is  is  shown  by  the  succeeding  paragraph  of 
the  wilL  In  the  clause  just  quoted,  the  testator  is  intent  only 
on  conferring  upon  his  surviving  partner  the  power  which  he 
deemed  it  necessary  he  should  have  for  carrying  on  the  busi- 
ness^ evidently  impressed  with  the  idea  that  a  mere  direction 
to  carry  it  on  did  not  confer  the  power  necessary  to  its  prose- 
cution. In  the  next  paragraph,  however,  he  proceeds  to  indi- 
cate the  property  devoted  to  the  business,  the  time  it  shall 
continue,  the  division  of  the  profits  and  losses,  the  compensa- 
tion to  be  allowed  to  the  surviving  partner  for  his  services,  and 
the  extent  to  which  his  interest  in  the  firm  shall  be  bound  for 
the  hire  of  a  clerk  in  excess  of  the  interest  of  Spratt.  This 
clause  is,  ^^  that  the  capital  of  said  company  remain  and  be 
used  as  heretofore  by  said  firm  until  the  expiration  of  two 
years,  or  such  further  time  as  may  be  necessary  to  close  up  the 
business  of  said  firm  without  injury  to  either  party ;  that  the 
profits  and  losses  shall  be  shared  as  heretofore,  and  that  said 
Henry  D.  Spratt  shall  receive  from  said  company  $2,000  annu- 
ally, and  the  said  executrix  shall  pay  the  salary  of  John  C. 
Wicks,  $2,000  annually,  or  some  other  efficient  person  to  be 
approved  of  by  said  H.  D.  Spratt."  ^  It  is  the  interest  of  the 
testator  in  the  capital  of  said  firm  that  is  to  be  continued  in  it, 
to  ^'  remain  and  be  used  as  heretofore,"  and  this  declaration  of 
what  was  to  "  remain  "  in  said  business  excludes  the  idea  that 
it  was  intended  by  the  testator  to  invest  therein  any  other  por- 
tion of  his  estate.  Smith  v.  Ayer^  101  U.  S.  320 ;  Et-parte 
Oarlandy  10  Ves.  110;  McNeiUie  v.  Acton^  4  De  Gex,  M.  & 
G.  744 ;  BurweU  v.  MandevUle,  2  How.  (U.  S.)  560. 

The  power  of  the  surviving  partner  to  charge  the  interest 
of  the  testator  in  said  firm  did  not  cease  at  the  expiration  of 
two  years  after  the  death  of  the  testator.    The  will  directs 
Vol.  II.— 89 
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that  the  capital  stock  of  said  company  shall  "  remain  and  be 
used  as  heretofore  by  said  firm,  until  the  expiration  of  two 
years,  or  sv^ch  further  time  as  may  be  necessary  to  doee  up  the 
business  of  said  firm  without  injury  to  either  party."  The 
creditors  of  the  testator  might  have  insisted  upon  an  immedi- 
ate settlement  of  the  business,  and  an  appropriation  of  the 
interest  of  the  testator  therein  to  the  payment  of  their  de- 
mands against- him;  and  the  parties  to  whom  special  legacies 
were  given  by  his  will  might  have  proceeded  at  the  expiration 
of  two  years  to  enforce  its  discontinuance,  by  showing  that 
further  time  was  not  necessary ;  but,  in  the  absence  of  any  such 
objections,  it  was  left  by  the  will  to  the  discretion  of  the  exec- 
utrix and  the  surviving  partner  to  determine  how  much  long^ 
time  than  two  years  was  needed  to  enable  them  to  wind  up 
the  business,  so  as  to  conserve  the  interest  of  both  parties  in 
the  meantime.  It  was  not  required  that  at  the  expiration  of 
two  years  all  business  should  be  suspended,  except  the  ooUeo- 
tion  of  the  debts  due  the  firm,  for  the  will  expressly  provides 
that  the  capital  shall  remain  and  be  used  as  heretofore,  '^  until 
the  expiration  of  two  years,  or  such  further  time^^  &c.  The 
transactions  of  ordinary  business  were  to  be  carried  on.  If 
the  business  was  to  be  conducted  as  usual  for  the  term  of  two 
years,  then  the  giving  of  further  time  in  which  to  wind  up  the 
unsettled  afiairs  of  the  company  was  wholly  unnecessary,  ag 
without  such  express  delegation  of  authority  it  would  have 
existed  in  the  surviving  partner  ex  necessitate  ret.  If  any  effect 
is  to  be  given  to  this  clause  of  the  will,  it  must  be  construed 
as  conferring  permission  on  the  executrix  and  surviving  part- 
ner to  continue  the  business  of  the  firm,  if,  at  the  expiration 
of  the  two  years,  it  should  seem  to  them  advisable  so  to  do,  to 
advance  the  interest  of  the  partners;  and,  certainly,  if  this 
power  existed  at  all,  the  executrix,  who  is  residuary  legatee 
under  the  will,  cannot  now  assert  that  she  abused  the  confi- 
dence reposed  in  her,  when  called  to  account  by  persons  who 
dealt  with  the  firm  after  the  expiration  of  two  years,  and  who 
had  the  right  to  believe  that  further  time  was  necessary,  be- 
cause she  and  the  surviving  partner,  by  continuing  the  business, 
had  in  effect  declared  that  it  was. 
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It  ifi  charged  in  the  bill  that  the  executrix  shared  in  the 
profits  of  the  business,  and  thus  became  personally  liable  to 
the  creditors  of  the  firm  as  a  partner.  In  England,  the  rule 
first  enunciated  in  ChrcLce  v.  Smithy  2  Wm.  Black.  998,  that  a 
person  sharing  in  the  profits  of  a  firm  became  liable  as  a  part- 
ner to  its  creditors,  has  been  to  some  extent  modified  by  the 
cases  of  Cox  y.  Hickman^  8  H.  L.  Cas.  268 ;  KilahcM)  v.  Jukei, 
3  B.  &  8.  847,  and  other  cases  cited  and  discussed  in  Lindley 
on  Partnership,  89.  A  consideration  of  the  question  is  unnec- 
essary here,  because  we  are  of  opinion  that  as  to  the  claim 
asserted  by  the  complainants,  Mrs.  French  is  not  liable  as  a 
partner,  because  she  was  a  feme  covert  at  the  time  the  money 
sued  for  was  received  by  the  firm  of  Adams,  Spratt  &  Co. 
Code  1871,  §  1780,  provides  that  "any  married  woman  may 
rent  her  lands,  or  make  any  contract  for  the  use  thereof,  and 
may  loan  her  money,  and  take  securities  therefor,  in  her  own 
name,  and  employ  it  in  trade  or  business.  *  *  *  And  when 
a  married  woman  engages  in  trade  or  business  as  a  feme  aoUj 
she  shall  be  bound  by  her  contracts,  made  in  the  course  of  such 
trade  or  business,  in  the  same  manner  as  if  she  was  married." 
Under  this  statute  we  have  held  that  a  married  woman  may 
become  a  partner  in  a  firm.  Newman  v.  MorrUj  52  Miss.  402. 
In  NeUerviUe  v.  Barber^  52  Miss.  168,  it  was  said  tbat  the 
^ect  of  the  statute  is,  "  that  a  married  woman  may  engage  in 
trade  in  the  commercial  sense,  and  in  other  employments  which 
require  time,  labor  and  skill,  and  shall  be  bound  by  her  con- 
tracts made  in  the  course  of  such  business,"  It  may  therefore 
be  conceded,  that,  since  the  adoption  of  the  Code  of  1871,  a 
married  woman  has  been  so  far  emancipated  from  the  disabili- 
ties of  coverture  as  to  enable  her  to  engage  in  any  enterprise 
of  a  commercial  or  other  character,  in  which  she  either  invests 
her  separate  estate,  or  her  time,  labor  or  skill,  and  that  for 
contracts  made  in  such  business,  whether  prosecuted  by  herself 
alone,  or  by  a  firm  in  which  she  is  a  member,  she  would  be 
liable  as  would  be  a  feme  sole.  There  is,  however,  no  allega- 
tion in  the  bill  in  this  cause,  that  Mrs.  French  contributed 
either  her  time,  labor  or  skill,  to  the  business  of  the  firm  of 
Adams,  Bpratt  &  Co.,  and  it  is  evident  that  the  capital  of  said 
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business  was  exclusively  contributed  by  Spratt  and  the  estate 
of  Adams.  The  profits  arising  from  the  business  which  were 
paid  over  to  her  did  not  thereby  become  a  part  of  her  separate 
estate,  for,  until  the  settlement  of  the  estate  of  Adams,  it  was 
in  her  hands  as  the  executrix  of  his  will,  and  whether  or  not 
any  part  of  it,  or  if  any  part  how  much  of  it,  would  become 
her's  as  residuary  legatee,  was  dependent  both  upon  the  value 
of  the  estate  and  the  amount  of  the  debts  and  legacies  with 
which  it  was  chargeable.  Receiving  these  profits  as  executrix 
was  not  such  engaging  in  trade  or  business  as  was  contem- 
plated by  the  statute,  and  she  is  protected  by  her  coverture 
from  the  demand  made  against  her  by  the  complainants  as  a 
partner  in  the  firm. 

The  complainants  are  not  affected  by  the  decree  of  tbe 
Chancery  Court  discharging  Mrs.  French  on  her  petition  from 
her  o£Sce  of  executrix.  As  to  them  the  order  is  a  nullity,  and 
they  may  proceed  against  her  as  i{  the  estate  was  still  open  in 
the  court  granting  the  administration  of  the  will.  Pollock  v, 
Buie^  43  Miss.  140.  The  Chancery  Court  has  jurisdiction 
because  this  is  a  proceeding  against  the  estate  of  a  deceased 
person  being  administered.     HwnJb  v.  Potter^  58  Miss.  96. 

Though,  as  we  have  said,  Mrs.  French  is  not  liable  as  a 
creditor  to  the  demand  asserted  by  the  complainants,  she  can- 
not interpose  her  coverture  as  a  defense,  if  it  shall  appear  that 
trusting  to  the  decree  discharging  her,  she  has  converted  the 
assets  of  the  estate  liable  to  their  claim  to  her  own  use.  As 
to  these  creditors  she  is  still  executrix  of  the  estate  of  Adams, 
and  liable  to  account  to  them  as  such  for  any  devastavit  she 
has  committed.  If  the  assets  received  by  her  from  the  firm  of 
Adams,  Spratt  &  Co.  are  still  in  her  hands,  they  are  subject  to 
the  complainants'  claim,  and  if  she  has  converted  them  to  her 
own  use  she  is  guilty  of  a  devastavit^  and  is  liable  notwith- 
standing her  coverture.  3  Williams  on  Executors,  1840; 
*  Adair  v.  ShaWy  1  Sch.  &  Lef.  243 ;  C  lough  v.  Dixon  j  8  Sim. 
694 ;  Soady  v.  TurnbuUj  L.  R.  1  Ch.  494 ;  BeUew  v.  Soatt,  1 
Strange,  440. 

The  fact  that  the  Chancellor,  on  overruling  the  demurrer, 
gave  to  the  complainants  leave  to  amend  their  bill,  did  not 
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preclude  them  from  prosecnting  an  appeal.  They  had  the 
right,  if  they  desired  so  to  do,  to  stand  upon  the  bill  as  origi- 
nally drawn,  and  were  not  bonnd  to  accept  the  leave  to  amend. 
It  may  be  that  by  prosecatiog  an  appeal  they  have  waived  the 
right  to  amend  ;  but,  as  the  demurrer  was  improperly  sustained 
and  the  leave  to  amend  was  unnecessary,  we  need  not  deter- 
mine what  result  would  have  followed  the  affirmance  of  the 
-decree  of  the  lower  court  on  the  demurrer. 

Decree  reversed. 


Power  and  liability  of  personal  representative  earrying  on  testator's 

business. — Execators  empowered  by  the  will  to  carry  on  their  testator's 
bosiness,  are  personally  liable  for  debts  contracted  thereby.  But  they 
hare  a  right  in  equity  to  indemnify  themselves  for  the  payment  of  such 
debts  ont  of  the  property  lawfully  embarked  in  the  trade.  Laible  v. 
Fetry,  82  N.  J.  Eq.  791;  Alsop  v.  Mather,  8  Conn.  584;  Monty  y.  Brown, 
11  La.  Ann.  472;  Stedman  v.  Fiedler,  20  N.  Y.  487.  Contra,  Miller  y. 
Ege,  8  Penn.  St.  352. 

Only  the  property  inyested  in  the  business  at  the  testator's  death  is  re- 
garded as  the  trade  fund,  and  apart  from  a  clear  declaration  in  the  will  of 
a  purpose  to  subject  the  remaining  property  to  the  risks  of  the  venture, 
no  other  of  the  decedent's*property  can  be  so  subjected.  Laible  v.  Fetry, 
^ited  above;  Lucht  v.  Behrens,  28  Ohio  St.  281;  Callaghan  v.  Hall,  1 
Serg.  &  R.  241 ;  Hardle  v.  Cheatham,  52  Miss.  41 ;  Cain  v.  Young,  1  Utah 
Territory,  861 ;  Lyon  v.  Lyon,  1  Tenn.  Ch.  225 ;  Austin  v.  Monroe,  47  N. 
Y.  360. 

In  Laible  v.  Fetry, — a  very  leading  case, — Dixon,  J.,  after  reviewing 
the  English  and  American  authorities,  says :  *'  The  principle  deducible 
from  all  of  these  cases  then  are,  that  where  a  testator  orders  his  business 
to  be  carried  on  after  his  death  prima  facis,  only  the  fund  employed  in  the 
business  before  his  decease  is  answerable  to  the  subsequent  creditor ;  but 
that,  if  by  clear  and  unambiguous  language  he  designates,  or  authorizes 
to  be  set  apart  any  other  portion  of  his  estate  to  be  embarked  in  the  trade, 
such  creditors  may  also  resort  to  the  fund  thus  appropriated." 

A  direction  by  a  testator  to  his  executor  to  raise  crops  on  his  estate 
until  his  debts  were  paid,  is,  to  some  extent,  in  the  discretion  of  the  exec- 
utor, and  an  administrator,  with  the  will  annexed,  is  not  bound,  regard- 
less of  trial  and  circumstance  to  continue  cultivating  indefinitely.  John- 
son V.  Henagan,  11  S.  C.  189. 

Where  an  executor  is  clothed  with  discretionary  power  to  improve 
•unproductive  property,  the  power  conferred  being  without  limit,  and  the 
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testator's  wish  appearing  to  be  to  keep  the  estate  intact,  the  executor  maj 
raise  money  on  mortgage  for  this  purpose.     Starr  v.  Moulton,  97  HI.  525. 

Under  the  Georgia  Code  of  1868,  §§  1821-28,  it  is  the  rule  in  that 
State,  since  the  abolition  of  slavery,  that  property  of  intestates  shall  not 
be  kept  together  from  year  to  year,  and  worked  for  the  benefit  of  the  es- 
tate. The  ordinary  has  no  authority  so  to  order  except  for  the  currnit 
year.    Johnson  v.  Pamell,  60  Ga.  661. 

An  executor  cannott  at  the  risk  of  the  succession,  cany  on  planting 
operations  and  contract,  in  so  doing,  debts  so  as  to  bind  the  estate.  Flor- 
sheim  y.  Holt,  82  La.  Ann.  188. 

An  executor  in  working  a  plantation,  must  bring  himself  under  the 
statute,  or  within  the  provisions  of  the  will,  or  show  the  consent  of  the 
parties  interested.    Billing^lea  v.  Young,  88  Miss.  95. 

An  administrator  who  finds  a  raw  commodity  on  hand  (tobacco  for 
instance),  may  lawfully,  without  a  fraudulent  intent,  put  it  in  a  condition 
in  which  it  is  usual  to  sell  it,  or  in  which,  under  the  circumstances,  it  can 
be  best  sold.    Whitley  ▼.  Alexander,  78  N.  C.  444. 

Where  the  will  of  the  testator,  under  which  a  trust  arose,  gives  do 
power  to  the  trustee  to  use  the  trust  funds  in  a  partnership,  retaining  all 
profits  over  interest,  the  trustee  cannot  claim  the  profits,  or  justify  each 
use  of  the  trust  funds,  by  oral  proof  that  the  funds  were  thus  used  in  pur- 
suance of  verbal  instructions  of  the  testator  before  his  death.  Malone  v. 
"  Eelley,  64  Ala.  582. 

An  executor  of  the  estate  of  a  merchant  cannot  properly  invest  the 
proceeds  of  an  estate  in  the  purchase  of  other  goods  to  continue  the  busi- 
ness, without  the  consent  of  the  cestuis  que  trusty  nor  can  the  County  Court 
confer  upon  him  such  authority.    Field  v.  Cotton,  7  HL  App.  379. 

In  New  York,  a  request  by  the  executor  that  goods  be  delivered  for 
use  in  the  business  of  the  partnership,  with  a  promise  to  pay  therefor,  as 
soon  as  the  estate  is  settled,  does  not  change  the  general  rule  or  make  bim 
a  joint  debtor  with  the  surviving  partner.  Richter  y.  Poppenhouser,  42 
N.  Y.  878. 

The  rule  at  common  law,  that  an  administrator  may  complete  and  en- 
force a  contract  of  the  decedent — not  personal,  or  requiring  peculiar  skill 
or  taste — ^is  declared  to  be  unchanged  by  statute  in  Dlinois,  except  that 
the  administrator,  who  so  acts  without  order  of  court,  assumes  the  risk 
of  losses  incurred  therein.  .  Smith  v.  Wilmington  Coal,  &c,  Co.  88  DL 
498.  Bee  also  Oram's  Estate,  9  Phila.  858 ;  Newton  v.  Poole,  12  Ldg^, 
112. 

In  McKee  v.  Mobley  (8  8.  C.  242),  the  common  law  doctrine  of  confa- 
sion  as  applied  to  purchases  made  by  an  administrator  and  added  to  the 
retail  stock  of  the  decedent,  for  the  benefit  of  the  estate,  is  discussed. 
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ACCOUNTING. 

1.  .Testatrix  died  in  this  State  owning  property  here  and  in  Michigan. 

She  gave  legacies  to  individnals  in  each  State  and  appointed  two 
persons  from  each  State  executors  as  to  the  property  within  the 
State  of  their  residence.  Each  set  of  executors  qualified  and  took 
possession  of  the  assets  within  their  respective  jurisdictions.  Held, 
that  the  executors  in  this  State  took  no  title  to  the  property  in 
Michigan  and  should  not  include  the  same  in  their  inventory,  nor 
were  they  accountable  therefor.    Sherman  v.  Page^  106 

2.  Where  certain  tribunals  have  acquired  jurisdiction  over  an  estate  and 

its  representative  within  their  territory,  the  representative  is  bound 
to  account  to  them  only  for  all  assets,  and  the  courts  of  other 
States  cannot  interfere.     Woodruff  v.  Toung^  407 

Bee  JxTRisDicnoN. 

ACTION  TO  CONSTRUE  WILL. 

1.  An  executor  cannot  maintain  an  action  for  the  construction  of  a  clause 

of  a  will  disposing  of  real  estate,  unless  he  is  invested  with  a  trust 

under  the  will  in  reference  to  the  subject-matter  of  the  devise. 

DiU  V.  WUner,  609 

ADMINISTRATOR.    Bee  Ezbcutob;   Mortgage;  Pledge  of  Estate 
Sboubities. 

ADMINISTRATION.      Bee    Jxtrisdiction  ;    Revocation  of    Adminis- 

TRATIOIT. 

ADVANCEMENT.     See  Construction,  8. 
AFTER-ACQUIRED  REAL  ESTATE. 

1.  Under  a  statute  declaring  that  every  will  which  in  express  terms  de- 

vises or  in  other  terms  denotes  an  intent  to  devise  all  the  testator's 
real  estate,  *' shall  be  construed  to  pass  all  the  real  estate  which  he 
was  entitled  to  devise  at  the  time  of  his  death,'^  such  a  will  oper- 
ates upon  lands  acquired  after  the  making  of  the  will.  Bymee  v. 
Boer,  888 

2.  In  the  absence  of  express  words  to  bring  a  devise  within  the  statute, 

the  intention  must  be  found  in  the  words  of  the  will ;  it  cannot  be 
inferred  from  extrinsic  facts ;  the  words,  however,  as  in  case  of 
other  instruments,  may  be  interpreted  in  the  light  of  the  surround- 
ing circumstances.  lb, 

3.  Where  a  testator  gives  in  general  terms  the  residue  of  his  estate  or 
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property,  and  there  is  both  real  and  personal  property  upon  which 
the  will  may  operate,  the  testator  does  thereby  manifest  an  inten- 
tion to  devise  all  of  his  residuary  real  estate,, unless  a  more  limited 
purpose  is  to  be  gathered  from  other  clauses  of  the  will.  Ih, 

4.  A  devise  of  the  proceeds  of  the  lands  directed  to  be  sold  by  the  ex- 

ecutors is  a  devise  of  the  land  within  the  statute,  although  the 
naked  title  remains  in  heirs  until  a  sale.  Ih, 

5.  Testator  wrote,  '^  I  have  some  real  and  personal  property,  and  I  do 

hereby  make  the  following  disposition  of  it,"  proceeding  to  specifi- 
cally describe  and  devise  such  property.  Hdd,  that  after-acqoired 
property  did  not  pass  by  such  will.     Sharpe  v.  AUen^  455 

ANNUITY. 
1.  Testator  gave  one>half  of  his  residuary  estate  to  E.,  the  other  half 
**  to  be  put  at  interest,*'  and  $100  a  year  paid  to  A.  in  person  an- 
nually, the  first  payment  to  be  made  one  year  after  testator^s 
death.  E.  was  then  made  general  residuary  legatee,  ffdd,  that 
the  annuity  was  not  limited  to  the  interest  merely,  but  A. 
was  entitled  to  the  full  amount  specified,  to  be  made  up  out  of 
principal,  if  the  interest  was  insuflicient.  BUven  v.  Seymour,  447 
See  Interest. 

ATTESTATION.     See  Exectttioit  op  Wnx. 

ATTESTATION  CLAUSE.    See  Evidencb,  17. 

BEQUESTS. 

{A)  OonditumaL 

1.  Testator  bequeathed  a  sum  of  money  to  his  brother  H.  *^  for  that  he 

the  said  H.  shall  look  after  and  take  care  of  our  beloved  brother  R 
while  he  shall  live,  and  bury  him  at  his  death.*'  R  died  before 
the  testator.    Eeld, 

2.  That  the  bequest  to  H.  was  upon  condition  subsequent  and  its  per- 

formance becoming  impossible  by  the  act  of  Qod  he  took  uncondi- 
tionally. Hammond  v.  Bdmmond^  119 
8.  Testator  gave  a  sum  of  money  to  his  executors  in  trust,  to  pay  the 
income  to  the  New  York  Home  for  the  Blind,  so  long  as  it  cared 
for  one  William  Gordon,  and  the  principal  to  snch  institntion  if  it 
cared  for  him  during  his  entire  life.  If  such  institntion  was  not 
maintained  suitably  for  the  care  of  the  blind  then  the  income 
should  be  paid  to  any  other  society  selected  by  (Gordon  which 
might  maintain  him,  and  the  principal  should  go  to  such  society  u 
was  maintaining  him  at  the  time  of  his  death.  Heldj  that  the  be- 
quest was  valid ;  that  the  maintenance  of  Gordon  was  a  condition 
subsequent  and  an  ofier  by  the  home  to  care  for  him,  made  at  tbe 
testator's  death,  entitled  it  to  the  legacy  irrespective  of  the  fact 
that  previously  Gk)rdon  had  been  expelled  from  the  home  for 
breach  of  its  rules.    Linngeton  v.  Gordon^                                  855 
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4.  Testator  bequeathed  to  his  wife  A.  "  the  sum  of  $400  annually  ^^ 

*'  out  of  the  income  of  my  estate  during  her  natural  life,"  to  be  in 
lieu  and  in  full  discharge  of  all  right  of  dower;  and  ^*if  she  shall 
refuse  to  accept  the  same  in  lieu  of  dower  then  she  shall  be  entitled 
to  hare  only  her  right  of  dower  in  my  estate."  Thereafter  he  ob- 
tained a  divorce  from  his  wife  for  her  misconduct,  and  four  years 
later  died,  leaving  a  large  estate.  The  wife,  by  statute,  lost  her 
dower  aHer  divorce.    Bidd^ 

5.  That  the  bequest  was  absolute  and  not  conditional  on  A.'b  remaining^ 

testator's  wife.     Card  v.  Alexander^  807 

6.  That  the  divorce  did  not  of  itself  revoke  or  annul  the  bequest.     lb. 

(B)  Forldfe. 

7.  The  gift  of  the  perpetual  income  of  real  estate  is  a  gift  of  the  fee;  a 

gift  of  the  income  for  life  is  a  gifl  of  a  life  estate.  Sampson  v.  RandaU^  1 

8.  The  same  rule  applies  to  personal  estate,  and  the  donee  for  life  has- 

the  actual  possession  of  the  property,  unless  the  will  otherwise  pro> 
vides.  lb, 

9.  The  court  may  require  security  from  the  donee  for  life  that  the  prop> 

erty  shall  be  forthcoming,  intact,  at  the  expiration  of  the  life  estate 
in  a  case  of  real  danger.  lb, 

10.  A  testator  appointed  his  wife  executrix,  willed  that  his  just  debts- 
be  paid,  and  that  his  wife  raise  his  children  as  she  thinks  proper, 
and  bequeathed  to  her  all  his  estate,  "  both  real  and  personal,  during' 
her  natural  life  or  widowhood,  and  what  then  remains  to  l>e  equal- 
ly divided  between  my  (his)  children."  Held,  that  the  wife  took 
a  life  estate  in  the  realty,  and  that  the  words  ''  what  then  remains '** 
did  not  raise  any  implied  power  of  disposition  thereof.  Foote  v. 
Saunders^  78 

11.  The  rule,  that  where  personal  property  is  given  by  will  to  one  for 

life  with  remainder  over,  the  executor  shall  sell  so  much  of  it  as  i a 
of  a  perishable  nature,  applies  only  to  the  case  of  a  residuary  be- 
quest given  eo  nomine  as  such ;  and  this  rule,  being  one  of  construc- 
tion, must  be  relaxed  when  necessary  to  give  effect  to  the  testator. 
BriU  V.  Smiih,  87 

12.  A  testator  devised  and  bequeathed  to  his  wife  during  her  life  all  hb 

land  and  all  his  personal  property,  and  in  a  subsequent  clause  of 
the  wiU  (after  certain  specific-  legacies)  he  gave  his  sister  at  the- 
death  of  his  wife,  all  the  balance  of  his  personal  property  of  every 
description,  not  heretofore  disposed  of;  at  his  death,  the  personal 
property  consisted  of  farming  implements,  crop,  stock,  notes,  &c^ 
EMt  that  the  widow  is  entitled  to  have  the  specific  articles  of  per- 
sonalty delivered  to  her  as  tenant  for  life.  Ih. 
18.  A  testator  bequeathed  to  his  father  and  mother,  and  the  survivor  of 
them,  a  sum  of  money  for  their  use  and  support,  during  the  term  of 
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their  lives;  any  part  thereof  remaining  unexpended  after  their 
death,  besides  paying  their  funeral  expenses  and  purchasing  grare 
stones  for  them,  to  go  to  the  testator's  son.  Held^  tkat  the  legatees 
took  a  life  estate,  and  not  an  absolute  property  in  the  money ;  that 
tbey  are  entitled  to  the  custody  and  control  of  the  money  daring 
their  lifetime,  or  until  used  and  expended  for  their  support;  and 
that  the  court  could  not  interfere  with  their  possession  of  it,  unless 
in  an  extreme  cose  of  unfitness  of  the  legatees  to  exercise  the  dis- 
cretion committed  to  them,  or  in  the  case  of  a  threatened  wanton 
ill-use  of  the  fund  intrusted  to  their  care       Coptland  y.  Barron^ 

100 
XL  A  will  contained  the  following  clause :  "  To  my  beloved  wife  P.  (so 
long  as  she  remains  my  widow)  I  give  all  the  income  of  the  home 
&rm,  on  which  I  now  live,  containing  two  hundred  acres,  more  or 
less,  with  all  the  tenements  and  appurtenances  belonging  thereto, 
together  with  all  the  products  arising  therefrom ;  also,  the  mansion 
house  in  which  I  live,  together  with  all  belonging  to  it,  and  all 
that  is  in  it,  or  about  it,  I  give  to  my  beloved  wife  P.,  the  same  to 
be  hers  and  to  belong  to  her  forever.*'  Hdd,  that  the  widow  had  a 
life  estate  in  the  realty,  limited  further  by  the  duration  of  her  wid- 
owhood, and  that  she  took  the  personalty  absolutely.  Cooper  v. 
Pogue^  196 

16.  Where  there  is  a  general  residuary  bequest  of  real  and  personal 
property  for  life  with  remainder  over,  the  legatee  is  not  entitled  to 
the  possession  of  the  personal  assets,  but  the  same  should  be  in- 
vested by  the  executor  and  the  interest  or  income  paid  to  such  leg- 
atee.    Brannock  v.  Stocker,  333 

(C)  Payable  out  of  Bents  and  ProftU. 

16.  The  chancery  rule  construing  gifts  of  fixed  sums  payable  out  of 
rents  and  profits  as  authorizing  the  taking  of  a  part  of  the  body  of 
the  estate  to  make  up  a  deficiency,  is  so  far  modified  in  New  York 
as  to  make  the  question  depend  on  the  intention  of  the  testator. 
Delaney  v.  Van  Aulen,  837 

17.  Testatrix  made  a  residuary  devise  of  real  and  personal  estate  to  her 

executors  in  trust,  to  receive  the  rents  of  the  real  estate  and  to  in- 
vest the  personal  estate,  and  to  apply  such  rents  and  the  income  of 
the  personal  estate  to  the  use  of  her  husband  for  life,  except  that 
they  should  apply  to  one  D.,  who  had  been  brought  up  by  her,  cer- 
tain fixed  sums  per  annum  during  his  life,  but  no  disposition  was 
made  of  the  fund  after  D.'s  death.  Edd,  that  the  legacy  to  D.  was 
payable  out  of  the  annual  profits  of  the  estate,  and  the  corpus  of 
the  estate  could  not  be  resorted  to  in  the  event  of  a  deficiency  of 
profits. 


INDEX.  621 

B£QXJESTS-Hxmtmtfe(2. 

(i>)  Bepugnant  OifU, 

18.  Testator  gave  to  his  two  daughters  the  use  of  tlfOOO  each,  directed 
"the  principal  to  go  to  their  children  respectively,"  expressing  the 
wish  that  the  tliOOO  "  devised  "  to  his  daughter  A.,  in  case  of  her 
death,  leaving  no  child  living,  should  go  to  E.'s  children,  but  if  A. 
died  leaving  children,  the  latter  were  to  have  the  use  of  the  same, 
and  when  the  youngest  attained  majority  the  same  to  be  paid  to 
said  children.  Held^  that  the  language  defined  the  previous  gift  of 
$1,000,  though  the  word  **  devise  "  was  inaccurately  used ;  that  the 
bequest  to  E.'s  children  was  not  repugnant  to  the  previous  gift  to 
A. ;  that  there  was  no  trust  nor  illegal  suspension  uf  the  power  of 
ownership.    Bliven  v.  Seymour^  447 

(E)  To  Subscribing  WUnesa, 

19.  Where  there  are  only  two.  subscribing  witnesses,  a  bequest  to  one  is 
made  void  by  the  statute  requiring  such  a  ruling  **  if  the  will  can- 
not otherwise  be  proved."    Fowler  v.  Stagner,  484 

{F)  During  Widowhood, 

20.  Testator  bequeathed  real  and  personal  estate  to  his  widow,  *'  to  have 
and  to  hold  the  same  during  her  widowhood,"  and  should  she  mar- 
ry after  his  decease,  then  she  was  to  have  only  a  child's  part  of  the 
property.  Hdd,  that  the  widow's  estate  was  terminable  by  her 
marriage  only,  and  was  not  affected  by  her  death  unmarried.  Frey 
V.  TJumpson's  AdnCr^  288 

BILL  OF  INTERPLEADER. 

If  a  l^atee  is  not  described  in  a  will  with  exact  accuracy,  and  the  de- 
scription may  in  some  respects  be  applicable  to  different  persons^ 
each  of  whom  claims  the  legacy,  the  executor  may  maintain  a  bill 
of  interpleader  for  the  determination  of  the  person  to  whom  the 
legacy  is  payable.    Morse  y,  SteanUy  51 

BURDEN  OP  PROOF.     See  Evidbhob. 

CAPACITY. 

1.  The  fact  that  at  the  execution  of  his  will  testator  was  under  guard- 

ianship, and  had  previously  been  declared  to  be  of  unsound  mind, 
are  only  prima  faeie  evidence  of  lack  of  testamentary  capacity. 
JSOate  of  Johneon,  524 

2.  Where,  after  the  will  liad  been  signed  by  the  testator  and  the  wit- 

ness at  his  request  and  in  his  presence,  the  scrivener  asked  deceased 
if  the  paper  was  his  will,  and  he  replied  affirmatively.  Held,  there 
was  a  sufficient  declaration  that  the  instrument  was  his  will.  IJ>. 
8.  No  legal  presumption  of  unsoundness  of  mind  arises  from  proof  of 
inebriety — it  is  a  fact  to  be  considered  by  the  jury.  Ih, 
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1.  A  testator,  by  a  will  executed  within  one  month  of  his  death,  left  a 

bequest  to  a  church,  to  be  expended  in  massee  for  the  repose  of  his 
soul.  The  statute  prohibits  devises  or  legacies  for  charitable  or 
religious  uses  unless  by  will  executed  at  least  one  month  before 
death.  Eidd^  that  the  bequest  was  within  the  statute  and  void. 
Bhymer'i  Appeal,  171 

2.  A  bequest  in  a  will,  devising  to  the  trustees  of  a  certain  organized 

church,  having  trustees,  and  to  their  successors,  $1,000,  to  be  put 
at  interest,  and  the  interest  to  be  appropriated  annually  to  the  mp- 
pression  of  the  manufacture,  sale  and  use  of  intoxicating  liquors, 
and  providing  that  if  said  trustees  failed  for  two  successive  yean 
to  use  the  interest  as  directed,  then  the  whole  bequest  should  go  to 
the  heirs  of  the  testator,  is  valid.     Baiaes  v.  AUen,  242 

S.  A  bequest  of  "  all  that  may  remain  "  of  testator's  real  and  personal 
estate,  in  trust  to  persons  named,  ^  to  expend  *'  the  same  **  in  the 
purchase  and  distribution  of  such  religious  books  or  reading  as  they 
shall  deem  best  and  as  fast  as  the  funds  shall  come  into  their 
hands,"  is  sufficiently  definite  and  certain  to  create  a  valid  charita- 
ble use.     Bimp9on  v.  Wdeome,  246 

4.  The  word  '*  religious,"  applied  to  books  and  reading,  means  tending 

to  promote  the  religion  taught  by  the  Christian  dispensation.     lb. 

5.  A  direction  that  the  trustees  of  a  public  library  shall  not  exclude 

any  book  because  of  its  differing  from  the  conventional  notions  on 
the  subjects  of  theology,  morals,  medicine,  etc.,  does  not  avoid  the 
trust ;  it  is  a  negative  recommendation  only.  Mannen  v.  PhUadd^ 
phia  Library  Co,y  267 

6.  A  direction  to  publish  certain  works  which  are  averred  to  be  athe- 

istic, coupled  with  a  gift  to  found  and  endow  a  library,  does  not 
avoid  the  gift ;  it  is  not  a  condition  precedent,  and  if  illegal,  it 
will  be  disregarded.  Ih, 

7.  Where  a  charity  is  a  residuary  devisee  of  land,  a  purchase  by  the 

testator,  within  thirty  days  of  the  testator*s  decease,  though  ex- 
pressly in  trust  for  that  charity,  passes  to  the  charity  as  residoaiy 
devisee.  Ih. 

8.  A  will,  after  several  bequests  to  individuals  and  to  charitable  cor- 

porations, contained  the  following  clause :  *^  After  the  payment  of 
the  foregoing  legacies,  and  all  expenses  and  charges  in  the  settle- 
ment of  my  estate,  should  there  be  any  surplus,  I  give  and  bequeath 
the  same  to  my  executors  and  the  survivor  of  them,  or  their  suc- 
cessors, if  any  such  should  be  appointed  to  administer  on  my  es- 
tate, to  be  by  them  distributed  to  such  persons,  societies  or  institu- 
tions as  they  may  consider  most  deserving."  By  a  separate  clause 
two  persons  were  appointed  executors.    Eeldy  that  the  execotois 
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took  the  bequeet  in  trust ;  that  the  trust  was  not  a  charitable  one, 
and  was  too  indefinite  to  be  carried  into  effect ;  and  that  the  next 
of  kin  took  by  way  of  resulting  trust    JfiehoU  v.  AUen^  869 

9.  Towns  or  cities  may  hold  in  trust  funds  given  for  the  purposes  of 

education.    Piper  v.  MotiUon,  674 

10.  A  testator  made  a  bequest  of  one  hundred  dollars  to  a  town,  in 
trust,  on  condition  that  the  town  should  expend  the  income  thereof, 
forever,  to  keep  his  lot  in  a  certain  burying  ground  in  good  order 
and  condition,  and  an  iron  fence  around  the  same ;  and  made  an- 
other bequest  to  the  town  of  the  rest  and  remainder  of  his  estate 
to  establish  a  school  fund,  on  condition  that  said  town  should  ac- 
cept and  perform  the  conditions  as  to  his  lot  in  the  burying  gtound. 
Held, 

(1.)  That  the  bequest  of  the  hundred  dollars  was  not  for  a 
charitable  use>  and  was  void  as  creating  a  perpetuity. 

(2.)  That  the  bequest  to  establish  a  school  fund  was  valid.  The 
condition  to  keep  the  testator^s  lot  in  repair  was  a  condition  sub- 
sequent. The  estate  passes  to  the  town  subject  to  the  condition 
subsequent  if  vaUd ;  if  void  or  against  law,  discharged  of  the  con- 
dition. 

(3.)  The  bequest  being  on  condition  that  the  town  erect  a  build- 
ing for  the  Piper  High  School,  that  the  town  is  authorized  to  raise 
the  amount  of  money  necessary  for  that  purpose.  lb, 

CLAIMS  AGAINST  ESTATE. 

1.  A  claim  against  decedent's  estate  arising  on  his  assuming  a  mortgage, 

is  not  provable  until  after  foreclosure.     Terhune  v.  White^  6 

2.  An  indorsement  may,  under  the  statute,  be  allowed  as  a  contingent 

claim  against  the  estate  of  a  deceased  person.  Curley  v.  Hand's 
EsUite,  178 

3.  When  a  note  is  allowed  by  the  commissioners  against  the  insolvent 

estate  of  a  deceased  surety,  and  afterwards  a  dividend  is  paid  on 
the  note  by  the  trustees  of  the  insolvent  principals,  who  have  as- 
signed, in  the  final  distribution  of  such  surety's  estate  by  the  Pro- 
bate Court,  the  owner  of  the  note  is  entitled  to  a  dividend  only  on 
the  balance,  and  not  on  the  amount  so  allowed.  Lowell  v.  Estate  of 
French,  607 

See  Compromise  of  Claims  ;  Funbbal  Expenses. 

CODICIL. 

Where  a  codicil  distinctly  refers  to  and  re  affirms  a  will,  the  provisions 
of  the  former  may  be  treated  as  embodied  in  the  latter,  and  both 
may  be  viewed  as  if  executed  and  Dublished  at  the  same  time. 
Caulfield  y.  Sullivan,  ^  48 
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COMMTSSIONS. 
Ad  agreement  made  by  a  trustee  \?ith  his  cestui  que  truet,  in  regard  to 
the  amount  of  compensation  he  shall  receive  for  his  care  of  the 
trust  property,  is  not  invalid  if  the  eettui  que  tnut  is  aui  juris,  and 
competent  to  act,  and  no  fraud  is  practiced  or  undue  advantage 
taken ;  and  such  agreement  should  be  taken  into  consideration  by 
the  Probate  Court  in  determining  the  amount  the  trustee  is  entitled 
to  charge.    Bowher  v.  Pierce,  101> 

iS^GUARDIAK  AND    WaBD,    8. 

COMPROMISE  OP  CLAIMS. 

1.  Executors  and  administrators  have  the  legal  right  to  compromise 

debts  due  the  estate.    MouUon  v.  Hohnes,  546 

2.  A  statutory  provision  that,  under  certain  circumstances,  an  executor 

or  administrator,  *'  with  the  approbation  of  the  Probate  Court,"  may 
compound  or  compromise  claims,  is  not  restrictive  of  common  law 
powers,  it  enables  the  representative  to  act  with  perfect  safety  and 
without  being  subjected  to  expense  in  sustaining  his  acta.  Ih. 

CONDITIONS.     See  Constructiok,  6 ;  Dbvibb,  8,  9, 10. 

CONSTRUCTION. 

1.  Testatrix,  after  stating  ^*  I  hold  a  number  of  notes  against  my 

brother,"  directed  that  in  a  certain  contingency  a  specified  note 
should  be  cancelled  and  on  other  events  happening,  a  like  disposi- 
tion should  be  made  of  all  other  notes,  Held,  that  this  language 
only  applied  to  notes  held  at  the  time  of  making  the  will,  and  not 
to  those  subsequently  acquired.     Updike  v.  Tomphiiis,  31 

2.  As  a  general  rule  a  will  speaks  from  the  death  of  the  testator,  but 

this  is  othen^'ise  when  language  is  used  which  repels  the  presump- 
tion.    Martin  v.  Martin,  220 

3.  A  will  which  provides  that  *^  after  the  death  of  testator's  daughter, 

he  gives  her  children  and  grandchildren,"  etc.,  contemplates  de- 
scendants then  unborn  who  shall  be  in  being  at  the  time  of  the 
daughter's  death.     Cheever  v.  Circuit  Judge,  60 

4.  A  testator  directed  his  executors  to  divide  the  sum  of  $20,000  into 

as  many  shares  as  there  should  be  lawful  issue  of  my  deceased 
nephew,  Matthew  Horn,  living  at  his  death,  and  to  invest  the  same 
and  apply  the  income  of  each  of  said  shares  *'  to  the  use  of  each  of 
said  children  respectively.*'  At  the  time  of  the  execution  of  the 
will  and  of  testator's  death,  Horn  had  living  three  children  and 
seven  grandchildren,  two  of  them  children  of  a  deceased  daughter. 
Held,  that  the  provision  did  not  include  any  of  the  grandchildren. 
Palmer  v.  Hom^  92 

5.  A.  devised  his  lands  to  B.  for  life,  in  the  following  words  :  "  All  the 

.  .  .  real  estate  I  may  die  seized  of."  He  owned  160  acres  of 
land,  and  no  more,  one-half  of  which  was  in  section  27  and  the 
other  moiety  was  the  east  half  of  the  north-east  quarter  of  section 
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38.  He  devised  tbe  portion  in  section  28,  by  a  correct  description, 
to  C,  at  the  death  of  B.,  charged  with  certain  legadee,  and  de- 
rifled  the  portion  in  section  28,  to  D.,  at  the  death  of  B.,  charged 
with  certain  legacies,  bnt  by  mistake  in  the  particular  description 
of  the  land  devised  to  D.,  the  word  ttnith  was  inserted  instead  of 
north.  EM^  that  so  much  of  the  description  as  is  erroneous  should 
be  rejected,  and  that  the  land  will  pass  to  D.,  on  the  death  of  B., 
by  the  other  provisions  of  the  will.    Merrick  v.  Merrick^  161 

6.  A  testator  directed  the  proceeds  of  certain  real  estate  to  be  "  equally 

divided  Us  follows : ''  one  share  to  one  daughter  absolutely ;  one 
flihare  to  three  other  daughters,  minors;  and  one  share  each  to  two 
other  daughters  during  their  natural  life.  Held^  that  the  infant 
legatees  are  each  entitled  to  an  equal  share  with  the  others.  HoU 
man  v.  Price,  216 

7.  A  devise  of  all  '*  properties,  real  and  personal,  of  every  description, 

in  the  city  of  Chicago,  county  of  Cook,  and  in  Ogle  county.  State 
of  Illinois;  also  all  money  and  properties  which  may  hereafter  come 
to  me,**  will  pass  real  estate  outside  tbe  city  of  Chicago,  and  in  Cook 
county.     Higgins  v.  Dtoen^  259 

8.  Where  a  will  is  artistically  drawn  and  evinces  an  accurate  use  of 

technical  terms  the  presumption  is  that  the  testator  used  them  in 
their  legal  sense     Porter's  Appeal^  234 

9.  Testator  after  identifying  notes  of  his  son  and  daughter  added,  they 

'^  are  deemed  by  me  as  advancements  to  the  respective  drawers 
thereof;  and  I  order  and  direct  that  they  be  valued  and  appraised 
at  their  full  amounts  as  assets  of  my  estate  in  the  hands  of  my  ex- 
ecutors, and  to  be  respectively  paid  and  accounted  for  by  the  re- 
spective drawers  thereof  at  the  first  distribution  of  the  residue  of 
my  estate,  out  of  their  respective  shares  therein."  Eeld^  the  will 
being  artistically  drawn,  the  word  advancement  was  used  in  a  tech- 
nical sense,  and  It  was  error  to  charge  interest  on  the  notes  in  dis- 
tributing the  estate.  Ih. 

10.  The  word  heirs  in  a  devise  to  the  heirs  of  a  living  person  to  take 
effect  immediately,  is  to  be  interpreted  as  a  devignatio  penonum, 
and  referring  to  the  heirs  apparent.    Sttuirt  v.  Stuart,  527 

11.  This  rule  is  inapplicable  to  a  devise  of  a  future  estate  and  there  the 
word  heirs  has  its  strict  legal  meaning.  I7>. 

12.  The  word  family  as  a  designation  of  beneficiaries  in  a  will,  excludes 
parents,  and  is  generally  confined  to  children.  lb. 

18.  A  devise  of  real  estate  to  trustees  for  the  use  of  testatrix  son's  wife 
and  his  family,  and  when  he  ceases  to  have  a  family,  to  his  heirs 
forever,  requires  the  application  of  the  income  to  the  support  of 
the  wife  and  children  as  a  family,  excluding  children  not  residing 

Vol.  II.— 40 
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at  the  father^B  home,  and  ceasing  when  the  wife  dies,  when  all  the 
daughters  have  married  or  attained  twenty-one,  and  when  all  the 
sonsshaye  attained  that  age;  as  the  family  then  ceases  to  exist.    Ih. 

CONTINGENT  REMAINDERS. 
Land  was  conveyed  in  trust  to  permit  A.  and  others  to  use  it  during 
their  respective  lives,  and,  on  the  purposes  of  the  trust  being  K" 
complished,  to  convey  it  to  certain  children  of  A.  by  name,  *'*  and 
such  other  children  of  A.  as  shall  then  be  living.'^  HM,  that  the 
children  named  took  contingent  remainders  only.     8mUh  v.  Siee, 

331 

CONTINUING  TESTATOR^S  BUSINESS. 
Where  one  by  will  directs  the  continuance  of  his  trade,  only  such  por- 
tion of  his  estate  as  is  at  the  time  of  his  death  invested  in  the 
business,  is  to  be  considered  as  pledged  to  its  subsequent  creditors, 
unless  it  is  unequivocally  shown  that  the  general  estate  or  some 
particular  part  thereof  is  to  be  bound.     Bra^field  v.  JV«nc4,       607 

DEVISE. 

{A)  Fee  or  Life  Estate. 

1.  Where  a  testator  devises  an  estate  in  general  terms,  without  spedfy- 

ing  the  nature  of  the  estate,  and  gives  the  devisee  a  power  of  dis- 
position of  the  property,  providing  a  limitation  over;  if  the  power 
of  disposal  is  unconditional,  the  devisee  takes  a  fee;  if  conditioned 
upon  some  certain  event  or  purpose,  he  takes  a  life  estate  only. 
SUuirt  V.  Walker,  79 

2.  Where  an  estate  is  devised  to  a  person  expressly  for  life,  with  a 

power  of  disposal  qualified  or  unqualified,  the  devisee  takes  an  es^ 
tate  for  life  only,  with  a  power  to  dispose  of  the  reversion.  /(. 

8.  The  testator  made  a  devise  and  bequest  (discarding  redundant 
words),  running  thus:  *^  I  devise  and  bequeath  to  my  wife  the 
rest  of  my  estate,  real  and  personal,  with  the  right  to  use,  aell  or 
otherwise  dispose  of  the  same,  and  the  income  and  increase  thereof^ 
according  to  her  own  will  and  pleasure,  during  her  lifetime.  And 
so  much  of  said  estate,  with  the  increase,  income  and  proceeds 
thereof  as  may  remain  unexpended  and  undisposed  of  by  her  at  her 
decease,  I  give,"  &c. 

Held^  this  devise  gives,  in  express  terms,  an  estate  to  the  wife, 
limited  to  her  lifetime,  not  to  be  extended  by  any  implication  aris- 
ing from  the  power  of  disposal  annexed ;  the  words,  '*  during  her 
lifetime,"  qualifying  all  the  previous  clauses  of  the  devise. 

Heldy  also,  that  the  estate  devised,  with  its  income,  increase  and 
proceeds,  real  and  personal,  into  whatever  form  converted  or  appro- 
priated, so  far  as  the  same  can  be  traced  and  identified,  which  re- 
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mained  unexpended  by  the  wife  at  her  death,  should  be  surren- 
dered, conyeyed  and  paid  oyer  to  those  persons  who  were  second- 
arily entitled  to  the  estate  under  the  will.  Ih, 

4.  A  will  contained  the  following  clause :     *'  To  my  wife  M.  I  bequeath, 

demise  and  assign,  and,  in  case  of  her  death,  then  to  her  heirs  and 
assigns  forever,  all  the  residue  of  my  property,  this  not  to  conflict 
with  her  rights  of  dower,  should  there  be  children  bom  to  us,  then 
the  child  or  children  to  share  alike  with  my  wife  as  residuary  leg- 
atee." The  testator  died  without  children.  Edd,  that  his  wife 
took  an  estate  in  fee.    Brown  y.  Merrill,  148 

5.  A  testator  gave  to  his  grandson  James,  a  certain  plantation  "  to  hold 

daring  his  lifetime,  and  if  it  shall  so  happen  that  he  has  any  lawful 
heirs,  I  give  it  to  them  or  any  of  them  that  he  may  think  proper; 
and  should  it  so  happen  that  he  dies  without  any  lawful  issue  for 
the  land  to  be  equally  divided  among  all  my  grandchildren."  At 
the  time  of  executing  the  will  testator  had  a  son  and  daughter  who 
had  children  living.  Held,  that  James  was  then  single,  but  subse- 
quently married  and  had  children.  James  took  a  life  estate  only, 
and  the  remainder  in  fee  vested  in  his  children  as  purchasers. 
Piatrick  V.  Morehead,  26 1 

6.  Real  estate  was  devised  to  testatrix's  daughters,  **to  be  divided 

equally,"  coupled  with  the  statement  that  incase  of  the  death  of  a 
daughter  without  issue  her  share  should  go  to  her  sisters,  and  if 
there  were  issue  it  should  be  divided  equally  between  her  offspring. 
Id  consideration  of  which  the  daughters  were  to  provide  for  their 
father  if  he  became  destitute.  Held,  that  the  daughters  did  not 
take  a  fee  but  only  a  life  estate.    John9on  v.  Johruony  281 

7.  The  imposition  of  a  charge  upon  a  devisee  operates  to  enlarge  the 

estate  granted  him  only  where  the  terms  of  the  devise  are  in- 
definite, fb, 

(B)  Conditions. 

8.  Testator  devised  his  farm  to  his  two  sons  upon  condition  that  they 

should  not  sell  the  same  until  ten  years  after  one  became  of  age,  ex- 
cept to  one  another;  neither  should  they  mortgage  it.    Hdd, 

9.  That  the  devisees  took  a  fee.    That  the  condition  was  void  and  re- 

pugnant to  the  devise  and  contrary  to  public  policy..  Anderson 
T.  Gary,  187 

10.  A  will  provided  as  follows :  "  I  give,  device  and  bequeath  my  whole 
estate  both  real  and  personal,  all  that  I  now  possess  or  may  here- 
after become  possessed  of,  to  my  beloved  son  Matthew.  Learning 
that  the  law  takes  cognizance  of  the  intention,  even  when  illegally 
expressed,  I  desire  to  express  my  wish  as  strongly  and  emphatically 
as  I  can  do  so  by  will,  that  my  beloved  son  Matthew  shall  inherit, 
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poesess  and  own,  in  fee  simple,  all  my  worldly  goods-^to  dispoae 
of  as  he  may  think  fit.  But  sboald  he  die  without  learing  a  will, 
then  the  whole  to  go  '*  over.  Hdd^  that  the  limitation  over  de- 
pended npon  a  condition  sabaeqaent,  which  waa  void  becanae  re- 
pugnant to  the  estate  devised,  and  that  Matthew  held,  in  fee  siinple 
absolute,  a  tract  of  land  deriyed  under  this  wilL    Mbare  ▼.  StauUn^ 


11.  A  devise  **  in  consideration  '^  of  the  testator  being  taken  good 
of  and  well  treated  by  the  devisee  and  her  husband  for  the 
mainder  of  the  testator's  life»  is  not  a  devise  on  condition ;  and 
failure  of  the  consideration  will  not  defeat  or  avoid  the  wilL  Mar- 
tin  V.  Martin,  290 

12.  A  direction  that  the  remainder  of  testator*s  estate,  both  real  and 
personal,  be  divided  **  among  my  (his)  heirs  according  to  the  lawa 
of  the  State  of  Tennessee  now  in  force,  none  preferred,  none  dis- 
criminated against,'^  vests  the  realty  in  the  heirs,  as  prescribed  in 
the  statute  of  descent,  and  the  personalty  in  the  next  of  kin,  aa 
specified  in  the  statute  of  distribution.    Alexander  v.  WaBaee^    291 

(C)  QeneraUy. 

18.  Under  a  will  reading  "  and  it  is  my  desire  that  if  O.  G.  shall  pay 
the  interest  annually,  or  what  is  due  from  him,  to  wit,  on  $541,  that 
he  be  not  disturbed  in  his  possession  of  the  place  where  he  now  re> 
sides,*'  heild^  that  O.  G.  took  a  life  estate  in  the  premises  on  condi- 
tion that  he  paid  the  interest  required,  and  further,  he  should  pay 
all  taxes  assessed  during  his  life  tenancy.     Garland  v.  Oarland, 

848 

14.  A  devisee  by  a  testator  of  all  of  his  property,  of  every  description, 
whether  real,  personal  or  mixed,  after  paying  all  his  just  debts,  is  a 
devise  of  the  fee,  without  the  aid  of  a  statute  declaring  such  to  be 
the  effect  of  the  devise.    Piatt  v.  Sinton^  860 

16.  Where  there  is  a  devise  in  fee,  with  a  provision  in  the  will  that  in 
case  the  devisee  should  die  without  leaving  any  legitimate  heirs  of 
her  body,  tlien  the  estate  should  go  over  to  persons  named,  the  fee 
taken  by  the  first  devisee  is  determinable  only  on  the  contingency 
of  her  dying  without  leaving  such  heirs  living  at  the  time  of  her 
deatt)i  Ih, 

16.  Testator  devised  the  sole  use  of  certain  real  estate  to  his  wife  so  long 
as  she  remained  his  widow,  and  at  the  time  she  censed  to  be  his 
widow  the  "  profits  and  benefits  **  of  such  real  estate  to  be  eqoAlly 
divided  between  his  children  and  grandchildren,  adding  a  direc- 
tion that  when  his  son  Samuel  attained  minority,  said  real  estate 
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ehould  be  sold — provided  fais  wife's  widowhood  was  ended — ^and 
the  proceeds  divided  amongst  the  same  beneficiaries.  He  named 
executors,  directing  them  to  **  act  and  see  the  accomplishment  of 
his  will.    Held: 

17.  That  by  the  words  "  profits  and  benefits  "  the  testator  did  not  intend 

to  devise  a  fee.     Collier  y.  Orimesey,  487 

18.  That  the  direction  to  sell  was  imperative ;  and  the  time  of  sale  after 
Samnel  became  of  age  and  the  widow's  estate  ceased.  lb, 

19.  That  the  duty  of  making  the  sale  devolved  on  the  executors,  and  as 

one  declined  to  qualify  the  other  should  execute  the  same.  J5. 

20.  Testator,  after  payment  of  debts,  devised  the  residue  of  his  estate, 
real  and  personal,  as  follows,  to  wit :  to  his  wife  and  five  youngest 
children,  whom  he  named,  a  specified  farm ;  the  rest  of  his  personal 
estate  also  to  his  wife  **  and  the  five  above  named  heirs — that  is  to 
say,"  to  his  wife  for  life  and  to  the  minor  heirs  until  they  became  of 
lawful  age;  to  his  ^' other  heirs  and  oldest  children,  heirs  at  law," 
naming  them,  five  dollars  each ;  "  and  at  the  time  of  the  youngest 
heir  becoming  of  lawful  age,  the  property,  both  real  and  personal 
to  be  divided  amongst  my  children,  share  and  share  alike."  Blsld, 
that  it  was  the  intention  of  the  testator  that  the  farm  devised 
should  be  divided  amongst  his  children  when  the  youngest  child 
became  of  age ;  that  the  devise  of  such  farm  to  the  widow  and  five 
youngest  children  was  a  qualified  devise  to  them  until  the  youngest 
child  attained  minority ;  the  word  "  heir  "  means  child.  Bland  v. 
Bland,  475 

21.  A  general  residuary  devise  carries  every  real  interest  of  the  testator 
whether  known  or  unknown,  immediate  or  remote,  unless  clearly 
excluded.    Floyd  y,  CarotOj  409 

22.  Testator,  after  certain  specific  legacies,  gave  the  residue  of  hb  real 
and  personal  estate  to  his  executors,  in  trust,  to  pay  the  income  to 
his  wife  for  life,  and  at  her  death  to  "assign,  transfer  and  set  over" 
all  his  '*  real  estate  "  not  therein  disposed  of,  to  her  appointees,  and 
failing  appointment  to  her  heirs  at  law.  At  his  wife's  death  he  de- 
vised certain  premises  to  two  legatees  for  life,  and  the  fee  on  their 
death  to  their  issue  then  surviving.  Such  devisees  were  unmarried 
at  testator's  death,  and  thereafter  died  without  issue.  Eeld^  that 
the  two  devisees  left  in  testator  a  contingent  reversion  in  fee  expect- 
ant, on  the  determination  of  the  life  estates  and  failure  of  issue, 
which  went  to  the  appointees  of  testator's  widow.  Tb. 

28.  A  devise  by  testatrix  of  all  her  real  estate  charging  the  same  with 
the  payment  of  *^  just  debts,  funeral  and  testamentary  expenses  and 
all  the  pecuniary  legacies,"  creates  no  trust,  but  only  a  lien  for  the 
payment  of  debts.    JHU  v.  Wiener,  509 
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DOWER.    See  Election. 

ELECTION. 

1.  An  election  by  a  widow  to  bar  her  of  dower  must  be  nmde  in  penon 

— ^it  does  not  pass  to  her  legal  representatives  on  her  decease.  It 
most  be  matter  of  record  in  court  as  required  by  the  statute,  or  un- 
der such  circumstances  as  create  an  estoppel  against  her  legal  right. 
MiUiken  y.  WeUher,  417 

2.  Where  it  does  not  appear  that  the  widow  acted  with  a  full  knowU 

edge  of  the  conditiou  of  her  husband's  estate  and  of  her  rights  ud- 
der  his  will,  the  payment  of  his  debts  out  of  his  money,  lecdTing 
and  holding  the  balance,  and  possessing  and  controlling  the  real 
and  personal  estate  for  five  n^onths,  do  not  create  such  an  estoppel 

EQUITABLE  CONVERSION. 

1.  A  positive  testamentary  direction  to  an  executor  to  sell  the  testator's 

real  estate,  after  the  death  of  his  widonr,  effects  an  equitable  con- 
version thereof.  And  a  daughter  to  whom  the  testator,  by  a  sub- 
sequent clause  in  his  will,  gave  and  bequeathed  a  share  of  his  es- 
tate, takes  no  interest  in  the  real  estate  which  can  be  bound  by  a 
judgment  obtained  against  her  in  the  lifetime  of  the  testator's 
widow.    Jonee  v.  CaldioeU^  154 

2.  A  subsequent  provision  in  the  will,  that  if  the  heirs  shall  agree  to  a 

division  of  the  estate  among  themselves,  the  executor  shall  not  be 
bound  to  sell,  does  not  prevent  a  conversion.  lb. 

ESTOPPEL. 

1.  One  who  accepts  of  a  devise  or  bequest  does  so  on  condition  of  con- 

forming to  the  will,  and  he  is  bound  to  give  full  effect,  as  far  as  he 
can,  to  its  legal  dispositions.     Gaulfield  v.  SuUiMn,  43 

2.  Testator  owning  property  in  France  and  America  made  plaintiff,  to 

whom  he  was  indebted,  his  universal  legatee  on  condition  that 
'*she  executes  the  disposition'*  thereafter  contained  in  his  will, 
which  subsequently  bequeathed  to  his  brothers  all  his  property  "  in 
America,  *  *  *  without  exception."  Held^  that  plaintiff  was 
bound  to  elect  between  her  claim  of  indebtedness  and  the  provis- 
ions of  the  will,  and  that  the  acceptance  of  the  property  in  France 
barred  such  claim  against  the  estate.  Ih, 

EVIDENCE. 

(-4)  Burden  of  Proofs 

1.  Where  the  testator  is  shown  to  be  weak  in  mind,  though  not  suffici- 
ently so  to  create  testamentary  incapacity,  and  a  person  whose  ad- 
vice had  been  sought  and  taken,  receives  a  large  benefit  under  the 
alleged  will,  such  person  must  show  afiirmatively  all  the  drcooi- 
stances  connected  with  the  drawing  of  such  will,  and  that  the  te^ 
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tator  had  a  full  understanding  of  the  nature  of  the  disposition  con- 
tained in  it     CtUhberUon-s  Appeal,  54 

(B)  DedaratioM  of  Testator^  Devkee  or  Legatee, 

2.  Declarations  by  the  testator  that  he  executed  the  will  in  the  presence 
of  the  attesting  witnesses,  are  admissible  to  rebut  the  evidence  of 
Bucb  witnesses  to  the  contrary.    Beadles  v.  Alexander,  178 

8.  Proof  of  the  genuineness  of  the  signatures  of  the  subscribing  wit- 
nesses raises  a  presumption  of  attestation  in  testator's  presence. 
Positive  testimony  to  the  contrary  makes  the  question  one  for  the 
jury  to  decide.  /^. 

4.  On  an  issue  of  undue  influence,  sustained  in  part  by  proof  of  ine- 
quality of  bequests,  statements  of  testator,  made  long  before  the 
execution  of  his  will,  that  he  intended  to  discriminate  in  the  man- 
ner he  has  done,  are  admissible.    Bye  v.  Towig,  816 

IS.  Declarations  of  a  legatee  are  not  admissible  to  impeach  a  will  where 
all  the  legatees  are  not  joined.  lb, 

-6.  Prior  statements  of  a  testator  as  to  how  he  intended  to  dispose  of 
his  property,  disconnected  from  the  act  of  making  his  will,  are  not 
evidence  of  the  fact  of  undue  influence.     WUl  of  8U>rer,  827 

(0)  Generally, 

^,  Mistakes  apparent  upon  the  face  of  a  will  may  be  corrected,  but  not 
mistakes  claimed  to  arise  solely  on  extrinsic  evidence.  Judy  v. 
Gilbert,  89 

t8.  Testator  owned  only  ^^  the  northeast  quarter  of  the  southeast  quar- 
ter ''  of  a  certain  section  of  land.  In  his  will  he  devised  the  "  north- 
east quarter  of  the  southwest  quarter  "  of  the  same  section  to  his 
wife  for  life,  remainder  to  her  children.  Held,  that  parol  evidence 
was  inadmissible  to  show  that  the  land  actually  owned  was  pur- 
chased by  testator  with  money  borrowed  from  his  wife  under  a 
promise  to  devise  the  same  to  her  and  her  children,  and  that  he  in- 
tended so  to  do  in  his  will.  Tb. 

"O.  Extrinsic  evidence  of  the  conduct  and  the  declarations  of  a  testator 
is  admissible  to  show  his  relation  to,  and  state  of  feeling  towards, 
any  of  the  respective  claimants  of  a  legacy,  where  the  legatee  is  not 
described  with  entire  accuracy,  and  the  description  is  in  some  re- 
spects applicable  to  each  of  the  claimants.    Moree  v.  Steams,      61 

10.  A  woman  who  had  two  nephews,  one  named  Joseph  White  Sprague, 
and  the  other  Joseph  Sprague  Steams,  by  her  will  bequeathed  a 
legacy  "  to  my  nephew  J.  S.  Sprague."  Held,  that  the  inference 
was  that  she  intended  Joseph  White  Sprague ;  and  that,  in  the  ab- 
sence of  extrinsic  evidence  sufficient  to  control  this  inference,  he 
was  entitled  to  the  legacy.  Tb. 
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11.  Alterations  in  testator's  handwriting  in  a  will  are  presumed  to  hare 
been  made  before  execution,  or  if  made  afterwards  and  there  be 
codicils,  then  before  the  execution  of  the  last  codicil.  Linnfrrd*» 
Appeal^  96 

12.  Where  a  will  is  destroyed  with  the  coDuiyance  of  some  of  the  heirsv . 
an  innocent  party  in  establishing  the  same  is  not  required  to  prove 
the  exact  language  in  which  it  was  written,  but  may  show  in  general 
terms  the  disposition  made  by  the  testator  of  his  property — ^that  it 
purported  to  be  his  will  and  was  duly  attested.     And^9on  v.  Irwin, 

116 
18.  Extrinsic  evidence  of  the  facts  and  circumstances  respecting  perMns 
or  property  to  which  the  will  relates  are  admissible  to  explain  the 
meaning  and  application  of  testator's  words.    Hammond  r.  .flizfo- 
mond^  119 

14.  A  will  speaks  from  the  death  of  the  testator  and  not  from  its  date 
unless  by  a  fair  construction  its  language  indicates  the  contrary  in- 
tention. 76. 
16.  Upon  an  issue  as  to  undue  influence  in  procuring  the  execution  of  a 
will  on  the  part  of  those  who  appear  to  be  preferred  in  it,  proof 
that  the  will  is  unequal  in  its  distribution  of  the  property,  even 
though  the  testator  was  of  impaired  mind  and  memoiy,  is  inadmis- 
sible if  there  be  no  actual  evidence  of  undue  influence.  WiU  tf 
Storer,                                                                                                827 

16.  On  such  an  issue,  evidence  that  the  wife  of  testator,  who  is  one  of 
those  preferred  by  the  will,  had  great  control  over  him  in  the  ordi- 
nary affairs  of  life,  is  inadmissible  without  evidence  that  her  infla- 
ence  was  exerted  to  procure  the  execution  of  such  will.  /(. 

17.  The  contents  of  the  will  may  be  proved  by  the  copy  after  it  is  shown 
to  be  accurate ;  and  the  testator's  attempted  execution  and  bin  pre- 
servation of  the  copy  is  such  evidence  that  the  original,  which  was 
complete  and  not  provisional,  was  his  will,  that,  with  his  declara- 
tion to  that  effect,  the  testimony  of  the  copyist,  who  is  disinterested 
and  credible,  and  corroborating  circumstances,  it  wUl  justify  the  pro- 
bate.    Wilbourn  v.  Shdl.  520 

18.  The  question  of  the  due  execution  of  a  will  is  to  be  determined  like 
any  other,  in  view  of  all  the  legitimate  evidence  in  the  case;  and  no 
controlling  effect  is  to  be  given  to  the  testimony  of  the  subscribing 
witnesses.  Their  direct  participation  in  the  transaction  most  of 
course,  under  ordinary  circumstances,  give  great  weight  to  their 
testimony ;  but  it  is  liable  to  be  rebutted  by  other  evidence,  either 
direct  or  circumstantial.     Wdb  v.  Dye,  558 

19.  Upon  an  issue  deviMvit  vel  non  a  certificate  of  attestation  signed  by 
the  subscribing  witnesses,  showing  that  all  the  requirements  of  the 


INDEX.  63S 

EVIDENCE— «m<tntwrf. 

statate  for  the  valid  execution  of  the  will  have  been  complied  with, 

is  proper  to  go  to  the  jnry  with  the  other  evidence  on  the  question 

of  the  due  ezecation  of  the  will.  lb. 

20.  Parol  evidence  is  inadmissible  to  show  that  an  instrument  in  form  a 

# 

valid  will  was  in  fact  intended  by  testatrix  to  be  used  and  probated 
only  on  the  happening  of  a  contingency,  such  as  her  dying  without 
issue.    SetoeU  v.  Slingluff,  597 

8m  Executor,  10 ;  Tbust,  20. 
EXECUTION  OF  WILL. 

A  will  must  be  subscribed  but  need  not  be  proven  by  two  attesting 
witnesses.    -Webb  v.  Dye,  66& 

It  is  not  material  in  what  part  of  the  will  the  attesting  witoesses  sign 
their  names,  if  it  were  done  after  the  subscription  and  acknowledg- 
ment of  it  by  the  testator  and  with  the  purpose  of  attesting  it. 
Fowler  Y.  Siagner J  484 

See  Codicil. 
EXECUTOR. 

1.  An  executor  or  administrator  is  bound  to  bring  to  the  management 

and  closing  of  an  estate  the  same  care  and  diligence  which  a  pru- 
dent man  would  exercise  under  like  circumstances.   The  liability  of 
the  executor  for  the  loss  of  the  estate  is  not  wholly  dependent  on 
the  question  of  whether  he  has  acted  in  good  faith.     Spaulding  v. . 
WaJe^fidd'9  Estate,  14 

2.  It  is  negligence  on  the  part  of  an  executor  to  deliver  a  $1,000  U.  8. 

5-20  bond,  worth  at  the  time  ia  all  the  markets  of  the  country 
$1,200,  to  each  uf  three  legatees  in  payment  of  a  $1,000  legacy  to 
each ;  and  he  is  liable  for  the  loss.  Ib^ 

8.  The  executor  is  also  liable  for  the  premium  and  interest  on  an  $800 
bond  deposited  in  the  bank  to  create  a  fund  upon  which  to  draw  to 
pay  the  expenses  of  settling  the  estate;  as  it  was  not  found  by  the 
commissioner  that  the  creation  of  such  a  fund  was  necessary.      lb. 

4.  The  executor  was  entitled  to  no  leniency  at  the  hands  of  the  court, 

by  virtually  remaining  silent  as  to  how  much  the  bond  brought, 
how  much  interest  he  received  on  it,  whether  he  mingled  the  avails 
with  his  own  funds,  etc.,  and  should,  therefore,  be  charged  with 
the  highest  market  value  of  the  fund,  and  the  highest  rate  of  in- 
terest, lb, 

5.  Executors  under  a  will  which  gives  them  exclusive  powers  and  trusts, 

and  provides  for  unborn  heirs,  may  appeal  from  its  disallowance 
though  all  the  beneficiaries  named  in  it,  and  all  who  would  have 
been  interested  if  the  decedent  had  died  intestate,  should  settle  the 
estate  among  themselves  and  oppose  the  appeal.  Cheever  v.  Circuit 
Judge,  60 


€34  INDEX. 

JIXECUTOR  -eantinudd. 

6.  A  testator  directed  his  executor  to  sell  all  his  property  and  to  pay 

the  interest  thereof  to  his  mother  daring  her  life ;  after  her  death 
he  bequeathed  certain  legacies,  and  all  the  residue  of  his  property 
he  directed  his  executor  "  to  appropriate  and  use  for  and  in  the 
erection  and  construction  of  a  suitable  monument  at  my  grave,  such 
as  the  amount  of  funds  in  his  hand  will  warrant."  ffeld^  that  tes- 
tator^s  mother  having  died  and  his  legacies  being  paid,  his  execu- 
tor had  a  right  to  apply  all  or  any  part  of  the  testator's  estate  re- 
maining in  his  hands,  which  he  saw  proper,  to  the  erection  of  a 
monument  at  the  grave.     Bainbridg^s  Appeal,  1 12 

7.  An  executor  is  not  a  guarantor  of  the  safety  of  securities  in  his  charge 

belonging  to  the  estate;  he  is  bound  simply  to  exercise  such  pru- 
dence and  diligence  in  the  care  and  management  of  the  estate  as 
men  of  discretion  and  intelligence  in  general  employ  in  their  own 
like  affairs.     MeCdbe  v.  Ibwler,  126 

6.  An  executor  left  government  bonds  in  the  custody  of  testator^s 
nephew,  who  had  been  intrusted  with  them  for  safe  keeping  by  de- 
ceased in  his  lifetime.  No  reason  for  any  suspicion  of  the  nephew^s 
integrity  or  financial  ability  was  shown  until  it  was  discovered  that 
he  had  converted  them  to  his  own  use.  The  executor  died  prior  to 
the  time  of  the  conversion.  Edd,  that  the  latter's  estate  was  not 
chargeable  with  the  loss.  Ih. 

9.  An  executor  who  gives  a  separate  bond  is  not  liable  for  a  loss  caosed, 

without  negligence  on  his  part,  by  the  default  of  his  co-executor. 
McKim  V.  AiMach,  252 

10.  A  joint  receipt,  or  a  joint  release  of  a  mortgage,  signed  by  two  ex- 
ecutors, is  only  prima  fade  evidence  that  the  money  derived  there- 
from came  into  the  possession  or  under  the  control  of  both,  and 
this  presumption  may  be  rebutted  by  proof  that  the  money  was  in 
fact  received  by  one,  and  that  the  other  joined  only  as  matter  of 
form.  Ih. 

11.  A  loan  of  money  by  one  executor  to  a  co-executor  upon  the  latter's 
individual  note  and  representations  that  the  money  was  to  be  used 
to  pay  debts  of  the  estate,  but  it  was  not  in  fact  so  used,  is  not  a 
proper  charge  against  the  estate.     Croft  v.  WiUianu,  479 

12.  An  executor  who  receives  and  pays  over  estate  funds  to  a  co-exec- 
utor, is  liable  for  the  latter^s  misappropriation  of  the  same.  Tb, 

18.  Where,  however,  two  executors  under  a  power  of  sale  in  the  wiU 
entered  into  a  joint  contract  for  a  sale  of  real  estate,  and  the  pur- 
chaser made  a  payment  in  the  presence  of  both,  which  one  of  them 
took  without  objection  from  the  other,  and  subsequently  misap- 
propriated. Meld,  that,  in  the  absence  of  evidence  charging  him 
with  negligence,  the  latter  was  not  liable;  that  the  fact  that  the  co- 
executor  was  insolvent  was  not  alone  sufilcient  to  so  charge  him ;  and 
that  the  fact  that  he  joined  in  the  sale  did  not  make  him  liable.  lb. 
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14.  Also  held,  that  be  was  not  made  liable  by  acts  of  negligence  on  his 

part,  which  in  no  waj  were  connected  with  or  contributed  to  the 

loss.  Ih, 

See  AccouNTiNo;  Action  to  Constbub  Will;  Plbdob  of 

Estate  Sscusitibs. 

FUNERAL  EXPENSES. 

1.  Only  sach  necessary  expenses  for  the  funeral  of  a  deceased  person, 

and  the  care  of  his  estate,  as  cannot  properly  be  postponed  until  an 
administrator  shall  be  appointed,  are  chargeable  against  the  estate. 
Samuel  r.  Estate  of  Thmae,  100 

2.  In  this  case,  no  administrator  haying  been  appointed  until  five  or  six 

months  after  the  death  of  T.,  the  plaintiff,  his  sister,  expended  over 
$500  for  a  tombstone  and  curbing  for  his  grave,  and  for  memorial 
cards.  The  administrator  having  declined  to  repay  these  sums 
without  an  order  of  the  court :  Held^  that  such  order  was  properly 
refused.  lb, 

8.  The  fact  that  the  deceased  was  under  legal  guardianship  as  an  insane 
person,  and  that  after  his  death  the  guardian  approved  the  expen- 
ditures, does  not  affect  the  rule.  Ih. 

4.  Disbursements  for  dinner  and  horse  feed  furnished  to  persons  who 

attended  deceased's  funeral,  are  not  proper  charges  as  part  of  the 
funeral  expenses.    Shaeffer  v.  Shaker,  278 

5.  Such  a  claim  cannot  be  controlled  or  aided  by  a  custom  of  the  neigh- 

borhood. II, 

GUARDIAN  AND  WARD. 

1.  A  guardian*s  discretion  in  respect  to  the  boarding  and  schooling  of 

a  ward  stands  on  a  similar  footing  with  a  parent's.     Chtt  v.  Cvlp, 

64 

2.  His  discretion  in  expenditures  for  the  clothing  of  a  female  ward 

cannot  usually  be  reviewed  if  they  are  not  out  of  proportion  to  her 
social  position  and  are  made  in  good  faith  and  are  not  in  excess  of 
her  means.  lb, 

3.  A  guardian  should  not  exceed  his  ward's  income  without  adequate 

reason.  While  it  is  prudent  to  obtain  leave  in  advance  to  use  the 
principal,  it  is  not  necessary ;  if  circumstances  justify  it  the  use 
ought  to  be  made.  1  b, 

4.  A  guardian  should  not  be  held  for  interest  upon  his  ward's  moneys 

not  actually  received,  unless  his  delay  to  invest  has  been  unreason- 
able, lb. 

5.  A  ward  was  the  niece  of  the  wife  of  her  guardian,  and  lived  with 

him  as  one  of  his  family,  worked  therein,  and  was  boarded,  clothed 
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and  schooled  as  one  of  his  own  children.  The  guardian  frequently 
declared  to  the  ward  and  others  that  he  regarded  her  as  one  of  his 
children,  and  would  do  by  her  as  his  own.  He  never  applied  to 
the  court  for  an  allowance  for  her  support,  nor  did  it  appear  that 
he  made  any  charge  in  his  books  for  her  maintenance.  JETeld^  iaU 
the  guardian  had  placed  himself  in  loco  parenti$  to  his  ward,  and 
was  not  entitled  to  a  credit  in  his  final  account  for  her  maintenance 
HortorC%  Appeal^  151 

6.  Where  a  guardian  in  good  faith  accepts  as  cash  from  bin  predecessor 

in  office,  loans  on  judgment  bonds  subject  to  prior  like  liena  whiclu 
at  the  time  of  acceptance,  were  such  security  as  careful  men  would 
regard  as  good,  and  subsequently  one  becomes  worthless  through 
an  extraordinary  depression  in  real  estate,  he  is  not  guilty  of  n^Ii- 
gence  making  him  chargeable  with  the  loss.    Jaek^i  Appeal,       185 

7.  A  father,  though  he  be  the  guardian  of  his  minor  child's  estate,  is 

not  ordinarily  permitted  to  charge  for  its  maintenance,  and,  if  able» 
he  is  himself  bound  to  maintain  his  child ;  if  not  so,  he  must,  before 
applying  any  of  his  ward's  income  to  that  end,  procure  the  sanction 
of  the  proper  court.    Burke  v.  Turnery  489 

8.  A  guardian  is  not  entitled  to  commissions  on  money  collected  and 

used  by  him  in  his  own  business,  nor  on  debts  of  his  ward  paid  to 
a  firm  of  which  the  guardian  is  a  member.  IK 

0.  He  should  be  allowed  reasonable  attorney's  fees,  paid  in  good  fidth.  Ih. 
10.  Where  one  who  is  aware  of  the  misapplication  of  trust  funds  by  a 

guardian,  afterwards  succeeds  to  that  office,  he  is  guilty  of  laeha 
if  he  fails  to  charge  the  first  guardian  in  his  settlement  with  bim 
with  the  sum  so  misappropriated.^  Ih. 

INTEREST. 

1.  Interest  on  general  legacies  runs  from  the  expiration  of  a  year  after 

the  testator's  death,  unless  the  will  cleariy  expresses  an  intention 
that  it  shall  be  computed  from  an  early  date  or  event  W<Ah  v. 
Broton,  221 

2.  A  legacy  to  a  minor  child ;  or  in  satisfaction  of  a  debt;  or  a  bequest 

of  an  annuity,  or  of  a  residue  in  trust  to  pay  the  income  to  a  legatee 
for  life,  with  a  gift  of  the  principal  over,  are  exceptions  to  the  rule 
and  bear  interest  from  the  testator's  death.  Ih, 

3.  A  legacy  of  a  specific  sum  of  money — the  interest  whereof  is  payable 

annually  to  one  for  life — the  principal  being  payable  after  bis 
death  to  another  person,  is  not  an  exception  to  the  general  rule.  lb, 

4.  Distinction  stated  between  an  annuity  and  legacy  of  a  specific  sum, 

the  income  of  which  is  payable  to  a  life  tenant  with  a  gift  over  of 
the  principal.  Ih. 

See  ExBCUTOR,  3 :  Guabdian  Ain>  Wabd,  4. 
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INTOXICATION.    See  Capacitt. 
INVESTMBNTB. 

1.  A'trcutee  under  a  will,  who,  in  good  faith  and  in  the  exercise  of  a 

Bonnd  discretion,  decides  to  retain  an  investment  made  by  the 
testator  in  stock  of  a  railroad  corporation,  when  it  is  gradually  fall- 
ing in  value  in  the  market,  is  not  responsible  for  the  depreciation, 
although  the  stock  becomes  worthless.    BowJcer  y.  Pierce,  109 

2.  It  teemiy   that  investments  by  executors 'or  testamentary  trustees 

which  take  the  liinds  out  of  the  jurisdiction  of  the  court,  will  not 
be  sustained  and  are  mode  at  the  peril  of  the  investor.  The  case 
must  be  rare  and  the  circumstances  unusual  and  peculiar  to  make  an 
exception  to  this  rule.     Ormieton  v.  Olcott^  200 

3.  The  rule  relates  only  to  voluntary  investments  by  the  trustee,  and 

does  not  govern  a  case  where,  by  act  of  the  testator,  a  foreign  in- 
vestment has  been  made,  or  where,  without  the  fault  of  the  trustee, 
the  assets  have  been  transmuted  into  a  debt  which  can  only  be  se- 
cured and  saved  by  taking  a  foreign  security.  Ih. 

4.  The  rule  that  each  of  several  co-executors  is  only  liable  for  his  own 

acts,  and  cannot  be  made  responsible  for  the  negligence  or  waste 
of  another,  unless  he  in  some  manner  aided  or  concurred  therein, 
applies  as  well  where  the  executors  are  also  trustees.  Il, 

5.  A  direction  in  a  will  that  a  legacy  be  put  at  interest  must  be  strictly 

followed.  In  such  a  case  bank  stock  is  not  a  proper  investment. 
Gilbert  r,  WeUch,  802 

6.  An  investment  of  estate  funds  in  securities  in  the  name  of  the  execu- 

tor is  improper.  Ih, 

7.  The  creator  of  a  trust  requiring  the  investment  of  money  may  desig- 

nate how  the  investment  may  be  made  and  what  security  may  be 
taken,  and  he  may  dispense  with  all  security.     Denike  v.  HarrU^ 

864 

8.  Testator  directed  his  executors  to  allow  his  copartner  to  retain  his 

contribution  to  the  firm  capital  to  be  employed  in  conducting  the 
basiness  for  not  longer  than  three  years,  with  annual  payments  of 
interest.  Held,  that  such  copartner  was  not  compellable  to  give 
any  security  for  the  loan.  Ih, 

See  Guardian  and  Wabd,  6. 

JOINT  WILL. 

There  can  be  no  such  thing  as  a  joint  will  to  take  effect  upon  the  death 
of  the  survivor.     A  will  must  take  effect  at  the  death  of  the  tes- 
tator, and  not  at  a  time  still  in  the  future.    Eershy  v.  ClarJoy       464 
JUDGMENT. 

1.  If  a  judgment  against  an  administrator  is  not  evidence  of  assets  in  his 
hands  in  the  State  where  it  was  recovered,  it  cannot  have  such 
force  in  another  jurisdiction.     Coate$  v.  MatJcey^  181 
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2.. No  recoyery  can  be  had  in  this  State  against  an  administrator  pefson- 
ally  on  a  judgment  recovered  against  him  in  his  representatire  ca- 
pacity in  another  State.  Ih. 
JURISDICTION. 

1.  An  agent  of  a  legatee  appointed  by  power  of  attorney  to  ask  for  and 

receive  letters  of  administration,  is ''a  person  interested  in  the  es- 
tate "  within  the  statute,  and  the  surrogate  has  jurisdiction  to  award 
the  letters  asked  for  on  such  agent's  petition.    RuueU  t.  JBarttj  397 

2.  Where  a  testator,  not  an  inhabitant  of  this  State,  dies  oat  of  it,  leav- 

ing assets,  the  surrogate  of  the  county  where  the  assets  are  has 
jurisdiction  to  take  proof  of  the  will,  and  may  act,  though  the 
original  will  is  in  the  possession  of  a  court  of  another  coontrr,  and 
cannot  be  produced  before  him.  Ih, 

?.  Letters  of  administration  granted  on  the  estate  of  a  living  person 
are  void.    B^Arutment  v.  J<me»^  424 

4.  The  words  ^'  all  personal  property  situated  in  this  State  "  in  a  statute 
regulating  administrative  distribution,  do  not  include  money  de- 
posited in  bank  within  the  State,  or  a  note  secured  by  mortgage  on 
land  therein,  when  the  bank-book  aad  note  are  found  at  the  intes- 
tate's foreign  domicile,  and  administration  is  there  granted.  Bpeti 
V.  Kelly,  55S 

See  AcGOimTiNG. 

LEGACY. 

1.  Testator  devised  **five  thousand  dollars  of  the  W.,  C.  and  A.  Rail- 

road bonds,  also  287  shares''  of  another  company's  stock,  with  other 
similar  gifts.  He  died  thirteen  days  after  executing  his  wiU,  owning 
five  of  such  bonds  of  the  face  value  of  $1,000  each,  but  selling  in 
the  market  at  thirty  cents  on  the  dollar.  Hdd^  that  the  legacy 
was  specific  of  the  five  bonds  testator  owned.     Kunhd  v.  MaegiU^ 

132 

2.  Legacies  may  be  charged  upon  real  estate  without  express  direction, 

if  the  i])|;ention  of  the  testator  so  to  do  can  be  fairly  gathered  from 
all  the  provisions  of  the  will ;  and  extraneous  circumstances  may 
be  considered  in  aid  of  the  terms  of  the  will.  J7oy^  v.  Hoyt^  318 
8.  Testator,  after  directing  payment  of  his  debts,  and  making  specific 
legacies  to  grandchildren,  payable  at  their  majority,  gave  the  "  rest, 
residue  and  remainder  "  of  his  real  and  personal  estate  to  his  wife 
for  life,  and  after  her  death  part  of  the  real  estate  to  a  daughter 
for  life,  and  part  of  the  personalty  absolutely,  and  the  "  rest,  resi- 
due and  remainder  "  of  his  estate  to  four  of  his  children.  Six  years 
later  he  made  a  codicil  giving  his  widow  power  to  sell  the  real 
estate  subject  to  the  approval  of  his  heirs.     At  the  time  of  makiog 
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the  will  bifl  personalty  was  sufficient  to  pay  debts  and  specific  lega- 
cies, but  it  was  insufficient  wlien  the  codicil  was  made.  Held,  that 
it  was  the  intention  of  the  testator  that  the  legacies  should  be  paid 
at  all  events,  and  the  real  estate  was  liable  for  such  payment.      lb. 

4.  Testator,  after  directing  the  payment  of  his  debts  and  funeral  ex- 

penses, and  after  giving  a  series  of  legacies,  gave  the  residue  of  his 
estate,  real  and  personal,  to  his  wife.  Then  followed  this  clause: 
^  and  I  authorize  my  executors,  after  paying  my  just  debts  and  fu- 
neral expenses,  to  pay  over  to  my  wife  $5,000  in  cash  out  of  the  be- 
queath to  her  and  before  any  of  the  other  bequeaths  are  paid  off.'* 
The  executors  were  authorized  and  directed  to  sell  and  dispose  of 
all  of  the  real  and  personal  estate,  with  power  to  reserve  certain 
parcels  of  real  estate  until  prices  specified  could  be  obtained  there- 
for. In  an  action  to  obtain  a  construction  of  the  will,  held,  that 
the  intent  of  the  testator  was  to  charge  the  payment  of  the  legacies, 
upon  the  real  estate ;  also,  that  the  gift  to  the  wife  was  in  lieu  of 
dower.    Le  Fevre  v.  Toole.  40S 

5.  The  fact  that  a  specific  legacy  of  a  gold  watch  to  one  of  testator's 

daughters  iounediately  precedes  a  gift  of  thirty-five  dollars  in 
money  to  another  daughter,  both  children  receiving  equal  provis- 
ion  in  other  clauses  of  the  will,  does  not  raise  a  presumption  of  an 
intent  to  make  the  money  legacy  specific  also.     Miven  v.  Seymour, 

447 

6.  Whether  legacies  are  a  charge  upon  a  real  estate  devised  is  a  ques- 

tion of  intention  upon  the  part  of  the  testator.     Head  v.  CatherSy 

515 

7.  Where  the  testier  gives  legacies  without  directing  who  shall  pay 

the  same,  or  out  of  what  ftind  they  shall  be  paid,  the  perBonal  estate 
being  the  primary  ftind  for  the  payment  of  legacies,  the  legal  pre- 
sumption  is,  that  he  intended  they  should  be  paid  out  of  his  per- 
sonal estate  only,  and  if  that  is  not  sufficient  the  legacies  fail.     Tb, 

8.  Even  where  the  testator  uses  introductory  words,  which  would  raise 

by  implication  a  charge  upon  the  real  estate,  that  implication  is  re- 
butted where  he  disposes  of  his  personal  estate  in  the  form  of  a  res- 
idue after  the  gift  of  legacies.  Z^- 
See  Interest. 

MORTGAGE. 

An  administrator's  mortgage  given  upon  the  estate  to  raise  money  to 
pay  its  debts  is  invalid  if  the  order  allowing  it  does  not  follow  the 
statute  and  specify  the  time  for  which  it  may  run  and  the  rate  per 
cent,  at  which  it  shall  be  given.  The  good  faith  of  the  parties 
will  not  make  it  valid.    Detroit  F.  d  M,  Ins,  Co,  v.  Aspinally      166 
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NEGLIGENCE.     See  Executor,  1,  2,  3,  7,  8,  9,  10,  14. 

PLEADING. 
A  bill  Ib  multifarious  that  seeks  to  compel  accounting  as  to  the  manage- 
ment of  an  estate,  and  to  enforce  complainant^s  tight  as  devisee,  and 
which  charges  the  executrix  with  fraud  in  obtaining  from  com- 
plainant a  deed  of  property,  and  a  co-defendant  with  individual 
frauds.    Woodruffs,  Toung^  407 

PLEDGE  OF  ESTATE  SECURITIES. 

1.  An  administrator  has  no  legal  power,  or  right,  to  borrow  money,  and 

pledge  the  property  of  the  estate  in  payment  Mer^anU?  Nal, 
Bank  y.  WeeJn,  145 

2.  If  an  administrator  boirows  money,  he  is  personally  liable;  but 

whether  it  is  to  be  repaid  from  the  estate,  is  a  question  for  the  Pro- 
bate Court,  on  the  settlement  of  his  account.  Ih. 
8.  One  of  several  executors  placed  certificates  of  stock  1)elonging  to  his 
testator  with  a  broker  as  collateral  security  for  his  personal  indebted- 
ness, delivering  also  a  blank  bill  of  sale  and  power  of  attorney  exe- 
cuted by  himself  as  executor.  The  broker  pledged  the  stock  to 
one  who  advanced  money  thereon,  belieying  the  broker  to  be  the 
real  owner  of  the  stock.  Held^  that  there  could  be  no  recovery  of 
the  stock  by  the  remaining  executors  until  the  advances  made 
thereon  were  paid.  Wood's  Appeal,  285 
POWERS. 

1.  A  power  of  sale  to  several  executors  may  be  executed  by  the  sole 

qualified  executor.    Jenningg  v.  Teaguey  8 

2.  A  direction  to  executors  to  sell  all  testator's  estate  '*  so  soon  as  the 

value  of  property  shall  recover  from  the  depression  caused  by  the 
existing  war,"  makes  them  the  sole  judges  of  the  time  for  action, 
and  a  sale  made  in  the  exercise  of  their  honest  judgment  is  valid 
even  if  shown  to  be  an  error  of  discretion.  Ib, 

8.  Testatrix  empowered  her  husband  ''  to  sell  and  dispose  oP  her  prop- 
erty, which  she  devised  to  her  children — **  when  it  shall  appear  to 
him  to  be  advisable  so  to  do,  having  an  eye  to  the  support  and  ed- 
ucation of  the  children.'^  Held^  tbat  no  authority  to  mortgage  the 
property  was  conferred— a  conversion  only  was  permitted.  Stoket 
V.  Payne,  28 

4.  An  authority  to  an  executor  to  take  entire  charge  of  the  estate 
^  without  any  bond  or  any  liability,"  '^relying  on  his  integrity  and 
judgment  entirely,^'  confers  no  power  of  sale  or  authority  not  ordi- 
narily possessed  by  an  executor  as  such.    Alexander  v.  WaUaee^    291 
J3ee  Devise,  2,  18, 19. 
PROBATE  PROCEDURE. 

1.  Where  a  will  is  in  a  foreign  language  it  is  proper  that  the  probate 
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PROBATE  PBOCEDTntE—earUinued, 

should  contain  a  translation  of  the  same  in  English.     Catdfield  y. 
8uUivan^  48 

2.  Probate  of  a  will,  where  the  surrogate  had  jurisdiction,  cannot  be 
attacked  collaterally.     Piper  v.  Mmtlton,  574 

8.  In  proceedings  for  the  probate  of  such  a  will,  the  exhibition  of  the 
original  document  before  commissioners  appointed  by  the  surrogate 
to  take  testimony  in  the  foreign  country  is  substantially  a  produc- 
tion of  the  same  before  such  surrogate.     BuueU  v.  Hartt,  297 
See  Will,  1,  2. 
PUBLICATION.    Bee  Codicil. 

RENTS. 

1.  Rents  which  accrue  from  the  real  estate  of  an  intestate,  after  his 
death,  go  to  his  heirs,  and  not  to  his  administrator.  BkaiM  y. 
Hardy^  891 

8.  The  receipt  by  an  administrator,  except  when  otherwise  specially 
provided,  of  the  rente,  issues  and  profits  of  the  real  estate  of  an  in- 
testate, accruing  after  his  death,  makes  the  administrator  the 
trustee  of  the  heirs  and  not  of  the  creditors  of  the  estate,  but  the 
application  of  such  rents,  etc.,  to  the  payment  of  his  decedent's 
debts  does  not  create  any  claim  against  the  estate  in  favor  of  the 
heirs,  but  is  a  conversion  of  the  money  in  his  hands,  belonging  to 
the  heirs,  for  which  he  is  personally  liable.  lb. 

RESIDUARY  DEVISE.    Bee  AFTER-AcqniBED  Rbal  Estatb,  8;  Bb- 
QUB»T8, 17 ;  Chabitablb  Uses,  7 ;  Dbyisb,  21,  22. 

REVIVAL  OP  FORMER  WILL. 

A  will  is  not  revived  by  the  destruction  of  a  subsequent  will  when  the 
latter  or  any  intermediate  will  had  contained  a  clause  revoking  all 
former  wills.     Bcott  v.  Fink,  410 

REVOCATION  OP  ADMINISTRATION. 

1.  A  county  court,  in  the  absence  of  statutory  authority,  has  no  power 

to  revoke  letters  of  administration  after  the  administrator  has  ac- 
cepted and  qualified.    Munroe  v.  People,  470 

2.  A  failure  to  pay  a  creditor  his  claim  allowed,  against  the  estate, 

although  the  estate  was  solvent  and  all  other  claims  had  been  paid 
with  the  fact  that  the  administratrix  had,  by  deed  from  the  heirs, 
become  the  owner  of  the  only  piece  of  land  on  which  the  creditor's 
judgment  was  supposed  to  be  a  lien,  does  not  make  a  case  for  re- 
moval for  waste  or  mismanagement^  or  other  cause.  lb. 
REVOCATION  OP  WILL. 
1.  Where  the  testator  undertakes  to  dispose  of  both  real  and  personal 
estate  and  he  sut)sequently  conveys  the  real  estate,  it  will  not,  in 
general,  work  a  revocation  of  the  will  as  to  the  personal  property 
owned  by  him  at  his  death.     Warren  v.  Taylor,  86 
Vol.  II.— 41 
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REVOCATION  OF  WlLL'-continued. 

2.  Testatrix  in  her  will  gave  a  legacy  of  fire  hundred  dollars.    Bobae 
qaentlj  she  drew  her  pen  ecross  the  word  five  and  wrote  the  word 
and  figure  three,    ffeld^  that  the  intention  was  not  to  revoke  tlBe 
gift,  bat  to  redace  its  amount.     Linnard'M  Appeal^  9S 

8.  Under  a  statute  that  no  will  shall  be  revoked  nnless  the  testator,  or 
some  one  in  his  presence  directed  by  him  "  with  intent  to  roToke, 
shall  destroy  or  mutilate  the  same,"  the  marking  out,  by  testator, 
of  his  signature  by  pencil  lines,  coupled  with  the  required  intent, 
constitutes  a  revocation.     WooeffiU  v.  Pattan^  20O 

4.  Under  a  statute  that  no  will  or  any  part  thereof  shall  be  revoked  or 
altered  except  by  a  new  will  or  instrument  executed  with  similar 
formalities,  or  unless  such  will  be  burnt,  torn,  canceled,  obliter- 
ated or  destroyed,  with  intent  to  revoke,  an  obliteration  to  be 
effectual  must  destroy  the  whole  will,  an  obliteration  of  a  single 
clause  is  of  no  effect.    L^vdl  v.  (iuUman^  351 

6.  If,  in  order  to  correct  the  spelling  in  bis  holographic  will  and  make 
it  more  legible,  the  testator  has  it  copied,  and  attempts  to  exeente 
the  copy,  which  proves  defective  from  want  of  sufficient  attestation, 
the  original,  although  destroyed  by  him,  should  be  admitted  to 
probate.     Wilbaurn  v.  8h£ll,  680 

TRUST. 
A  testator  devised  the  residue  of  his  estate  to  A.,  '*to  distribute  the 
same  in  such  manner  as  in  bis  discretion  shall  appear  best  calculated 
to  carry  out  wishes  which  I  have  expressed  to  him  or  may  express 
to  him ;  '^  and  appointed  A.  his  executor.  Hdd,  that  the  devisee 
took  no  beneficial  interest  in  the  devise;  that  the  trust  on  its  face 
was  too  indefinite  to  be  carried  out;  tbat  it  could  not  be  established 
against  the  heirs  or  next  of  kin  of  the  testator  by  evidence  of  oral 
communications  made  to  A.  by  the  testator,  whether  before  or  after 
the  execution  of  the  will,  showing  that  the  trust  was  fcr  charitable 
purposes ;  but  that  the  heirs  or  next  of  kin  took  by  way  of  resulting 
trust     OUiffe  v.  Wells,  590 

See  Charitable  Uses  ;  Devise,  34. 

UNDUE  INFLUENCE.    ^c^Evidkhce. 

WILL. 
1.  If  a  will,  duly  executed  and  witnessed,  incorporates  in  itself  by  ref- 
erence a  paper  not  so  executed  and  witnessed,  containing  directions 
as  to  the  disposition  ur  the  testa tor^s  estate,  such  paper,  if  in  exist- 
ence at  the  date  of  the  will  and  clearly  identified  as  the  paper  re- 
ferred to,  is  a  part  of  the  will,  and  should  be  admitted  to  probate 
as  such.    NewUm  v.  Seaman's  Friend  Society^  18 
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"WXLiIj — continued. 

8.  The  Probate  Coart,  after  admitting  a  will  to  probate,  and  after  the 
time  for  appealing  from  the  decree  has  passed,  may  admit  to  pro- 
bate a  paper  referred  to  in  the  will,  and  which  in  law  forms  part  of 
it,  and  which  by  mistake  was  n6t  presented  to  the  court  when  the 
will  was  admitted  to  probate.  lb. 

8.  Testatrix  made  a  bequest  to  one  Isabella  Fosselman,  and  left  an  en- 
yelope  addressed  **  Dear  Bella,  this  is  for  you  to  open, "  containing 
a  note  for  $2,000  and  a  letter  over  her  signature  reading  '^  My  wish 
is  for  you  to  draw  this  $2,000  for  your  own  use  should  I  be  called 
off  sudden.'^  ^^^j  ^hat  the  letter  and  inscription  on  the  envelope 
constituted  a  valid  testamentary  disposition  of  the  note  operating 
as  a  codicil  to  testatrix  will.    Fo$9elman  v.  Elder,  641 

WITNESS. 

1.  An  execntor  or  administrator  cannot  testify  in  his  own  behalf  in  sup- 

port of  his  private  claim  against  the  estate,  which  he  nominally 
represents,  but  which  in  that  instance  is  the  real  defendant  against 
which  he  is  proceeding  as  plaintiff.    Preble  v.  Preble,  168 

2.  The  wife,  of  a  legatee  is  a  competent  subscribing  witness.    Edwhine 

V.  Hatokins,  401 

8.  The  wife  of  an  executor  not  beneficially  interested  under  the  will  is 

a  credible  attesting  witness  thereto.    Piper  v.  Moulton^  574 

4.  An  inhabitant  of  a  town  to  which  a  bequest  is  made  for  the  support 

of  schools  therein  is  a  competent  attesting  witness.  lb. 

Bee  Bbqubbtb,  19. 
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